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PEEFACE. 


Eew words are necessary by way of preface to this, the 
eighth edition of these leading cases. 

With the exception that Savage r. Foster, 9 Modern 
Eeports, 35, resumes its place as the leading case upon 
Estoppel by Eepresentation, the selection of leading cases 
made in YoL I. of the seventh edition remains unchanged. 
Biirrowes r. Lock, 10 V. 470 ; 8 E. E. 33, 856, though a case of 
great interest and considerable value, has stood in need of 
much explanation, and it appeared to me that it would be 
well to restore Savage r. Foster to the position which it 
formerly occupied in this work. 

I have endeavoured in the preparation of this edition to 
adhere to the lines marked out by my predecessors. 

A collection of leading cases in any branch of the law can 
never be a systematic treatise; it can only illustrate the 
working of great principles and doctrines. In common with 
my predecessors, I have experienced great difficulty in the 
selection and exclusion of authorities ; but I have done my 
best to include all those w'hich come within the scope of the 
doctrine dealt with by the leading case. Some eight hundred 
cases have been added to this volume, and some four hundred 
cases have after consideration been rejected. 

Many parts of the notes have been rewritten ; the whole of 
the notes have been revised, and Avhere necessary have been 
rearranged. I am greatly indebted to the gentlemen whose 
names appear with mine on the title-page-, and -who have 
worked with me in preparing this edition. To my friend 
Mr. A. M. W. Wells, of Lincoln’s Inn, I am obliged for 
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PREFACE, 


assistance in several questions of Company Law. I desire to 
acknowledge my obligations to all the text writers whose 
works are quoted in the notes. I would add a word of thanks 
to my clerk, Mr. William Parslow, for the great assistance 
he has given me in the work of indexing and verifying 
authorities. ^ ^ 

W. J. WHITTAKEB. 


6, Nrw Square, Lixcolx’s Inx, 
f.kfoher, 1910 . 
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Page 20, note (6). 4 Y. 483 ” should read 9 V. 483.” 

Page 52, note (,(/). “ 3 K. & J. 289 ” should read 2 K. & J, 289.” 

Page 53, note (c). “ R W. 543,” should read 2 P. W. 543.” 

Page 79, note (5). Add “ Ee Davy, (1908) 1 Oh. 61.” 

Page 83, note {e). Add “followed in Ee Elford, (1910) 1 Oh. 481 ; 79 
L. J. Oh. 385; 102 L. T. 488.” 

Page 107, line 14. Mortgage Debenture Act, 1865, “ c. 20 ” should read 
“0.78.” 

Page 110, notes (c) and ( /). Add “ Wilson v. Kelland, (1910) 2 Oh. 306. 

Page 119, line 10 from bottom. Delete comma and word “or” after 
“ assignment.” 

Page 121, note [g). Add “follow'ed in Ee Weniger’s Policy, (1910) 2 
Oh. 291,” after “ Spencer v. Olarke, 9 0. D. 137.” 

Page 145, note (/). “ Ee Assam Tea Oo. ” slioidd read “Ee Northern 

Assam Tea Co.” 

Page 150, note (a). Add “followed in Ee Weniger’s Policy, (1910) 2 
Oh. 291.” 

Page 151, note (e). Add “ See Skipper and Tucker v. Holloway and 
Howard, (0. A.) (1910) W. N. 74; 79 L. E Iv. E. 91, 496; Bowles 
Baker & Oo., (0. A.) (1910) W. N. 110.” 

Page 152, line 10. Add “The legal right to the debt is by an assign- 
nient under the section completely transferred to the assignee and 
becomes as though it had been his from the beginning ; Bfoinett v. White, 
0. A. (1910) 2 Iv. B. 1.” 

Page 155, note (a). Add “Of. Butler r. Eice, (1910) 2 Oh. 277.” 

Paa*e 157, line 10 from bottom. “ 5 Anne, c. 4,” should read “ 5 Anne, 
c. 3.’" 

Page 162, line 7. After “ s. 151” add “replacing Oomimnies Act, 
1862, s. 95.” 

Page 228, line 16. xifter “supra ” add “followed in Carroll u, Harri- 
son, (1910) W. N. 104, by Joyce, J., in preference to Belcher v. AWlliams, 
supra.” 

Page 228, line 22. For “ Hervey ” read “ Harvey.” 

Page 252, line 14. Delete “ out of” and insert “in.” 

Page 253, note (</). “ 67 L. T. ” should read “ 69 L. T.” 

Page 295. note (p). For “ (1893) p. 1942, P. 2,” read “ (1901)2335, F. 2, 
lS> L."T. 691.” 

Page 300, note (J). “ Boudains v, Eichardson ” should read “ Baudains 

i\ Eichardson.” 

Page 338, note (e). 


Add at end “ 94 L. T. 390. 
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Page 339, note {d). Adjl to 93 L. T. 49 " ‘‘ 94 L. T. 390.” 

Page 339, note (*^0. Add “ ^Ocliaelsoa v, Nichols, (1910) W. N. 69, 26 
T. -L. P. 327.” 

Page 340, note (e). Delete ‘‘ xln . , . subsection ” an cZ insert “Every 
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reversing.” A aZ cat/ “Jackson c. Price, (1910) 1 K. B. 143; 
Hopkins v. Hills, (1910) 2 K. B. 49; Ptc Seed, (1910) 1 K B. 661.” 

P^ge 34^, note (/>). Add fa “ 93 L. T. 49 ” “ 94 L. T. 390.” 

Page 346, note (a). Brown r. Ilarker” should read “Brown v. 
Harper.” 

Page ooo, note («). Insert 23age “ 350.” 

Page 355, note (h). Add “ Cf. Be T]iom 2 )son’s Trusts, 22 B. 506.^’ 

Page 360, note ( /’). Pobinsoii r. B., “ 19 B. 201 ” should read “ 19 B. 
494.”^ 


Page 362, note (//). After “ Cf.” insert “ B.e Harrison, 34 C. 1). 214 ; ” 
and delete “Parry r. Spencer.” 

Page 365, note {a}. Add “and see Be Dyson, (1910) 1 Oh. 750.” 

Page 374, note (</), line 2 from end of note. For “ 257 L. B.. 61 ” read 
“25 T. L. B. 61.” 


Page 379, line 22. For 1881 ” read “ 1S82.” 

Page 388, line 11. For “ existed” read was drawn in this matter.” 

Page 388, note (,/'). After “ Wills Act ” insert “ s. 7.” 

Page 388, note {<j\ After “ Be Jackson ’’ insert “ 21 0. D. 786.” 

Page 392, note (o). Add “ Be Quicke’s Trusts, (1908) 1 Oh. 887 ; 77 
L. J. Ch. 523.” ^ 

Page 404, note (c). Add “ If there is no trust for sale, hut merely an 
absolute j)ower of sale, the exercise of that power by trustees after the 
heir’s death will not alter the devolution of his interest ; the j^roceeds of 
sale will devolve from him as realty : Be Dyson, (1910) 1 Ch. 750.” 

Page 411, line 4 from bottom of page, delete “ and,” 

Page 412, note (5). “ Be Gozman, 15 0. D. 67,” should read “Be 

Gosinan, 15 0. D. 67, reversed 17 C. D. 771 as to [payment of interest by 
the Crown.” 


Page 426, note (d). Add “ Hudson r. S 2 )eiicer, (1910) 2 Oh. 285 (dis- 
tinguishing Jones V. Selby, suiwa).” 

Page 426, note (h). For “ Cook r. 0.” read “ Cock v. Cooke.” 

Page 427, note (5). “ 257 L. E. 522 ” slioidd read “ 25 T. L. B. 522.” 
Page 427, note (e). “ 3 Y. 120” should read “ 2 Y. 120.” 
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^Page (j 4(), note (//). Add “Hamsoii v. H., (1910) 1 K. B. 35, 79 L. J. 
Iv. B. 133.” 

Page 668, note (/). Tlie reference ‘'(1895) W. N. 4” should folloiu 
“ Ee Howard.” 

Page 6S7, note (^a). For “4 My. & K. 220 ” read “ 3 My. & K. 220.” 
Page 704, note (e). For “ Ee Bett ” read “ Ee Batt.” 

Page 713, note (5). Add ‘‘Ee James, Hole v. Bethnne, (1910) 1 Cli. 
157.” 

Piige 72^, note (c). ‘‘ Heatley v. Thomas, 16 Y. 596,” should read “15 

V. 596.” 

Page 725, note (e). For “ 16 Q. B. 374” read “ 16 Q. B. I). 374.” 

Page 729, note (r). For “ Hill /•. Eoberts” read “Hill v. Cooper.” 

Page 741, line 4. After “s. 12S ” add “i^eplacing s. 78 Companies 
Act, 1862.” 

Page 743, note (d). “ In the goods of Fraser, 2 P. D. 183,”s//o?,iM read 

“ L. E. 2F.&J). 40, 183.” 

Page 759, note (a). For “ 24 C. D. 625 ” read “ 24 0. D. 195.” 

Page 787, note (d). For “Storj^” read, “.Storejo” 

Page 823, note (g). Add “British S. Africa Co. v. Be Beers, &c., 

(1910) 1 Ch. 354, 79' L. J. Ch. 345, 102 L. T. 95, 26 T. L. E. 285, (0, A.) 

591.” 

Page 824, note (c). Add. “British S. Africa Go. v. I)e Beers, &c., 

(1910) 1 Ch. 354, 79 L. J. Oh. 345. 102 L. T. 95, 26 T. L. E. 285, (C. A.) 

591.” 

Page 852, note (e). For “ Dewes v. Newington ” Delves v. 

Newington.” 

Page 853, note (e). “Ee Bacon, (1693) 62 L. T. A, 445,” should read 
“(1893) 62 L. J. Ch. 445.” 

Page 900, note (5). For “ >Salt” read “Scott.” 

Page 921, note \h). For “ Ee Dealy ” read “ Ee Sealy.” 
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ADMINISTRATION. 


• DUKE OF ANCASTEE MAYEE. 

17S3, 1784, 1785. 1 Ero. Ch. 453. 

Primary Liability of Personal Estate to the Payment of Debts. — 

Exoneration. 

Personal estate, not specifically bequeathed, is primarily liable to the 
payment of the debts of a testator, unless it be exempted by express 
words or necessary implication. 

Notwithstanding a charge upon a term for payment of debts, a 
leasehold estate purchased by the testator subject to a mortgage shall 
bear the burden of that mortgage, it not being properly the debt of 
the testator. 

Ghaules Bertie made his will, dated the 9th ofNorember, 1759, 
and thereby devised as follows : ‘‘ I give and devise to Thomas Noel 
and John Mayer, their executors, administrators, and assigns, all 
those my manors, lands, &c., in Lincolnshire, to have and to hold to 
them, from the time of my decease, Jor the term of ninety-nine 
years, upon the trusts hereinafter mentioned.” He then gave the real 
estate, subject to the term, and in default of issue of his own body, to 
Montague Bertie, for life, remainder to his first and other sons in tail 
male, remainder to the plaintiff for life, remainder to his first and 
other sons in tail male, with remaindei's over, and afterwards declared 
as follows : I do hereb}^ declare, that the term and estate so as 
ajoresaid limited to them the said Thomas Noel and John Mayer 
their executors, administrators, and assigns, for ninety-nine years, 
is upon the special trust and confidence, and to the intents and pur- 
poses following; that is to say, Upon trust and confidence that they 
the said Thomas Noel and John Mayer, tiieir executors, &c., shall out 
of the 'rents and 'profits, or hy . mortgage, assignment, or demise of 
all or any part of my before-mentioned manors, &c., or of them, 
for all or any part of the said term of ninety-nine years, or otherwise 
as to their discretion shall seem meet, levy and raise so much lawful 
money of Great Britain as will be sufficient to pay and satisfy all 
w, & T. — von. I. 1 
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the debts I shall owe at the time of my decease, my funeral charges, 
and all the legacies and sums of money given by me in and by tliis 
my will, and pay and apply the same accordingly. And my will and 
mind is, that after so much money shall be raised as shall answer tlie 
purposes aforesaid, together with all costs and charges in or about 
levying or raising thei^eof, the said term shall cease and determine. ’ 
He then devised as follows: “I give and devise to my brothei*, 
Montague Bertie, his executors and administrators, all that the manor 
o/East and West Deeping, liolden by lease from the Crown, subject 
to the yearly rent and covenants reserved in tlie said lease, and also 
subject to the mortgage thereon to Mrs. Millicent Neate, cf London, 
for 6500 Z. ; but in case said brother sliall not be living fit tlie 
time of my decease, then I give the said estate and premises, witli 
the appurtenances, (subject as aforesaid,) to such person as shall be 
entitled to the freehold of my real estate at tlie time of my decease, 
by virtue of the aforesaid limitations in this my wilL’^ And towards 
the end of his will he devised as follows : Item, I also give all my 
household goods, and all other my goods, chattels, efiects, and 
personal estate whatsoever and wdieresoever, unto my said brother, 
Montague Bertie, if he shall be living at the time of my death ; but 
in case he shall be then dead, I give and devise the same to such 
person as shall be entitled to the freehold of my I’eal estate, under 
and by virtue of the limitations in this my will : Provided ahvays, and 
I do hereby declare my mind and will to be, that in case I sliall, at 
the time of my death, leave issue of my own body, that then, and in 
such case as well all and every the before mentioned uses, devises, 
and limitations to my said brother, Montague Bertie, the Duke of 
Aneaster, and their respective heirs, and also the devise of the residue 
of my personal estate, shall be utterly void ; and in such case I do 
hereby will, and my mind is, that all my real estate, subject to the 
said term of ninety-nine years, shall descend according to the rules of 
law, and that the residue of my personal estate shall go and be dis- 
tributed in such manner, and to and among such persons, as if I Iiaci 
died intestate. And I do hereby nominate and appoint the said 
Ihomas Noel and John Mayer executors of this my last will; and I 
do hereby will, order, direct, and appoint, that my said executors and 
the survivor of them shall and do pay, satisfy, and discharge my 
funeral charges, and all my debts and legacies^ as soon as they shall 
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become due and payable, by suck metliods, ways, and means, and in 
such manner as lie or they, or their counsel learned in the law, shall 
in that behalf advise and think meet ; and it shall and maybe lawful 
to my said executors, or either of them, to deduct and satisfy to him 
or themselves, out of my personal estate, or out of the monies to be 
raised o^t of the said term of ninety-nine j’-ears before to them 
devised, all such disbursements, expenses, and charges which they or 
either of them shall be put to in proving this my will, or by any other 
ways or means whatsoever in or about the execution of this my will.” 

Montague Bertie died in the lifetime of the testator, and the ‘ 
plaintiff became entitled, under the limitations in the wall, to the 
real estate. 

The leasehold estate had been, several years before, mortgaged by 
the testator's father for 6500h to Mrs. Neate, and in 1765 the mort- 
gage was assigned, by the desire of the testator, to Sir Thomas Palmer, 
who advanced the testator a further sum of lOOL on it, and the 
testator conveyed other estates as an additional security for the 6600L 

This cause was first heard before the late Lords Commissioners. 


Mr. Mansfield, Mr. Madochs, and Mr. Kenyon, for the plaintiffs. — 
There are three questions in this case : first, whether the personal 
estate is exonerated of the debts {a) ; secondly, whether the mort- 
gaged estate is liable to the mortgage (b) ; thirdly, what interest the 
duke takes in the personal estate. 


Mr. Sehvyn, Mr, Arden, and Mr. Ainge, for the defendants. — As 
to the last question, we contend the duke can take a limited interest 
for life only, there being no addition of executors or administrators 
in the wall. Secondly, with respect to the second, that the mortgaged 
premises must bear their own burthen. 

As to the first point, wdiich is the principal question, it depends 
on the several clauses in the will (c). 


(a) Wainwright r. Bendelowes, 2 
Vein. 718; Anderton v. Cooke, 1 
Bro. Ch. 456; Stapleton v. Colville, 
Gas. t. Talbot, 202; Kynaston v. K., 1 
Bro. Ch. 457 ; Holiday v. Bowman, 1 
Bro. Oh. 145 ; Bam|)field v. Wyndham, 
Pr. Ch. 101 ; as to which three last 
oases see infra, p. 16, n. [d). 


(b) Seiie v, St. Eloy, 2 P. W. 386 ; 
Gallon V. Hancock, 2 Atk. 437. 

(c) Bromhall v. "Wilbraham (at the 
Rolls, November, 1734); Inchiqiiin v. 
French, 1 Cox, 1 ; Fereges-v. Robinson, 
Bunb. 301 ; Stephenson v. Heathcote, 
1 Eden, 38. 

1 2 
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Lords Commissioners Ashurst and Hotham lield : (1) tliat tlie 
plaintiff was entitled to the personal estate exempt from payineiit of 
debts ; (2) that the mortgage must be paid out of tlie devised 
estate; (3) that the plaintiff took an absolute interest in tlie 
personalty. 

A petition was presented for a rehearing, which came On before 
Lord TlmrloWf the 16th of June, 1784. The arguments used, and 
the cases cited, were a recapitulation of those before the Ijords 
Commissioners. 

Lord Chancellor Thurlow. — It would lie liiglily advantageous 
to property if there were a settled rule wliere the personalty shall be 
applied to the payment of debts, and where it slmll lie exempted 
from them. One step has been taken toward such a rule, by its 
being laid down, that charging the estate in any way is not of itself 
an exemption of the personal estate ; that the personal estate being 
the fund first liable, where it is to be aided by eitlier a legal or an 
equitable fund, it must be itself in the first place applied. 

The question that next arises is, whether, a real estate being 
charged, and the personal given away, a presumption arises tliat this 
shall be exempted from the debts. I never heard, till the arguments 
in this case, that such a rule had been extracted from the authorities 
on the subject ; on the contrary, I have always understood that, in 
order to exempt the personal estate, the testator must express an 
intention so to do, although no particular form of words was necessary 
for the purpose. I therefore take the rule in priniis to be, that neither 
the charge of the debts the real estate, or the gift of the jicrsoriul 
is sufficient of itself to exempt it. But it is indubitably true, that 
express words are not necessary to exempt the personal estate : the 
question therefore is, whether a presumption can be drawn of the 
testator’s intention to exonerate the personal estate. It is impossible 
to express in definition what circumstances shall be suflicient to 
raise this presumption. It must arise from the context of the will ; 
but, with great deference to the opinion which has been given, I 
think there is not sufficient in this will. 

After devising his real estate, the testator takes up the term ; 
he places it before any of his other estates, and before his issue, so 
that he meant it to be a subsisting term for the payment of his debts. 
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He gives his leasehold estate to Montague Bertie, but without any 
predilection ; for he gives it to whoever should be entitled to the 
possession of his freehold estate. He then proceeds to declare the 
trusts of the term which are to raise money to pay his debts and 
legacies ; and after raising them, the term is to cease. He then 
disposes df the rest of his personal estate. He afterwards determines 
what shall be done with the personal estates in case he should have 
issue. In the provision which he superadds, he takes notice of the 
devise of the personalty, and calls it a residue ; by which he means 
the devise of the personal estate after the specific bequest. He 
provides then, that if he should die leaving issue, the dispositions 
he had made should fail : this was not essentially necessary, though 
^ apparently so. He then makes a general provision for the discharge 
of the executors, who are also trustees : so that it is given them in 
the character of executors. It is also material to observe, that, in 
the special and general disposition of the personal estate to the same 
person who shall be entitled to the possession of the real, the per- 
sonal is made to accrue to the real, which is settled with the utmost 
strictness. The question, then, is whether any inference is to be 
drawn, that he meant it should go with the burthen the law throws 
upon it, or it is to be presumed that it should be exonerated, for the 
purpose of throwing that burthen upon the freehold estate, which he 
has given in the strictest manner. The inference rather seems to 
me to be, that he meant to protect the real estate, and therefore that 
the personal should bear its natural burthen. By chance he has 
gone further : for, where he has given directions for the indemnity 
of his executors, he has directed the expenses to be taken out of 
either the personal or real estate. He has, in that clause, arranged 
the estates as the law would arrange them; which affords an 
inference that he meant the real estate only to be in aid of the 
personal. I should therefore think, if the rule were, that the gift 
of the personal estate to a stranger was sufficient to raise a pre- 
sumption that it was to be exempt from the debts, he had sufficiently 
here expressed his intention that it should not be so ; but I take the 
general rule to be the other way. 

I should have no doubt on the intention of the testator in this 
respect, if there were not another point, which I think ought to 
undergo a further inquiry — I mean the mortgage of the leasehold 
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estate. The case of Serle v. St, Eloy (a) went upon the idea ol the 
charge upon the real estate being the debt of the testator. It tliat 
case were recent, and had not been followed, I should have thougiit, 
upon the face of it, it w^as very open to argument. The dilthrence 
between the cases is, that if it had been real estate mortgaged by the 
father, it wmuld have been liable only as a charge ; but', in the 
present case, the debt of the father falls upon the estate in two 
ways — partly as being a charge, and parti}' as a debt, upon tlie 
personal estate. It must be referred to the Master to cousidier tlie 
circumstances of the dehtof 6000h, and tlie estate on wliich it was 
secured; and, as that point must stand over, I shall think it lu) 
impediment to the justice of the Court, to defer the decree upon the 
other point also. 

The Master having made his report that the 60001. was a eliarge 
upon the leasehold estate prior to the testator’s having any interest 
in it, and that he had only covenanted for the payment of the money 
upon the transfer of the mortgage from Mrs. Keate to Sir Thomas 
Palmer (b), the cause was again set down for argument on tlie 4tli 
July, 1785, and tlien stood for judgment till the next day, when the 
Lord Chancellor pronounced his decree. 

Lord Chancellor Thurlowx — Wliether the personal estate 
should be liable, in tlie first instance, in exoneration of tlie real estate, 
to the payment of debts in wills of this kind, upon looking into 
the cases I find to be a point so slender and fine that I cannot 
collect any certainty upon the question ; but so much uncertainty 
abounds, that, could the will of a testator be referred to a number 
of lawyers, they would probably entertain a diversity of opinions 
upon it. 

The point ought to be fixed ; and, in order to make it so, I take 
it, the rules have been these, and should be adhered to. In the first 
place, that the personal estate is liable in the Jirst instanee to tJie- 
payment of the debts; but (in exception to this) it is agreed tiuit tlie 
testator ma}’', if he pleases, give his personal estate, as against liis 
heir or any other representative, clear of the payment of his debts ; 
and then it becomes a question, what is the mode of expression to 

(a)2P. W. 3S6. seems, advanced to the testato Tide 

{b) A further sum of 100?. was, it ante, p. 3. 
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give tlie personal estate exempt from such payment, when the rule of 
law is, that such estate is first liable. Perhaps it might have been 
not unwise to have adopted the rule laid down in Fereges v. 
Robinson (a) — that the testator must use exp7'ess tvords for that 
purpose ; but it is impossible to abide b}^ the opinion given in that 
case, consistently wdth the rules in other cases. The second rule is, 
that ivhere there is a declaration plain ; that shall stand in lieu of 
express words. This rule has been laid down so long, and acted upon 
so constantly, that if other judges were to put the construction of 
wills upon other grounds, how wise soever it might have been 
originally to have done so, it would be very unwise to make the 
administration of justice take a course contraiy to former rules. 

^ Therefore if there he a declaration plain, or manifestation clear, so 
that it is apparent, upon the face of the will, that there is such a 
plain intention, the rule then is, not to disappoint, hut to carry such intent 
into execution. But should not such intention manifestly appear, 
there is not a single case which does not take it for granted that the 
personal estate is, by law, the first fund for the payment of debts. 

In regard, then, to the general intention of the will of Charles 
Bertie, the testator was seised of a real estate, which he had in his 
contemplation (exclusive of the idea of his own children), and wished 
to leave it to other lines of the family of Bertie ; and consequent!}’^ 
devised it to Montague Bertie, with remainder over to Peregrine 
Bertie for life, &c. : so far, in respect of the real estate his intention 
'was to fix it in the name and blood of the family. 

The next object he had in view was a leasehold estate, which he 
held under the Crown ; that estate was a chattel interest, and with 
regard to that, he does not shew such a wish to fix and continue that 
estate in the line of Bertie : his apparent wish was not so strong as 
in respect to the disposal of his real estate; for had it been so 
though he could not have created an entail of this leasehold estate 
with limitations over, yet he might have prevented the first taker of 
it from alienating it. Had the testator been asked the question, 
whether he meant that this part of his estate should be subject to 
the mortgage, or to give it entire to the first taker of the real estate, 
or to charge the term of ninety-nine years in exoneration of the other 
estate, this might have been a very doubtful question, and merely 

(a) Buub. 301. 
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conjectural, tliougli, perhaps, he might have aiiswereil, thiA that 
estate should pay the debts ; but whatever his, intention was, Jte lias 
loositively given it subject to the 'payment qj' the debt i tlierofure, if 
another estate had been appropriated to payment of Ins die 1.0 s, and 
this had been his debt upon the estate, I should have coiicurrtHl with, 
the Lords Commissioners (a) : but in following them in tliat course, 
in which they considered it as being the clear intention in tlie mind 
of the testator, that the real estate should be so appropriated, I 
rather think otherwise ; for it appears to me jis if the 
wished it should not, and that lie chose that tlie leaseiiohl v>\nU' 
should be so appropriated rather tlian to Iiave burthened the real 
estate. For the mode of limiting the estate to Mo.iitague ]>ertie 
for life implies the intention of giving him a personal bount}' ; but, 
in case of failure of issue, he gives it to the next heir who slrould 
come into possession, &c. Had the real estate been expressly ebarged 
with payment of the debts, or the testator shewn an anxious inteiition 
to have sacrificed his real estate in preference to the leasehold or his 
other estate, for that purpose, by the mode of disposing of his estates, 
such a circumstance might have been sufficient to have tiinied the 
rule of law ; and it must have been appropriated to the payment of 
debts, let him have charged it in any manner he pleased. 

When the testator purchased this leasehold estate he purcliased 
the equity of redemption; and the mortgage was to be considered 
merely as a real incumbrance upon the estate itself, and not a 
personal debt, as against the purchaser, according to the rules of 
this Court and cases decided. For if a man purchases an equity of 
redemption, subject to an incumbrance, that shall be a real incum- 
brance following the land, and not a personal one. The question is, 
whether by purchasing this estate, and assigning the mortgage from 
Mrs. Neate to Hoare(b), and covenanting for payment of debts, he did 
not make it his own debt. Had Evelyn v. E. (c) never been decided, 
a fair argument might have arisen upon that head ; hecause, wliere 
a man transfers a mortgage, and covenants for the paynient of the 
debt according to the rule of law, he makes it his own debt, and 
makes himself liable to be sued upon that covenant; and siicli a debt 

(a) See Bootle v. Blundell, 1 Mei\ {h) Qu. Palmer. 

227 ; Bickkam t-. Gruttwell, 3 My. & (c) 2 P. W. 659. 

C. 763. 
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lias priority before other simple contract debts. Now^ I do not know 
ill what Court, or by what rule, the debt would have followed the 
purchaser personall}^ ; but Evelyn v. E, (a) has decided, that though 
he might be at law liable, yet while there are real assets sufficient 
for the payment of the incumbrance, they shall be applied for that 
purpose^ and it is to be understood with respect to such transaction, 
that the party did it by way of accommodating the charge, and 
not of making the debt his own. The difference between the estate 
descended and purchased is nothing, unless the circumstance of 
purchasing creates the difference ; but that affords no argument. 

The next question is, whether, when he mortgages an estate of 
his own as an ulterior security, that circumstance would create a 
difference ; as if, in Evelyn v. E. (a), an additional real fund had 
been secured for making the debt good, that would have turned the 
judgment : it would not ; for nothing makes it his debt so effectually 
as the covenant to pay ; for it does not create the debt, but only 
operates as collateral to the debt. A man mortgages his estate 
without covenant, yet, because the money was borrowed, the mort- 
gagee becomes a simple contract creditor, and in that case the 
mortgage is a collateral security ; and if there is a bond or a cove- 
nant, then there is a collateral security of a higher species, but no 
higher by means of the mortgage merely : therefore, having such 
security amounts to nothing : and I have no doubt but that if the 
case had been stated to the Lords Commissioners, namely, that this 
iiicumbraiice was not one of the testator’s debts, and did not tail 
upon the personal estate, that they would have considered it as 
inherent to the leasehold estate. The argument of its not falling 
upon the testator ans\vers his real intention better. But as to the 
real intention, I should have agreed with the Lords Commissioners, 
could that intention have been made clear ; but the intention does 
not amount to a declaration plain, in any sense in which these words 
have been properly applied. 

For the purpose of securing property and the due administration 
of justice in a free country, judges ought to abide constantly by 
real principles, and by such beneficial rules as may afford some 
reasonable judgment, without applying to a superior tribunaL It is 
a fixed rule, that the personal estate must be first liable, unless 

(a) 2 P. W. 659. 
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another fund is provided ; the testator must express liis iiiteiitioii 
to discharge that estate from the payment of debts. 

With regard to the intention apparent upon this will, it is said 
such intention is most anxiously limited to the raising of the term 
of ninety-nine years. Whether the expression be more or less, it is 
but subjecting the estate to the payment of debts ; and it* cannot 
extend so far as to suppose he burtliened bis real estate in exonera- 
tion of the personal estate. If there had been in the gift oi the 
personal estate words of a sufficient force, according to my notion 
of a declaration plain, I should not have changed tlie force oi those 
words; but the intent of these words, as they stand, naturally leans 
to subject the personal estate to the debts. With respect to the 
second clause, had that stood alone, I confess tliat would have been 
liable to a degree of inference ; but constructions thus picked u|>, 
and collected from more circumstances than are necessary for the 
purpose, are not good warys of finding out the intention of the 
testator; and it is better to rest upon settled rules, unless you can 
collect more favourable and forcible observations. "With regard to 
the next clause, that carries more weight, because the trustees are 
directed to pay, not only the expense of the probate of the will, 
which is express!}" mentioned, but to pay all the charges and 
expenses that should arise by proving the will, or by any other 
means, &c. How are these to be paid ? Out of the personal estate, 
or the means to be raised out of the term of ninety -nine years ? 
They have authority to pay the wdiole out of the personal estate — 
an optional clause, and empowering the executors to pay out of this 
fund before the other fund is ready for the purpose. He has pre- 
cisely arranged the estates in the same order that the law" w’ould 
have done ; he has made his personal estate first liable, and then 
the term. The true ground upon wdiich I proceed is not upon any 
of these criticisms, but simply upon the rule of law", the testator not 
having declared by express wmrds, or any other declaration, whicli 
would tend in law to the purpose of preserving the personal estate 
for any given purpose w"hatever. As to Adams v. Meyrick (a), tliat 
depended on the circumstance of the personal estate being a pro- 
vision for tlie wife ; and, therefore, the Court forced a coiistniction 
upon the wall, and it is, as Lord Hardivlcke termed it, in IValker v. 
(tt) 1 Ecp Ca. Abr. 271. 
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Jackson {a) f a weak case : in the latter case, the republicatioii of the 
will was an argument much relied upon. As to the cases determined 
upon the words ‘‘ rest and residue,” I could have wished his Lord- 
ship had decided upon them all, so as to have left a particular note 
upon each of them ; for such determinations as those cases afford 
have occasioned great perplexity upon the rule of law. As to 
Sta2:)leton v. Colville (h), in that case the wife was executrix, and, 
exclusive of the context of the will, with regard to the option given 
to her to charge either fund, there never* was a stronger case against 
charging the real estate ; for he gives the whole real estate to the 
wife, and to be charged with debts ; he wishes the continuance in 
his name and family, and yet chai’ges it with the payment of the 
debts. Lord Talbot observed, much might arise from the examina- 
tion as to the quantum of the debts and the amount of the personal 
estate. Lord Talbot took it as clear, that such an examination 
could be gone into. In Stephenson v. Heath cote (c)? it is said 
expressly, no examination can be had. In that case, Lord Keeper 
Henley relied much upon the wife being executrix. The case was 
this : that the testator gave all his real estate to E. and his wife for 
ever, with a charge thereon for payment of debts ; and, after dis- 
posing of other property, he gives a silver tobacco-box to his uncle, 
and all the residue he gives to his wife for ever, whom he appointed 
sole executrix. The Lord Keeper’s observation upon this case was, 
that the intent of the testator was to be collected from the words of 
the will, and from no circumstances out of it ; and, upon general prin- 
ciples and rules established in the cases, that the Court could not go 
into tlie testator’s circumstances, as it would establish a rule not to 
be adhered to. The testator intended to charge his personal estate 
with payment of his debts, and only made his real estate an auxiliary 
fund : according to the rule of law, where the intent of the testator 
is plain, or words tantamount to express words, that is sufficient to 
take it out of the rule, and that it could not be the intention ; for 
the last clause, of giving the silver tobacco-box, and then the residue 
to his wife, is not sufficient to shew his intention to give the residue 
free from debts, but that the primary fund should be liable. 

In the present case, I am obliged to differ from the Lords Com- 
missioners, and consider the whole personal estate as liable to the 
[a) 2 Atk. 624. [h) Oas. t. Talbot, 202. (c) 1 Eden, 38, 44. 
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payment of the debts ; and, with respect to the leasehold estate, that 
the charge under which it came to the testator was prior to his 
purchasing it, and inherent in the estate, and the estate itself left 
liable to answer it, and that neither the personal estate nor real 
estate ought to be charged with that debt. 

The judgment, ex rekktione. 

NOTES. 

1. Generally. 

2. Cases illustrating the princiide of exoneration. 

3. Exoneration of mortgaged estates not within Real hist ate I 'liarges Acts, 

p. 22. 

4. Exoneration of mortgaged estates under Ileal Estate Charges Acts, p. 

6. Order of Application of Assets, (1) generally: (2) where luortgiigeil 
estate is exonerated, p. 31. 

1. Generally, 

The rule laid down in the principal case, viz., that the rjeneml 
'personal estate of a testator is the primary fund for the jMyment qf his 
debts, unless it be exempted by express icords or manifest intent, has 
been fully recognised. But the difficulty of gathering the intent, 
where the exoneration of the personal estate does not depend upon 
express words, is very great. Certain circumstances may have 
more or less weight with the Court deciding the question, but such 
circumstances may be explained or rebutted by other parts of the 
will. For the intention of the testator, wdiich is the thing to be got 
at, is to be collected from the whole wull (u). Extrinsic evidence is 
not admissible (&), and the burden of proof lies on those who 
contend for exemption (c). The Land Transfer Act, 1897, has not 
affected this principle : see s. 2, sub-s. 8, of that Act, 2 ior has it 
rendered express trusts for the payment of debts out of realty or 
charges upon it for that purpose futile (d). 

2. Cases illustrating the Principle of Exoneration: 

Express Words. See cases (<?).— It is not essential to the validity 
of a direction exempting a fund of personalty from payment of debts, 

(a) larman (1893), p. 1462 ; Watson Lord r. WigMwick, 1 Drew. 576; 
r. Briokwood, 9 Y. 453 ; Kilford Kiiford r. Bianey, 31 G. I). 56. 

Blaney, 31 0. D. 56; In re Banks, (d) Ee Iiempster, (1906) 1 Cb. 446; 
(1905) 1 Oh. 547; Aldridge v. Walls- Ite Balls, (1909) 1 Cli. 791; ef. Me 
court, 1 B. & B. 312. Stephens, 43 G. I). 39. 

(5) Inchiquin t;. French, 1 Cox, 1 ; (e) Morrow r. Biisli, 1 Cox, 185; Young 

Stephenson v, Heathcote, 1 Eden, 38. v. Y.,26B. 522 ; Dawes ?•. Scott, 5 Euss. 

(c) Whieldon V. Spode, 15 B. 537; 32; Forrest r. Prescott, 10 Eq. 545. 
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that the fund should be specifically bequeathed, for the direction 
is equally good, though the fund not being disposed of falls 
into the residue («). Where personalty is expressly exempted 
from payment of debts, and they are thrown upon certain real 
estate which proves insufficient, they cannot come upon the 
personalty until every other fund, even real estate settled by the 
will of the testator, has been exhausted (h). When, however, certain 
land is given for payment of debts in exoneration of the personalty, 
but wdthout express exemption of the personalty, generally, if that 
land is insufficient for that purpose, the primary liability of the 
personalty remains for the purpose of making good the deficiency (c). 
If, moreover, the land and the residue are both given exempt from 
the payment of debts, on failure of other funds, the residue is 
primarily liable (d). 


Exemption by Plain Intention. — Such an intention is not 
shown merelj’- by a charge upon land, or a trust to sell, or the 
creation of a term for payment of the debts (e) ; although the 
charge be by deed (/). Nor semble, by a devise of real 
estate, upon the condition of the devisee paying the testator’s 
debts (r/). 

A gift of the real and personal estate together will not be sufficient. 
So where real and personal estate was given to trustees, upon trust 
to receive the rents, issues, and profits thereof, and to pay certain 
legacies and annuities and to invest and accumulate the surplus of 
the whole of the property in trust for the same persons, the income 
arising from the personal estate was held to remain primarily 
liable (h). But if the realty is devised upon trust for sale, and the 
proceeds are blended with the personalty upon trust for payment 


(fl) Coventry v. G., 2 Dr. & Sm, 470. 
{h) Morrow v. Bush, 1 Cox, 185; 
Young V, Y., 26 B. 522. 

(c) Colvile IK Middleton, 3 B. 570. 

(d) Brooke v. Warwick, 1 H. & Tw. 
142. 

{e) Bootle V. Blundell, 1 Mer. 193 ; 
Tower v, Rous, 18 V. 132; Brydges 
V. Phillipps, 6 V. 567 ; White v. W., 
2 Yern. 43 ; Inchiquin v. French, 1 
Cox, 1 ; Tait v. North-wick, 4 Y. 816 ; 
Hancox v. Abbey, 11 Y. 186; Rhodes 
r. Rudge, 1 Si, 79; CoHis v. Robins, 


1 De Gr. & Sm. 131 ; Ouseley v, 
Anstruther, 10 B. 453 ; Kilford v» 
Blaney, supra ; and see McCleland v. 
Sha-w, 2 Sch. & L. 538, at p. 545; Be 
Banks, (1905) 1 Oh. 547, at p. 550. 

(/) Trott V, Buchanan, 28 0. D. 
446. 

(g) Bridgeman v. Dove, 3 Atk. 201 ; 
Mead v. Hide, 2 Yern. 120 ; Henry r. 
H., 6 Ir. R. Eq. 286. 

[h) Boughton v. B., 1 H. L. Cas. 406 ; 
Tench r. Cheese, 6 De Gr. M, & Gr. 
453, 
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of debts, the realty' and personalty are liable rateably for ilnit 
object {a). 

So where a testator had empowered his trustees to sell iiis real 
and personal estate in case and as often as they should tliink lit, 
and had directed them to pay certain legacies out of the residue 
of his real and personal estate, and the moneys arising |rom tlie 
sale thereof, it was held by the C. A. that the legacies were pa^^able, 
pro rata out of the real and personal estate [h). And the result is 
the same where real estate is directed to be converted, and to 
become part of the j^ersonal estate (c). 

The rule, however, of rateable payment does not extend Ijevoinl 
the things which the testator has expressly directed to be paid out 
of the blended fund. Thus although, according to a well known 
rule, where there is a gift by a testator of the residue of his 
propei’ty, real and personal, and, either prior or subsequently thereto, 
there is a gift of legacies, the legacies by implication and by force 
of the word residue ” are charged on the residuary real as well as 
the residuary personal estate {d), the primary liability of the 
personal estate will not be thereby disturbed, the real estate being 
only thereby charged with the legacies in aid of the personalty (c). A 
charge of legacies upon the real estate of the testator will not make 
specifically devised real estate liable for the payment of legacies (/'). 

But the rule of rateable payment will apply where a payment is 
directed to be made out of the rents and profits of an aliqind share 
of real and personal estate {g ) ; for as there are no burdens 
regularly incident to r share of personalty, there is no facie 

liability to be negatived, and the devisees take subject to the 
burthen imposed by the will, irrespective of any legal presumption ; 
Jarm. (1893), p. 1439. 


(a) Roberts v. Walker, 1 Russ. & M. 
752; Dunk Fenner, 2 Russ. & M. 
557 ; Simmons v. Rose, 6 De Gr. M. & 
G. 411; Bedford v. B., 35 B. 584; 
Tatlock V, Jenkins, Kay, 654 ; 
Ashworth v. Munn, 34 C. D. 391. Be 
Spencer Cooper, (1908) 1 Gh.. 130 ; Be 
Balls, (1909) 1 Oh. 791. 

(b) AHan v. Gott, L. R. 7 Oh. 
439 ; Be Boards, (1895) 1 Oh. 499 ; Be 
Spencer Cooper, supra. 

(c) Bright V. Larchner, 3 De G. & J. 
148 ; Simmons v. Rose, 6 De G. M. & 
G. 411; Shallcx’oss v, Wright, 12 B, 


505. 

(d) Greville v, Browne, 7 II. L. Cas. 
689; Be Bailey, 12 0. I). 268, 274 ; 
Be Smith, (1899) 1 Oh. 365. 

(e) Elliott Dearsley, 16 0. 1). 322 ; 

Be Grainger, (19()()) 2 756), at ]>. 

767 ; (1902) A. 0. 1 ; Luckcraft r. Pvid- 
ham, 48 L. J. Oh. (>3() ; "Wbils v. Row, 
48 L. J. Oh. 476; Be Boards, supra. 

(/) Conron v. 0., 7 11. L. (das. 168; 
Spong V. S., 3 Bli. 84 ; and see Ikiuk 
of Ireland McCarthy, (1898) A. 0. 
181. 

{g) Ealkner c, Grace, 9 Ha. 282. 
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And so also where tlie surplus of a fund made up of the rents and 
profits of tbe testator’s real estate (imconverted) and the income 
of his residuary personal estate, was after payment of annuities 
thereout, given to persons other than those becoming entitled subject 
to the trusts for payment to the real estate, the real and personal 

estates were held liable rateably to payment of the annuities (a), 

• 

Charging Fimeral and Testamentary Expenses, &c., on Land. — A mere 
charge of funeral or testamentary expenses, or of both, in addition 
to debts upon real estate, although a strong circumstance (6), will 
not exempt the personalty, unless there are other words in the will 
which exhibit beyond reasonable doubt the intention of the testator 
to exonerate it (c). But where a testator throivs zipon his real estate 
all those burthens which naturally fall upon the p)^'i'sonal estate as a 
primary fund, such as funeral and testamentary expenses, debts, 
and legacies, a strong, though not absolutely conclusive, argument 
arises, that the testator intended to give his personalty as a specific 
legacy^ free from those charges, and that, consequently, the realty is 
the primary fund for their payment {cl). 


Personal Estate bequeathed Specifically, not as a Eesidue. — The 
distinction between a mere residuary bequest, and a gift of all the 
personal estate, has been considered important (e). And where the 
personalty has been bequeathed, not as a residue, but as a whole, 
and the debts and fiinercd and testamentary expenses have been made 
payable out of the real estate devised in trust for sale, the real estate 
has been held the primary fund for their payment (/). The same 
principle applies to legacies^ where the fimeral and testamentary 
charges and also legacies are in the same way thrown upon 


(a) Howard v. Dryland, 38 L. T., 
(N. S.) 24, distinguishing Boughton v. 
B. 1 H. L. C. 406. 

{h) Burton. Hnowlton, 3 Y. 107 ; 
Ee Banks, (1905) 1 Ch. 547. 

(c) Ejlford V. Blaney, 31 C. D. 56 ; 
Brydges v, Phillipps, 6 Y. 567 ; 
Stephenson v. Heathcote, 1 Eden, 38; 
Aldridge v, Wallscourt, 1 Ball & B. 
312 ; Tait North wick, 4 Y. 816 ; 

Gray v. Minnethorpe, 3 Y. 103 ; 
Hartley v, Hurle, 5 Y. 540; Ehodes 
V, Budge, 1 Si. 79; MDleland v. 
Shaw, 2 Sch. & L. 538; Coote v, 0., 


3 Jo. & Lat. 175 ; Bootle v. Blundell, 
1 Mer, 193. 

(d) Tower v. Bous, IS Y. 138 ; 
Bootle V. Blundell, 1 Mer. 1 93 ; Plenty 
r. West, 16 B. 173. 

(e) Tower v. Bous, 18 Y. 138; 
Bootle V. Blundell, 1 Mer. 228. 

(/) Greene v. G., 4 Madd. 148; 
Michell V. M., 5 Madd. 69 ; Driver v, 
Perrand, 1 Buss. & M. 6S1 ; Blount v. 
Hipkins, 7 Si. 43 ; Kilford v, Blaney, 31 
0. D. 56 ; Plenty v. West, 16 B. 173 ; 
Gilbertson v. G., 34 B, 354 ; see Ee 
Banks, (1905) 1 Ch, at p. 550. 
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the real estate, for then it will be the primary fund for their 
payment (a). 

So where the personal estate has been specifically beqiieatlied, 
and the debts, general and testamentaiy expenses, have been tlirowii 
upon a particular real estate, devised upon trust for their payment, 
such particular estate will be the primary fund for their pa.mneiit ; 
and it has been held that if such particular estate is insufficient, and 
if other real estate has been specifically devised, not charged with 
debts, such real estate and the personal estate must contribute 
rateabty towards the payment of the debts (h). The principle tines 
not apply where a testator subjects Iris personal as well as bis 
real estate to the payment of his debts, funeral and testainentrir)' 
expenses (c). 

A bequest of all the personal estate (with or witliout an enumera- 
tion of particulars), as distinguished from a mere general rt^siduary 
bequest, will not, at any rate where the legatee is also apjini?}ted 
executor, exonerate the personalty passing under siudi bequest, 
although lands are devised in trust to pay all the testator’s delits 

The inference against the exoneration of the personal estate, when 
the legatee is also the executor, arises upon the assumption that be 
takes the personal estate in that character, with all the burtlieiis 
attached to it, in a regular course of administration. But it has 
also been decided that the personalty will not in similar cases be 
exonerated where the legatee is not executor (c). 

And when it is a matter of doubt, whether the w'hole personal 
estate is meant to be given specifically or only as a residue, the 
omission to charge the funeral and testamentary expenses on tlie 
real estate, as well as the debts, is an argument which may be 


(a) Jones v. Bruce, 11 Si. 221 ; 
Coote 'i). C., 3 Jo. &Lat. 17o ; Lance v. 
Aglionby, 27 B. 65 ; Re Banks, supra ; 
Robertson v. Broadbent, 8 A. 0. 812. 

(5) Powell V. Riley, 12 Eq. 175 ; 
dissented from in Re Ovey, 51 L. J. Ch. 
667, 20 C. D. 676 ; and see Re Green, 
40 0. D., p. 613. 

(c) Patterson v, Scott, 1 De G. M. & 
G. 531. 

(d) French r. Chichester, 2 Vern. 568; 
Harewood v. Child, Cas. t. Talbot, 204 ; 
Haslewood v. Pope, 3 P. W. 324; 
Brummel v, Prothero, 3 Y. Ill; 


Trott V, Buchanan, 28 G. D. 446; 
Aldridge v. Wallscoiirt, 1 Ball and B. 
312, The cases, therefore, of Eynas- 
ton V. K., 1 Bro. Ch. 457; Holiday r. 
Bowman, 1 Bro. Oh. 145 ; Bampfield r. 
Wyndham, Pr. Oh. 101, cited in the 
principal case, maj’ be considered as 
overruled. 

(e) Collis V. Robins, 1 De G. & Sm. 
131 ; Ouseley Anstriither, 10 B. 
453; cf. Greene v. G., 4 Madd. 148; 
Rilford V, Blaney, 31 C. D. 56 ; see 
Re Banks, (1905) 1 Ch. 547. 
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relied upon against the exemption of the personalty from its primary 
liability (<z) . 


Personal Estate expressly Charged. — An express charge of some 
particular debts, as simple contract debts, or legacies on the 
personalty for the payment of which, without such charge, it would 
be primarily liable, will not raise a presumption, founded on the 
maxim expressio unius est exclusio alterius,” that it is only to 
be the auxiliary fund for payment of other charges not expressly 
charged upon it, but which are charged upon the land (6). 


Certain Expressions amounting to Exoneration. — In Webb v. Jones (c) 
the testator devised his real estate to be sold, and the money to 
arise by the sale to be applied to pay mortgages and all other 
debts, the residue to be added to his personal estate ; Kenyon^ M. E., 
held the personal estate to be exonerated, upon the ground, it is 
presumed, that the testator clearly showed that he did not con- 
template the possibility of the whole personalty being applied before 
the realty, which it might have been if it was to be applied in its 
natural order (d). 

So there is exoneration where a testator declares that he has 
charged his lands with the payment of his debts in order that the 
personalty may come clear to the legatee (^), or where he has directed 
the proceeds of his real estate to be applied ^^in part payment’’ of 
certain legacies (/). 

In Dawes v, Scott (g) a testator devised an estate at C., and 
bequeathed certain specific chattels, upon trust to sell, and in 
the first place to pay all his just debts, funeral and testamentary 
expenses and legacies, and after giving some pecuniary legacies, 
declared that the moneys to arise by such sale as aforesaid, should 


(a) Collis V, Robins, supra ; Ouseley 
V. Anstruther, supra ; Tower v, Rous, 
18 Y. 138,* Bootle v. Blundell, 1 
Mer. 193 ; Robertson v. Broadbent, 
8 A. 0. 812. 

(b) Watson r. Brickwood, 9 Y. 453, 
and see Lord Eldon’s comment on this 
case in Bootle v. Blundell, 1 Mer. at 
p. 230 ; see also Howe v. Dartmouth, 
infra, Brydges v, Phillipps, 6 Y. 567 ; 
Davies v, Ashford, 15 Si. 42 ; but see 
Anderton v, Cooke, 1 Bro. Ch. 456 ; 

W. & T.~VOL. I. 


Williams v. Llandaff, 1 Cox, 254; 
Dawes v. Scott, 5 Russ. 32 ; Be Butler 
(1894) 3 Ch. 250. 

(c) 2 Bro. Oh. 60; 1 E. E. 29. 

{d) And see Shallcross v, Wright, 
12 B. 505 ; Eisher v. E., 2 Keen, 610 ; 
but see Wythe v. Henniker, 2 My. & 
K. 635. 

(e) March v. Eowke, Cas. t. Finch, 
414. 

(/) Bunting v. Marriott, 19 B. 163. 
(g) 6 Russ. 32, 


2 
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be the fund primarily applicable to the discharge of liis said (iebt s^^ 
funeral and testamentary expenses and legacies/’ And in case it 
Bhould be insufficientj b}" a codicil charged his H. estate with tlie 
payment of so much money as should be requisite to make good the 
deficiency it was held by Leach , M. E., that the personal estate 
was onl}^ liable after the two estates had been exhausted : tor the 
C. estate and the articles to be sold therewith, are expresseil to l)e 
the priinaiy fund, and the plain intention of the testator is, that the 
H. estate should be the secondary fund ” {a). 

In Forrest v. Prescott (b) a testatrix gave her real estate- in 
trust for her two daughters, M. and S., for life, and afterwards viw.h 
moiety was to goto the sons of each of her dtiughters and their 
families ; and after giving various legacies she left tlie n^sidue of her 
estate to her granddaughters. By a codicil the testatrix dircH-ted ^ 
that certain debts incurred b}^ her, for her somin-law, d. !M., sluaild 
be exclusively, and in the first instance, borne by and paid out of the 
M. moiety of her real estate, exempting the S. moiety from payment 
of such debts. It was held that the codicil amounted to an express 
exoneration of the personal estate ; and that the moiety of her real 
estate devised to the M. family was primarily liable to the debts (r). 


Lapse. — Where the testator has exempted personalty which lie lias 
bequeathed from its primary liability to debts, the exemption will 
not be extended for the benefit of next of kin who take the per- 
sonalty in consequence of a lapse. In lEanjig v. TFard {»?), Ardtii, 
M. E., puts this case. If an estate be given to A. and tlie personal 
estate to B. exempt from debts, that exemption is to be consitlered as 
intended only for the benefit of B., that he shall not pay those 
debts to which he would be liable if no such provision had been 
made; and is not a general exemption of the personal estate.** It 
follows, therefore, that on the death of B., the next of kin who took 
the personal estate would take it subject to the payment the 

debts{A* 

In Kilforcl v. Blaney (/) a testatrix devised her real estates in 


(a) And see Bateman Roden, 
1 Jo. & Lat. 356; Evans v. E., 17 Si, 
102; Ealford v. Blaney, 31 0, D. 56 ; 
Be Needham, 54 L. J. Oh. 75 ; Trott 
V, Biiclianan, snpxa, p. 13. 

(i^) 10 Eq. 545. 

(c) See also Bootle w Blundell, 


IMer. 193. 

{d) 0 Y. at p. 675. 

(p) Hale V, Cox, 3 Bro. (di, .‘122 ; 
Noel r. Henley, 7 Price, 241; Dacre 
r, Patricksoii, 1 Dr. & Sni. 18*2 ; 
Coventry r. 0., 2 Dr. d: Sni. 470. 
(/)310. D. 56. 
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trust to pay funeral and testamentary expenses, debts, and legacies, 
and she directed the proceeds of sale of her leaseholds should be 
an auxiliary fund for such payments ; and all her personal estate 
she bequeathed to her trustees in trust for sale, the proceeds to be 
for certain charities. It was held there was a sufficient intention 
to exonei’ate, but part of the bequest to charities failing, and going 
to the Crown in default of next of kin, it was held the right to 
exoneration failed as to such bequest (a). But if the personalty 
exempted has not been bequeathed to any one, it is exempted for all 
purposes, and, therefore, for the benefit of the next of kin (h). 

No Bequest of Personalty. — Appointment of Executor. — No 
inference of an intention to exonerate the personalty arose from the 
appointment of an executor, who, there being no bequest of the 
personalty, was entitled to it by such nomination (c), although the 
debts and funeral expenses are thrown upon the land (d); or arises now 
though he is a trustee of it for the next of kin(e), upon the principle, 
that there is no specific disposition of the residuary personal estate. 
But it is clear that the executor may take the personal estate, either 
beneficially or as trustee for the next of kin, exonerated from the 
payment of debts and legacies, if another fund is provided for their 
payment, and the personalty has, by express words, been exempted (/). 


Charge of, or Trust to pay Legacies. — Where there is a simple gift of 
an annuity or legacy, followed by a charge thereof upon the real 
estate, the personal estate in such case is primarily liable, and the 
real estate is only charged in aid of the personal estate (p). So 
where there is a general charge of legacies upon land, or a devise in 
trust to pay legacies generally, the personal estate will be the primary 
fund for their payment (/f). But the will may show an intention to 
make legacies payable out of another fund (i). 


(a) Browne v. Grooiubridge,! Madd. 
490, not being followed. 

(h) Milnes r. Slater, 8 Y. 295 ; Fisher 
r.F., 2 Keen, 610 ; Dacre v. Patrickson, 
1 Dr. & Sm. 186 ; cf. Be Kirk, 21 C. D. 
431. 

(c) Prior to the Executors Act, 1830. 

(d) Gmj V. Minnethoiq)e, 3 V. 103. 

(e) M‘Cleland r. Shaw, 2 Sch. & L. 
538. 

(/) Milnes Slater, supra. 

(y) Paget r. Huish, 1 Hem. & M. 663,' 


and see AeTrenchard, (1905) 1 Ch. 82 ; 
Be Spencer Cooper, (1908) 1 Ch. 130. 

(/?.) Kirke i\ K., 4 Russ. 449; 
Roberts 17. R., 13 Si. 349; Ouseiey r. 
Anstruther, 10 B. 453 ; Be Ovey, 31 
G. D., p, US. 

(i) Boughton i\ B., 1 H. L. Gas. 
406 ; Whieldon r. Spode, 15 B. 537 ; 
Lance v. Aglionhy, 27 B. 65 ; Be 
Needham, 54 L. J, Ch. 75 ; Thyime 
r. St. Maiir, 55 L. T. 753. 

2 2 
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Trust to Pay Certain Legacies. — But where there is trust to sell 
mi particular sums out of the proceeds of real estate, as if A. 
devise real estate to B. U2)on trust to sell and to pa}^ 1000?. to C., 
such sum is considered as part of the real estate, and the personal 
estate will not be liable to the payment, even upon a deficiency of 
the real estate (a). Nor will it even though there be a direction at 
the end of the will, that the personal estate should be applied in 
payment of legacies in exoneration of the real estate {h). 

And should the testator sell the estate out of which a sum is to be 
paid, the legacy will be adeemed (c). Where, however, the legacy 
appears to be a demonstrative legacy, there the fund pointed out for 
its payment, whether real or personal, is primarily liable, but upon 
its failure the demonstrative legacy will be payable out of the general 
assets (d). 


Trust to Pay Certain Debts. — But it appears that a devise of real 
estate, upon trust to raise a certain sum for payment of debts (e), or 
to pay a particular debt to which the personal estate is already 
liable, will render the real estate the primary fund for the payment 
of such sums (/). But in Noel v. Henley (g), Richards^ C. B., 
observed, ‘‘ That he could not make any distinction between a 
direction that real estate should be chargeable with a particular 
debt of 20,000?., and a devise of real estate subject to all the 
testator’s debts; for the 20,000?. was only part of those debts.” 
See the remarks on this case in Jarman (1893) p. 1486. And it 
would seem from some cases that the charge of a debt on real 
estate, not being already a charge thereon, will not affect the primary 
liability of the personal estate (/O? unless where the testator has 


(a) Hancox v, xibbey, 11 Y. 179; 
Gittins r. Steele, 1 Sw. 21; Dickin i?. 
Edwards, 4 Ha. 273 ; Bateman v. 
Roden, 7 Ir. Eq. E. 240; but see 
Jones Bruce, 11 Si. 221 ; Evans v. E., 
17 Si. 102. 

(5) Spurway v, Glynn, 4 Y. 483. 

(c) Newbold v. Eoadnight, 1 Euss. 
& M. 677. 

(d) Mann v. Copland, 2 Madd. 232 ; 
Eowler v> Willoughby, 2 S. & S. 3o4 ; 
WiLlox V, Rhodes, 2 Euss. 452 ; Side- 
botham r. Watson, 11 Ha. 170; Col- 
vile V, Middleton, 3 B. 570; Eream 
V. Dowling, 20 B. 624 ; 4 Eq. 145 (n.) ; 


Y^illiams v, Hughes, 24 B. 474 ; Paget 
V. Huish, 1 Hem. & M, 663 ; Coard r. 
Holderness, 22 B. 391 ; Gordon v. Dujff, 
28 B.'olO,; and note to Ashburner v. 
Macguire, post. 

■(e) Clutterbuck r. C., 1 My. & Iv. 15. 
(/) Hancox r. Abbey, 11 Y. 179; 
Welby V. Eockclifie, 1 Euss. & M. 571 ; 
Evans i\ Oockeram, 1 Coll. Cb. E. 42 S ; 
Bateman v. Eoden, 1 Jo. & Lat. 356 ; 
Coote V. 0., 3 Jo. & Lat. 175, 

{(j) 7 Price, 241; Dan. 211. 

{h) Quennell v. Turner, 13 B. 240 ; 
Bickbam r. Cruttwell, 3 My. & C. 763 ; 
cf. Be Banks, supra. 
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likewise imposed the pajment of the debt as a personal obligation on 
the devisee (a). 


Charge of Debts ou Specific Fund.— Where a specific personal fund 
is subjected to charges which otherwise would fall upon the general 
personal estate, as debts, legacies, funeral and testamentaiy expenses, 
such specific fund will not be the auxiliary fund for their pa}^- 
ment as in the case of land, see supra, but the primary fund (?)). 
If, however, . the residue is undisposed of it will be primarily 
liable (c). 

Although the payment of debts is thrown by a testator upon a 
particular fund, and lie devises or bequeaths other property 
discharged from such debts, if the particular fund should prove 
insufficient for payment of debts, the other property will be 
' applicable for that purpose in the usual order. In Brooke v. 
Warxoick {d) the testator devised an estate which he had mortgaged, 
and bequeathed specific personal property, and his residuary personal 
estate, to different persons, freed and discharged from his debts, &c., 
and he devised other real estate to trustees, upon trust to sell and 
pay his debts. The estate devised for payment of debts was insuffi- 
cient for that purpose. It was held by Cottenham, C. (e), that the 
residue was primarily liable, and that the devisees of the mortgaged 
estates were entitled to exoneration thereout. The only way,” 
said his Lordship, ‘^in which this case was attempted to be argued 
was this ; that the gift of the residue was a specific gift. This is 
founded on the supposition that the testator has disposed of it as a 
particular fund. There may be many cases where residuary clauses 
must be considered, not as general dispositions of the residue, but 
as dispositions of the residue of a particular fund ; and such gifts 
W'Ould be equally specific with gifts of other parts of the fund. In 
an ordinary gift of the residue, part to A. and part to B., and the 
residue to C., C. is as much a specific legatee as either of the former 
legatees- A. or B. But this is a general gift of the residuary estate. 


(а) Welbyt>. Eockclifie, 1 Euss. & M. 
571 ; Clntterhuck v. C., 1 My. & Iv. 
15. 

(б) Choate n. Yeates, 1 J. & W. 102 ; 
Phillips V. Eastwood, 1 L. & Gr. t. 
Sugden, -294 ; Evans v. E., 17 Si. 102; 
Webb V. De Beauvoisin, 31 B. 573; 
Coventry V. 0., 2 Dr. & Sm, 470; 
Bootle ^lundeil, 1 Mer. 193; Be 


Butler, (1894) 3 Ch. 250. 

(c) Hewett v. Snare, 1 De D. & Sm. 
333; Holford v. Wood, 4 Y. 76 ; 
Newbegin v. Bell, 23 B. 386 ; Corbett 
V. C,, 8 Ir. E. Eq. 407 ; Be Hastings, 
55 L. J. Ch. 278. 

(c?) (1849) 1 H. & Tw. 142 ; affirming 
2 De G. & Sm. 425. 

(e) I H. &Tw. atp. 148. 
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Wliat, then, is a residuary estate? That which remains after pay- 
ment of the debts. Tlie testator gives it discharged from his debts ; 
but he cannot do that, unless he provides for the payment of them 
by other means. Therefore, if he has expressed an intention of 
doing what he is incapable of effecting, it must fail.” 

Trust affecting Legatee. — In re Madcloch {a) a testatrix devised her 
real estate and the residue of her personalty to X, and by a 
memorandum not attested as a will imposed a binding trust upon 
X as to a specified portion of her residuaiy personal estate in favour 
of certain persons, it was held by the Court of Appeal that for the 
purposes of administration the specified portion of tlie residue must 
be treated as specifically bequeathed, and that after exhaustion of 
the balance of the residue the debts must he borne rateahly by the 
real estate and the specified portion (a). 


3Exo aeration in respect of Mortgaged Estates in cases not within the 
Real Estate Charges Acts. 

The law previous to these Acts is fully stated in Jarman (1893), 
pp. 1442, ct seq., and in the editions of this work pifior to the last. 
The following is a short statement of it : where the secure debt 
was tlie debt of the deceased himself {h) the principle of the primary 
lixability of the personal estate was fully applied, and was not 
excluded either by a devise of the mortgaged land subject to the 
mortgage (c) or by a devise of land upon trust to sell and pay 
mortgages {d). The same principles were applied in tlie case of a 
vendor’s lien (c). 

But in the following cases the mortgaged estate was lield primarily 
liable : 

(1) Where the mortgaged debt was not the personal debt of the 
devisor or ancestor, and had not been adopted b}" 
him (/). 


(a) (1902) 2 Oh. 220. 

(h) Davies i\ Bush. 4 Bli. (X. S.) 305 ; 
Bartholomew n May, 1 Atk. 487 ; 
Pockley v. P., 1 Yern. 37 ; Belvedere 
V. Eochfort, 5 Bro. P. G. 299. For the 
previous law as to the exoneration of 
mortgaged estates, see Jarman (1893), 
p. 1442; Seton (1901), p. 1537; and 
the 1886 edition of this work, p. 754. 

(c) Serle V. St. Eloy, 2 P. W. 386 ; 


Bootle V, Blundell, 1 Mer. 193 ; 
Goodwin r. Lee, 1 Iv. & J. 377 ; 1 
Jur. (N. S.) 948. 

[d) Wythe v. Ilenniker, 2 My. & Iv. 
635 ; but see Webb r. Jones, supra, 
p. 17. 

(e) Yonge v. Purse, 20 B. 380. 

(/) Scott V. Beecher, 5 Madd. 96 

Swainson lu S., 6 De G. M. & G. 648, 
and the principal case, p. 1. 
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(2) Where there had been no benefit from the charge to the 

personalty of the person creating it (a), 

(3) Or where there had been a benefit to the personal estate but 

the inference from the circumstances was that the land 
was to be primarily liable (h). 

4. The Exoneration of Mortgaged Estates under the Eeal Estate 
Charges Acts, 1854, 1867, and 1877. 

By these statutes the order of liabilit}' as between real and lease- 
hold property, subject to mortgages, charges, or vendor's lien on 
the one hand, and the general personal estate upon the other has 
been reversed. Property within the Acts which is subject to mort'' 
gage, charge, or vendor’s lien is made primarily liable for the debt 
thereby secured, and nothing short of the expression of an intent to 
exclude the operation of the Acts will render the personalty primarily 
liable to discharge the debt so secured (c). The Acts do not how- 
ever, apply to personalty other than leaseholds, and accordingly a 
specific legatee is entitled to have his legacy redeemed at the 
expense of the personalty from charges created by the testator (d). 


17 & 18 Viet. e. 113. (Locke King’s Act. llth August, 1854.) 

S. 1. “ When any person shall after the 31st of December, 1854, 
die seised of or entitled to any estate, or interest in any land or other 
hereditaments which shall at the time of his death be charged with 
the payment of any sum or sums of money by way of mortgage, and 
such person shall not, by his will, deed, or other document, have 
signified any contrary or other intention^ the heir or devisee to wdiom 
such land or hereditaments shall descend or be devised, shall not 
be entitled to have the mortgage debt discharged or satisfied out of 
the personal estate, or any other real estate of such person, but the 
land or hereditaments so charged shall, as between the different 
persons claiming through or under the deceased person, be primarily 
liable to the payment of all mortgage debts with which the same 
shall be charged, every part thereof, according to its value, bearing 
a proportionate part of the mortgage debts charged on the whole 
thereof : Provided always that nothing herein contained shall affect 


(a) Coventry v. 0., 2 Dr. & Sm. 470 ; 
Lanoy v, Athol, 2 Atk. 444 ; Loose- 
more r. Knapman, Kay, 123. 

(h) Jenkiiison v. Harcourt, Kay, 688; 
Yandeleur v, Y., 3 CL & Tin. 82 ; Bar- 
ham i’. Clarendon, 10 Ha. 126 ; but 


see Eedington -y. E., 1 Ball & B. 131. 

(c) Fraser, (1904) 1 Oh. 726 0. A. 

(d) Bothamley ik Sherson, 20 Eq. 
304 ; Be Bourne, (1893) 1 Ch. at 
p. 191 ; and see Re Butler, (1894) 3 Ch. 
at p. 258, 
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or diminish any right of the mortgagee on such lands or lieredita-- 
ments to obtain full payment or satisfaction of his mortgage debt 
either out of the personal estate of the person so dying as aforesaid, 
or othenvise: provided also, that nothing herein contained shall 
affect the rights of any person claiming under or by virtue of any 
will, deed, or document already made or to be made before the first 
day of Jannar}^ one thousand eight hundred and fifty-five.” 

S. 2. This Act shall not extend to Scotland.” ■ 


^^Any Estate or Interest in Lands,” &c. — This Act only eoinpre- 
hends any estate or interest in any land or other hereditaments ; 
the law, therefore, under that Act, remained unaltered as to tlie 
primary liability of the general personal estate, to satisfy cliarges on 
property not coining within those terms. Copyholds as well as 
freeholds are within the Act (a), but leaseholds for years are, by the , 
language of the Act, which speaks of the heir or devisee to wliorii 
such lands or hereditaments shall descend or be devised f excluded 
from its operation (5). But, by 40 & 41 Viet. c. 34, p. 80, infra, tlie 
Act is extended to lands and liereditaments of all tenures. Land 
devised upon trusts for conversion, and taken in its converted state, is 
(semhle) not an interest in lands within the meaning of the Act ; and 
a person to whom the p)'^'Oceeds of land have been bequeathed by a 
testator who had mortgaged it, can demand tlie payment of the 
mortgage out of the general personal estate (c). The Acts do not 
apply to charges on real estate abroad (d). 


■ ''Charged by way of Mortgage.”— The meaning of mortgage is 
extended by 40 & 41 Viet. c. 34, infra, p. 80. This Act only a^iplies 
where there is a defined and specified charge on a specified estate (e). 
It applies to an equitable mortgage of freeholds, by deposit of deeds 
with a memorandum (/), or without a memorandum (g) ; and though 
the memorandum stated that the deposit was made " as a collateral 
security” for money lent on a promissory note (Jif A vendor’s lien 
for unpaid purchase-money, however, is not within this Act (?*). 


(a) Piper P., 1 John, & H. 91. 

(?;) Solomon v. S., 12 W. E. 540; 
Grail V. Fenwick, 43 L. .T. Oh. 178; 
Jte Wormsley’s Estate, 4 0. D. 665. 

(c) Lewis V. L., 13 Eq, 225 ; but see 
In Pie Bennett, (1899) 1 Ch. 316. 

{d) Pie Ckantrell, (1907) W. N. 213. 
(e) Hepworth v. Hill, 30 B. 476. 

(/) Pembroke 'i;. Friend, 1 dobn. & 


H. 132. 

{(j) Davis V, D., 24 W. E. ,962 ; 
W. K (76) 242. 

{h) Ooleby r. C., 2 Eq. 803. 

(•/) Hood V. H., 26 L. J. (N. S.) (Ti. 
616; Barnwell r. Iremonger, I Dr. & 
Sm. 255. But see tlie amending Act, 
infra, p. 30. 
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Heir or Devisee. — A person exercising an option of purcliase 
given him by the will is not a devisee within the Act (a). 

Or any other real estate of such person.” — This means “ other real 
estate not descended or devised to such heir or devisee ” (h), 

^^As between the different persons.” &c. — The Act operates only 
between «the persons taking through the deceased debtor his real 
and personal estate (c). The Act accordingly w^as held not to apply 
where a partner had created a charge on his separate real estate to 
secure a partnership debt and at the time of his death the partner- 
ship assets were sufficient to answer all the debts of the partner- 
ship (d). Where, how^ever, the Crown takes the personal estate in 
default of next of kin, the Crown takes the estate free from tlie 
mortgage debts (c). 


Be charged every part according to its value/’ &c. — This provision, 
with the other provisions of the Act, is subject to a contrary inten- 
tion appearing by the will or other document of the person creating 
the charge. Subject to this, if freeholds mortgaged together to 
secure one sum, on the mortgagor’s death, went to different devisees, 
in the absence of any intention to the contrary on his part, the 
devisees would have to contribute rateably to pay the mortgage debt. 
So if freeholds, leaseholds, or other personal estate, such as policies 
of assurance, 'were mortgaged together, on the death of the mortgagor 
intestate, in the absence of any contrary intention, the heir-at-law, 
as to the freehold and administrator, as to leaseholds must, under 
the Act, bear the burthen rateably (/). 

Where, moreover, there is a further security given at a subsequent 
time, for the original and an additional debt, without anything more, 
such further security will not be considered as secondary as between 
different persons claiming the twm properties from the mortgagor, 
and they will all contribute rateably towards payment of the amount 
due (g). The mortgagor, how^ever, may not only by express terms, 


{a) Ik Wilson, (1908) 1 Ch. 839, 
following Given v. Massey, (1892) 31 
L. E. Ir. 126. 

{b) Ik Newmarcli, 9 0. D. 17. 

(c) Anthony v. A., (1893) 3 Ch. 
501. 

{d) /i’eEitson, (1899) 1 Ch. 128. 

(e) Dacre r. Patrickson, 1 Dr, & 
Sin. 186; cf. Ivilford v. Blaney, 31 
G. D. 56. 


(/) Evans v, Wyatt, 31 B. 217 ; Tre- 
strail V. Mason, 7 C. D. 455 ; New- 
marcli, supra ; Leonino v. L., 10 0. D. 
460. 

(g) Leonino r. L., supra; doubting 
Lipscomb r. L., 7 Eq. 501 ; De Eoch- 
fort r. Dawes, 12 Eq. 540; Athill r. 
A., 16 0. D. 211; Be Pimm 91 L. T. 
190, reported on other points, (1904) 
2 Ch. 350. 
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but also by implication in tlie mortgage deedj or by the will, declare 
liis intention as between the two estates how the debt is to be 
primarily borne (a). The mere statement, how^ever, in a second 
mortgage of other property, that it is a collateral security/’ 
is not sufficient to show that it was intended that property 
eompiused in a former mortgage should be primarily liable (j/b 
although where that word w^as used, it was held, as the result 
of the icliole transaction ^ that one property was not to be called 
upon to provide for of part of the debt until the other 

was exhausted (c). It is now established that where property is 
subject to a mortgage, and part is devised to specific, and part 
to residuary devisees (both devises being now considered speeific), 
each part of the estates must contribute rateahly (d). 

A party seeking contrihiition must show not only tliat tliere is ti 
charge on both properties, but also that they are equally liable inter" 
se {e). Where there is a clear aggregate devise of different properties, 
some incumbered, and others not incumbered to one devisee, he is 
not entitled in the event of the incumbered properties being 
insufficient to satisfy the incumbrances thereon, to require that the 
unincumbered properties shall be exonerated at the expense of the 
personal estate (/). 

Under Locke King’s Act, unless by the signification of a contrary 
intention the primary liability of the land in mortgage to bear the 
mortgage debt be thrown upon other real or personal property of the 
party dying seised of or entitled to such land, the devisee or heir-at- 
law cannot claim a right to have land in mortgage exonerated by the 
application for that purpose of any of the real or personal estate of 
the testator or ancestor. As far as they are concerned, the land in 
mortgage must solely bear its burden. But where a coiitniry 
intention has been shown under the Act, by the substitution of 
another fund for the exoneration of the property in mortgage, it has 
been held by the greater weight of authority that if tlie fund be 


(a) Leonino i». L., supra ; De Boch- 
fort V. Dawes, supi'a ; Stringer v. 
Harper, 26 B. 33. 

(h) Athill V. A., supra; Early r. E., 
16 C. D. 214 (n.); Leonino i\ L., 
supra. 

(c) Bute V, Cunyngbanie, 2 Russ. 
275. 

(d) Hensman v. Fryer, L. R, 3 Ch, 


420; Ctibbiiis r. Eydeii, 7 Eq. 371; 
Laiicefielcl v. Iggulden, L. R.. 10 Ch. 
136 ; Sackviile v, Smyth, 17 Eq. 153, 
dissenting from Browiison r. Lawrance, 
6 Eq. 1 ; Be Smith, Ilannington i\ True, 
33 C. D. 195. 

{e) Be Bunloj), 21 C. B. 583. 

(/) Be Lord Kensington, . (1902) 1 
Ch. 203. 
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insufficient to pay off tlie mortgage, the deficiency must be borne by * 
the mortgaged estate (a) ; effect is to be given to the contrary 
intention as shown by the will and no further (b). 

‘‘A Contrary or Other Intention.” — See as to persons dying after 
1867 or 31st December, 1877, note to 30 & 31 Viet, c. 69, and 40 & 
41 Viet. c. 34, infra. Judges, as might be expected, have differed 
much as to the meaning and application of these words (c). 

The intention is to be gathered from the will of the testator, or 
some document executed by or binding upon him, and, semhle, a will 
executed before the mortgage would suffice {d)» 

It was decided tliat a mere direction by the testator that the 
debts shall be paid as soon as may be ” (c), even although the real 
estate in mortgage be devised in strict settlement (/), or that debts 
should be paid ^^out of his estate ”(g), or b}^ his executors out of 
his estate ”(/0, the source from which the payment is to be made 
not being mentioned, w^ould not show^ a ‘^contrary or other intention ” 
sufficient to exonerate the mortgaged estate from its primary 
liability under this Act, but see as to persons dying after 1867, note 
to 30 & 81 Viet. c. 69, infra. 

Where, however, the residue of the real and personal estate (i), 
or of the 'personal estate, ^vas bequeathed upon trust to pay (fc) or . 
subject to the payment of debts (Z), without express reference to 
mortgage debts, these words have been held sufficient to show a 
contrary intention within the meaning of the Act (???). In Maxtvell 
v. ill. (/i), it was held that a Scotch heritable bond, given by a 

(«) Eodhouse v. Mold, 35 L. J. Ch. 

67 ; Gall v. Fenwick, 43 L. J. Ch. 178 ; 
but cf. Smith v. Moreton, contra, 37 
L. J. Ch. 6; x4.11en t’. A., 30 B. 403; 

Greated r. G., 26 B. 621. 

(5) Be Birch, (1909), 1 Ch. 787. 

fc) See observations of Westhuri/, 0,, 
in Rolf e t’. Perry, 11 W. R. 674; see 
also Woolstencroft v. W., 2 Be G.F. & 

J. 347 ; Eno v. Tatham, 3 De G. J. & 

S. 443 ; Hellish v. Yallins, 2 John. & 

H. 194. 

{il) Be Campbell, (1893), 2 Ch. p. 214. 

(e) Pembroke r. Friend, 1 John. & 

H. 132. 

(/) Coote r. Lowndes, 10 Eq. 376. 

(^) Brownson v, Lawrance, 6 Eq. 1. 


(//.) Woolstencroft W., supra. 

{() Allen r. A., 30 B. 395 ; Greated 
V. G., 26 B. 621 ; Stoner. Parker, 1 Dr. 
& Sni. 212 ; Newman r. Wilson, 31 B. 
33; Be Nevill, 59 L. J. Ch. 511; and 
see Thompson v. Bell, (1903) 1 Ir. 489. 
{Jc) Moore i’. M., 1 De G. J. & S. 602. 
(?) Eno r, Tatham, supra; Meilish 
V. Yallins, supra, 

(m) Also Smith r. S., 3 Gif. 263; and 
see Smith, (1899) 1 Ch.365, in which 
Smith i’. S., 10 Ir. Ch. R. 461 was 
not followed ; Buckley r. B. , 19 L. R. 
Ir. 544 ; Porcher v. Wilson, 14 W. R. 
lOU ; Greated v. G, supra ; Be Bull, 
49 L. T. 592. 

(??) L. R. 4 II. L. 506, 
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domiciled Englisliman, was payable in exoneration of tbe estate 
upon which the bond was charged out of his residuary personal 
estate, bequeathed for payment of his '^just debts.'’ 

“Provided also,” &c. — With regard to the operation of this last 
proviso, an heir taking ly descent after the passing of the Act will 
not come within such proviso, and consequently was held not 
entitled to exoneration, although the mortgage deed by which the 
equity of redemption was reserved to his ancestor and Iiis lieirs was 
executed (u-), or the will by whicli the j^ersonalty is beqneatlied was 
made (b) before the 1st of January, 1855. Again, an heir-at-law, or 
customary heir of a testator, taking by descent an estate wliich has 
been the subject of a lapsed devise, in a will made before the 1st 
day of January, 1855, was held not to come wdtliin the proviso (c). 
A will executed before 1855 was held “ a will already made ” within 
the proviso, though republished after January 1st, 1855 {d), 

30 & 31 Viet. c. 69. (S5th July, 1867.) 

S. 1. In the construction of the will of any person who may die 
after the 31st day of December, 1867, a general direction that tlie 
debts, or that all the debts of the testator, shall be paid out of his 
personal estate, shall not be deemed to be a declaration of an inten- 
tion contrary to or other than the rule established by the said Act 
(17 & 18 Viet, c, 113), unless such contrary or other intention shall 
be further declared by w^ords expressly or hy necessary implkation 
referring to all or some of the testator's debts or debt charged hy way 
of mortgage on any part of his real estate.” 

With regard to this Act, it has been observed that as it was a 
construing and explaining Act, it did not profess to amend the 
former Act, but to set aside the interpretation that had been put 
upon it — it was, in fact, a polite way of overruling the decisions of 
the Court of Chancery : per Jessel, M. R. (e). 

“Coatrary latention.” (See supra, p. 27-)— If a testator now 
wishes to give a direction which shall be deemed under tills Act, 
30 & 31 Viet. c. 69, a declaration of an intention contrary to the 

(a) Piper P., 1 John. & II., 91. (d) Eolfe v. Perry, supra. 

(i) Power v. P., 8 Ir. Ch. Eep. 840. (e) Be Newmarch, 9 0. D. 17; and 

(c) Nelson v. Page, 7 Eq. 25. see Be Eraser, (1904) 1 Ch. 726. 


PRIMARY LIABILITY OF PERSONAL ESTATE. 


29 


Ancaster v. Mayer. 

rule laid down in Locke King’s Act, it must be a direction applying 
to liis mortgage debts in such terms as unmistakably refer to or 
describe them (a). 

Act not excliLcled, — In the following cases, therefore, the Act will 
not be excluded. Where there is a mere direction to executors to 
pay all just debts (a), or to pay all my just debts out of my personal 
estate in exoneration of my real estate (6). Where a testator, after 
specifically devising certain real estates to his wife during widowhood, 
gave the residue of his real and personal estate to trustees upon trust 
to convert and pay thereout his debts, inchuUng the debts due on 
mortgage of the pro2yertg, given to his wife, it was held by the C. A. 
that the will did not indicate any such contrary intention as to 
exclude the mortgages on the residuary real estate from the operation 
of Locke King’s Act, and that they must be paid out of the proceeds 
of the mortgaged estate ; ‘‘ The reasonable view of the testator’s 
intention,” said JameSy L. J., is that he considered the mortgages 
on the estates which were to be immediately sold would be paid out 
of the proceeds of the sale of those estates, and that the net proceeds 
only would go into the mixed fund out of which the estates that were 
not to be sold at once would be exonerated. The will does not show 
any intention to exclude the operation of the Act as to the mortgage 
debts, with reference to which nothing is sakV’ (c)* Where the whole 
of the testator’s real estate was in mortgage and there was a charge 
of debts on part of the real estates devised in exoneration of the 
other real estate devised, ivithoiit specially referring to his mortgage 
debts, although the charge \vas expressed to be in aid of the personal 
estate, the Act was not excluded (d). So also where the personal 
estate. is bequeathed subject to debts, a specific devise of part of the 
mortgaged estate, while the rest is comprehended in a residuary 
devise, charged with debts in aid of the personal estate, will not 
exonerate the specifically deAUsed land («). . 

Act excluded, — F. directed his private debts to be paid out of the 
proceeds of certain policies, and bequeathed_ his residue subject to 
payment of his trade debts. After date of will F, deposited title 
deeds of real estate with his bankers, to secure overdrawn account 
Held he had made a particular specific provision which excluded the 

(a) Nelson v. Page, 7 Eq. 25. {d) Re Newmarch, 9 G. D. 17. 

\h) i?e Rossiter, 13 0. D. 355; Leo- . - («) Sackville v. Smyth, 17 Eq. 153; 
nino V, L., 10 0. B. 460. Buckley v, B., 19 L. E. Ir. 544 ; Lewis 

(c) Elliot v. Dearsley, 16 0. B. v. L., 13 Eq. 218; Re Smith, 33 C. I). 
322. 195. 
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Act (a). A direction to pay debts except mortgage debts if any 
on Blackacre ” out of residue, im|)lies that other mortgage debts are 
to be paid out of residue (6). 

S. 2. the construction of the said Act, and of this Act, the 

word ‘mortgage’ shall be deemed to extend to any lien for unpaid 
purchase -money upon any lands or hereditaments purchased by a 
testator y 

“ Mortgage.’’ (See note, “Mortgage or other,” Ac., infra.) — This 
section applies only to lands or hereditaments purchased b}" a, 
“ testator,” the heir-at-law of an intestate^ therefore was held under 
this Act to be entitled to have the lien for unpaid piirehase-money, 
upon an estate purchased by the intestate, discharged out of his 
Ijersonal estate (c) . 

40 41 Viet. c. 34. (2nd August, 1877.) 

S. 1. “ The Acts mentioned in the schedule hereto shall, as to 

any testator or intestate dying after the 81st of December, 1877, be 
held to extend to any testator or intestate dying seised or possessed 
of or entitled to any land other hereditaments of icliatever tenure 
which shall at the time of his death be charged with the payment of 
any sum or sums of money by way of mortgage, or any other equit- 
able charge, including any lieii for unpaid purchase-money, and the 
devisee or legatee or heir shall not be entitled to have such sum or 
sums discharged or satisfied out of any other estate of the testator 
or intestate, unless (in case of a testator) he shall, within the meaning 
of the said Acts, have signified a contrary intention ; and such con- 
trary intention shall not be deemed to be signified by a charge of, or 
direction for payment of debts upon or out of residuary real and 
personal estate or residuary real estate.” 

“In the Schedule.”— The Acts in the schedule are 17 A 18 Yict. 
c. 113 and 30 & 31 Viet. c. 69. 

“Land or Other Hereditaments.”— By virtue of this section 17 
& 18 Viet. c. 113, is extended to leaseholds (d). 

(a) Ite Fleck, 37 0. D. 617 ; Be (6) Yalpy, (1906) I Ok 531. 
Nevill, 59 L. J. Oh. 511; Be Camp- (c) Harding r. H., 13 Ir. E. Eq. 
bell, (1893) 2 Gh. 206; Thompson r. 493; see 40 & 41 Yict. c. 34, infra. 
Ben, (1903) Hr. E. 489. (d) Be Kershaw, 37 C. D. 674. 
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Mortgage or other, &c., “including,” &c. — The charge created by 
s. 9, sub-sec. 1 of the Finance Act, 1894, is an equitable charge 
within the Act (a). Land delivered in execution under an elegit is 
included in them (5). This Act applies the rule as to vendor’s lien 
to the administration of the estate of an intestate, but, observed 
Kayy J., jn Re Cockcroft (c), it seems to limit the exception of the 
expression of a contrary intention to the case of a testator, the 
draftsman aj)parently forgetting that it might be by deed or other 
document as well as b}^ will. 

Legatee. — The next of kin are not named, but the burden imposed 
on the legatee is imposed upon them {cl). 


5. Order of Application of Assets (1) Generally: (2) Where Mortgaged 
Estate is Exonerated. 

Generally. — The order in which assets of a deceased person are 
applied in payment of debts is as follows : — 

(1) The general personal estate, or residuary personalty, not 

specifically bequeathed or exonerated {e). 

(2) Real estate devised in trust for payment of debts (/). 

(3) Real estate descended (^), whether possessed by the testator at 

the date of his will or acquired after (/^). 

(4) Real or personal property charged with payment of debts and 

devised, or specifically bequeathed subject to such charge, 
rateably inter se (i). Where part of the property charged 
lapses, the lapsed share contributes rateably (fc), and is not 
liable until after descended estate. 

(5) General pecuniary legacies pro rata and demonstrative legacies 

in so far as there is a deficiency in the designated fund (1). 


(a.) i?e Bowerman, (1908) 2 Ch. 340., 
(h) Re Anthony, (1892) 1 Oh. 450. 

(c) 24 C. D. 94; Kidd, (1894) 3 
Ch. 558. 

(d) Re Fraser, (1904) 1 Ch. 726. 

(e) See the principal case, and cf. 
Be Bate; Sellon v. Watts, infra; Re 
Ovey, 8 A. 0. 812; 31 0. D. 113; 
Trott Buchanan, supra, p. 13. 

(/) Harmood v. Oglaiidei’,8 V. 124 ; 
Phillips r. Parry, 22 B. 279. 

{g) Harmood v. Oglander, supra. 

(/if ) Milnes v. Slater, 8 V. 304. 


(?’) Wride v. Clarke, 2 Bro. Ch. 261 ; 
Harmood v. Oglander ; Be Salt, supra ; 
and see Re Butler, (1894) 3 Ch. 250. 

(k) Wood V. Ordish, 3 Sm, & G. 125. 
(?) Tomkins v, Colthurst, 1 C. P. 
626 ; Farquharson v. Fzoyer, 3 G. D, 
109; Sellon v. Watts, 20 B. 519 ; Seton 
(1901), p. 1673; Re Stokes, 67 L. T. 
223; Ife Salt, (1895) 2 Ch. 203; Be 
Poberts, (1902) 2 Oh. 834; Be Kemp- 
ster, (1906) 1 Ch. 446 ; Re Bate, 43 
Ch. D. 600 mnst he considered over- 
ruled. 
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(6) Specific and residuary devises, and specific bequests, not 

charged with debts, rateably inter se{a). But when a 
specific bequest is made which lias been charged with a 
debt in the lifetime of the testator, then, although the real 
estate is charged with the payment of debts, the property 
so specifically bequeathed must first be applied iii^payment 
of the particular debt charged upon it (?;). 

(7) Real and personal estate appointed by will under a general 

power of appointment (c). Where, however, a power of 
appointment is exercised by a general bequest the pro- 
perty subject to the power passes as forming a part of the 
bequest, and not as on an express exercise of the power, and 
is therefore not necessarily postponed to other assets of 
the testator (cl ) . 

(8) Widows’ paraphernalia, if now capable of existing (c). 


Where a Mortgaged Estate is entitled to be Exonerated from the Debt. 

Where a devisee of a mortgaged estate is entitled to have the 
estate exonerated from the mortgage debt, the assets of the testator 
will be applicable for the payment of such debt in tlie following order: 

1st. The general personal estate not specifically bequeathed or 
exonerated (/). 

2nd. Lands expressly devised for payment of debts ((/). 

3rd. Lands descended to the heir (A), whether acquired before or 
after the date of the will(i). As to a lapsed share (k). 

4th. Lands devised charged with debts (Z). And in this case all 
the devisees, including the devisee of the mortgaged estate, if so 


(a) Manning i?. Spooner, 3 V. 117; 
liensman v. Fryer, L. B. 3 Oh. 420 ; 
Lancefield v,. IggifLden, L. E. 10 Oh. 
136'; Be Maddock, (1902) 2 Oh. 220. 

(b) Be Butler, (1894) 3 Ch. 250; and 
cf. O’Neal v. Mead, 1 P. W. 693; 
Halliwell v. Tanner, 1 Buss. cS: M. 633. 

■(c) Jenney V. Andrews, 6 Madd. 264 ; 
Fleming v. Buchanao, 3 De Gr. M. & 
Gr. 976; Beyfus v. Lawley, (1903) 
A. C. 411. 

{d) Williams i?. W., (1900) 1 Ch. 
152. 

(e) Masson-Templier i\ De Fries 
(0. A.) 25 T. L. E. 784; and see note 


to Aldrich v. Cooper, infra. 

(/) Phillips V, P., 3 Bro. Cli. 723. 
{(j) Serle r. St. Eloy, 2 P. W. 386; 
Phillips y. Parry, 22 B.' 279; ‘Freeman 
V, Ellis, 1 Hem. & M. 758. 

{h) Galton V, Hancock, 2 xUk. 
424 and 430 ; Chaplin y. C., 3 P. W. 
368 ; Barnewall y, Cawdor, 3 Madd, 
453 ; Lomax v, L., 12 B. 285. 

(i) Millies V. Slater, 8 Y. 295 ; 7 
E. E. 48. 

{k) Fisher v. F., 2 Keen, 610; Wood 
V. Ordish, 1 Jiir, (N. S.) 584, 3 Sm. & G. 
125. 

(/) Davies i\ Topp, 2 Bro. Ch. 259. 
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charged, must contribute pi’o rata towards payment of the mortgaged 
debt (a). 

Where the property subject to the mortgage is devised in part to 
specific and in part to residuary devisees, each part of the estate 
must contribute rateably (Z)). 

But a .devisee is not entitled to have the estate exonerated as 
against sj^ecific devisees of real estate (c), amongst whom are in- 
cluded, notwithstanding 1 Viet. c. 26, s. 24, residuary devisees {d). 
Nor is he entitled to be exonerated as against specific legatees {e)] 
nor as against pecuniary legatees (/) ; — nor as against a widow’s 
paraphernalia {g ) ; and the s^iecific legatee of encumbered property 
cannot, where the general personal estate is insufficient, call upon 
other specific legatees or devisees to contribute, although there is a 
general charge of debt (/t). 

In Hamilton v. Worley Longhhoroughy C., observed: ‘‘The 
equity the Court affords to a person entitled to real estate by devise, 
to have the incumbrances upon it discharged as a debt out of the 
personal estate, can go no farther than this : — as between the heir 
or devisee of the estate and residuary legatee, it cannot interfere 
with the disposition of other parts, as specific or general legacies^ 
much less with the interests of creditors.” 

The heir, where an estate descends subject to a mortgage, is 
entitled to exoneration, in cases not within the Eeal Estate Charges 
Act, first out of the general personal estate ; and, lastly, out of real 
estate expressly devised for payment of debts (/c). 


Marshalling of Assets. — If the above-mentioned order has been 
disturbed by any creditor, equity will marshal the assets (Z). The 


(a) Carter v. Barnadiston, 1 P. "W. 
505 ,* Middleton v. M., 15 B. 450 ; 
Harper v. Munday, 7 De G. M. & Gr. 
369. 

(5) Gibbins v. Eyden, 7 Eq. 371 ; 
Sackville v. Smyth, 17 Eq. 153. 

(c) Gal ton v. Hancock, supra ; 

Emuss V. Smith, 2 De G. & Sm. 722. 

{d) Pearmain v, Twiss, 2 Gif. 130 ; 
Emuss v. Smith, supra; Clark v. C., 
4 Giff. 702 ; Rodhouse v. Mold, 35 L. J. 
Ch. 67 ; Hensman v, Eryer, L. B. 3 
Ch. 420 ; in which case Chelmsford, C., 
decided that a residuary devise was 
specific; and this decision was approved 

AV. & T.— VOL. It 


of by Cairns, C., in Lancefield v. 
Iggulden, L. E. 10 Ch. 136. 

(e) O’Neal v. Mead, 1 P. W. 693; 
Emuss V. Smith, 2 De G. & Sm. 722. 

(/) Lutkins v. Leigh, Cas. t. Talbot, 
53 ; Johnson v. Child, 4 Ha. 81 ; Be 
Smith, (1899) 1 Ch. 365. 

{g) Tipping v. T., 1 P. W. 730. 

{h) O’Neal v. Mead, supra; Halli- 
well V. Tanner, 1 Buss. & M. 633 ; Be 
Butler, (1894) 3 Ch. 250. 

(^) 2 Y. 65. 

(Z;) Hill V. London, 1 Atk, 621 ; 
Chester v» Powell, 7 Jur. 389. 

{1) See Aldrich v. Cooper, p. 35. 

3 
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right of the mortgagee to obtain full payment or satisfaction of his 
mortgage debts out of all the assets of the mortgagor, in case the 
mortgage estate should be insufficient, is not afiected by Locke 
King’s Act, and it is presumed, that after having resorted to tlie 
funds already indicated, he will be entitled to payment out of the 
assets of the testator in the ordinary course of administration. 

The election of the mortgagee to come upon the personalty for 
payment of the mortgage debt will not determine what fond sliall be 
ultimately charged with it ; for, under the ordinary rule of mar- 
shalling the simple contract creditors, the widow or legatees would 
have a right to stand in his place for so much of tlie real estate as 
he should take out of the personal. They will not, therefore, l^e 
prejudiced, nor will the devisee be benefited, by tlie election of tin- 
mortgagee to proceed, as he undoubtedly may, against the personal 
estate in the first instance (a). 

Under Hinde Palmer’s Act, 32 & 33 Yict. c. 46, a mortgagee, 
being (as he ordinarily is by reason of the covenant in the mortgage 
deed) a specialty ci’editor, is only entitled to be paid pari passu with 
simple contract creditors. 

And under the Supreme Court of Judicature Act, 1875, 38 & 39 
Viet, c, 77, s. 10, in the administration of the assets of any 
person who may die after the 1st of November, 1875, and whose 
estate may prove insufficient for the payment in full .of his debts 
and liabilities, and in the winding-up of companies, a mortgagee, if 
he proves for his whole debt, must give up his security, or, if his 
security be realised or valued, he can prove only for the balance (5). 

And under the Bankruptcy Act, 1883, 46 & 47 Viet. c. 52, s. 125, 
the estate of a person dying insolvent may be administered in bank- 
ruptcy upon the petition of a creditor of a deceased debtor whose 
debt would have been sufficient to support a bankruptcy petition 
against such debtor had he been alive (c) . 

(a)Porc}ierv.Wilson,14'W.E.1011; (b) See Aa-.p. Good, 14 C. D. 82 . 
Buckley v. B., 19 L. E. Ir. 544. Be (c) And see Judicature Act, 1875 , 
Smith, (1899) 1 Oh. 865. s. 10. 
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DURHAM ARMSTRONG. 

1S03. 8 V. 381 : 1 E. E. 86. 


Marshalling. 

Mortgagee of freehold and copyhold estates, also a specialty creditor, having 
exhausted the personal assets, simple contract creditors are entitled 
to stand in his place protanto against both the freehold and copyhold 
estates. 

Mortgage of freehold estate, with a covenant for better securing the 
payment, to procure admission and to surrender a copyhold estate, and 
in the meantime to stand seised in trust for the mortgagee. A 
primary mortgage of both estates ; and the freehold not first 
applicable. 

In these causes the usual decree was made for an account of what 
was due to the plaintiff Aldrich, a simple contract creditor of the 
intestate John Cooper, and all other the creditors ; and, in case the 
creditors by specialty should exhaust any part of the personal estate, 
it was declared, that the simjfie contract creditors were entitled to 
stand in their place, &c. 

The Master’s report stated, that the intestate died seised of freehold 
estates of inheritance, subject to a mortgage made by him, by inden- 
tures dated the 6th of October, 1791, for 1300L ; h}^ which indentures 
also, for better securing the payment, he covenanted with the mort- 
gagee to procure himself to be admitted to copyhold estates, and that 
he would surrender them to the mortgagee; and that until such 
surrender, he would stand seised of the premises in trust for the 
mortgagee. 

The intestate died in June, 1792, not having been admitted to the 
copyhold estates, leaving five sisters his coheiresses-at-law, who, in 
September, 1792, were admitted to the copyhold estates as coheiresses 
of the intestate, and immediately afterwards surrendered to the mort- 
gagee for securing what was due upon the mortgage and two bonds 
by the intestate to the mortgagee. The widow of the intestate took 

3 2 
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out administration, and paid out of the personal estate liyll. in part 
of the mortgage and bonds. The personal estate being exhausted, 
■when the cause came on for further directions, a question arose, 
whether' the creditors by simple contract were entitled to stand- in 
the place of the specialty creditors in resjrect of irhat they had 
clraivn from the personal estate, against the copyhold ah well as tlie 
freehold estates, 

Mr. Homilly, for the plaintiff*, said, that, if the question as against 
the copyhold estate could be considered open, tlie prinei|>le is, tliat 
where a ci’editor, who has two funds, cliooses to resort to the only 
fund upon which other creditors can go, they shall stand in his |daee 
for so much, against the fund to wliicli they otherwise eould not have 
access ; but lie admitted tins case could not be distiiigtiislied froin 
Robinson v. Tonge (a). 

Mr. Piggott, for the coheiresses, relied upon the eirciinisiance, tliat 
the only act as to the copyhold estate was the covenant for farther 
security to he admitted, and to surrender to the mortgagee, and in 
the meantime to stand seised in trust for him ; shewing the intention, 
that the freehold estate should be first applied, as the primary fiinti 
— the copyhold being only a subsidiary security. 

Lord Chancellor Eldon. — The words, for better securing tlie 
payment,” are not thrown in for the purpose of making the freeliolci 
estate applicable first ; but the common form of a mortgage of free- 
hold and copyhold estates is to make the freehold liable, with a 
covenant to surrender the copyhold, in order to save the fine. 

It is necessary to look into the case that has been cited. Freehold 
estates are not assets for simple contract debts (h) ; and I should 
have thought the same reasoning that governs that case, wmiild have 
applied to this. 


Dec. 7, 8, 1802. 

Mr. Romilly and Mr. Stratford for tlie plaintiffs, commented 
upon Robinson v. Tonge (c) ; wdiich they admitted could not be 

(a) Stated in Mr. Cox’s note, 1 P. W. 104 ; Carson, Eeal Property Statutes, 
680, edit. 5. p. 398. 

{h) But see now 3 & 4 Will. 4, c. ((^) See the judgment, p. 40. 
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distinguished from this case, and cited Lanoy v. Athol (a) ; Tipping 
V. T, (b) ; Liitkins v. Leigh (c) ; Forrester v. Leigh (cl). 

Mr. Piggott and Mr. Fonhlanqiie for the defendants, insisted upon 
liohinsou v. Tonge, 

Mr. liouiilly^ in reply ^ ^ ^ It is objected, that mar- 

shalling is merely a distribution of the different assets by such an 
arrangement as will satisfy all the creditors, and that copyhold estate 
is not assets. But that which is called marshalling, is merely that 
rule with respect to the two funds, stated by Lord Hardwiche in 
Lanoy v. Athol, and is called marshalling assets merely as being 
generally applied to a case of assets. But the doctrine is applied to 
other cases ; where the parties are living ; as the case, mentioned in 
*Lanoy v. Athol, of the two mortgages. So, where the Crown, by an 
extent, has taken a mortgaged estate, and deprived the mortgagee of 
his security, the Court of Exchequer has marshalled in his favour 
by letting him stand in the place of the Crown ui^on other funds not 
comprised in his mortgage. Another instance is the case of a 
surety, who is put in the place of the creditor against the other 
securities, though he has no charge against them. That is the 
common equity: Tynt v. T. (e), and Dering y. JVinchelseaif) ; in 
which each surety had given a distinct security. The same principle 
is applied in ail these cases ^ 


Loni) Chancellok Eldox. — I cannot yet find this case (g) among 
Lord Hardwiche' s notes. I feel it to be my duty to understand the 
principle of the case, before I confirm it ; or to decide against it 
upon a princi|)le stated from this place, so clear, that there can be 
no doubt upon it. I was surprised at the case, when it was stated. 
Su|)pose there was no freehold estate, but there was a copyhold 
estate ; which the owner had subjected to a mortgage ; and died. 
It is clear, the mortgagee, having two funds, might, if he pleased, 
resort to the copyhold estate. But would this Court compel him to 
resort to it ? If so, the Court marshals by the necessary conse- 
quence of its act. If the Court would not compel him, is it not 


(a) 2 Atk. 446. 

(5) 1 P. W. 729. 

(r) Gas. t. Talbot, 54. 
(t^) Arab. 171. 


(tf) 2 P. W. 542. 

(/) 1 Cox, 318. 

(fj) Bobiusou i\ Tonge, see p. 30, 
supra, n. (a). 
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clear that it is purely matter of his will, whether the simple contract 
creditors shall be jDaid, or not? That, at least, contradicts all the 
authorities, that if a party has two funds (not applying now to assets 
particularly), a person having an interest in one only has a right in 
equity to compel the former to resort to the other ; if that is 
necessary for the satisfaction of both. I never tinderstot>d, tliat if 
A. has two mortgages, and B. has one, the right of B. to throw A. 
upon the security, which B. cannot touch, depends upon tlie circum- 
stance whether it is a freehold or a copyhold mortgage. It does mh 
depend upon assets only : a species of marslialling being applied in 
other cases, though technically we do not apply that term exce|)t to 
assets. So, where in bankruptcy the Crown, by extent, laying liohl 
of all the propert}^ even against creditors, tlie Grown has been 
confined to such property as would leave the securities of incum- 
brancers effectual (a). So, in the case of tlie surety (I/), it is not 
by force of the contract ; but that equity, upon which it is con- 
sidered against conscience that the holder of the securities should 
use them to the prejudice of the surety; and therefore there is 
nothing hard in the act of the Court, placing the surety exactly in 
the situation of the creditor. So, a surety may have the benefit of 
a mortgage of a copyhold estate exactly as of freehold. It is very 
difficult to reconcile this with the principle of all those cases between 
living persons. 

So, also, ill a case which this Court calls a just distribution of 
the effects of a deceased person, a simple contract creditor has no 
manner of hold upon the freehold estate. How, then, is he allow-ec! 
ill this Court effectually to apply it for his satisfaction ? Not upon 
the ground that it is assets, either by wdll, or by contract inter 
vivos ; but upon the ground, that the sjiecialiy or mortgage creditor, 
having two funds, shall not, by his will, resort to that, by going to 
which he will disappoint as just a creditor, who cannot resort to any 
other. The principle in some degree is, that it shall not depend npon 
the ivill of one creditor to disappoint another. Then, what is the 
distinction as to the copyhold estate ? The question is, whether 
the debtor has not subjected the copyhold estate to the extent of 
the mortgage imposed upon it; whether he has not decided that his 

(a) And see Sagitaiy v. Hyde, 1 (h) See Bering c. Winchelsea, post. 

Yern. 455. Yol. II. 
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propert}", to that extent, shall be liable to some debt ? And the 
Court will extract this farther principle, that a creditor who can 
make it liable to that extent, shall not, by his will, defeat another ; the 
former having two funds, the latter only one. The principle is farther 
demonstrated by the cases of contracts by specialty that do not 
affect the* real estate ; as a bond, not mentioning heirs : there, 
according to Lord Hardwicke, there is no marshalling, as there are 
not two funds, and therefore no one is disappointed by the option of 
another; the act of the creditors will necessarily originating out of 
the security he has. liobinson v. Tonge, to a certain degree, relieves 
simple contract creditors. The estate is charged expressly with 
the payment of that debt : and therefore, if the freehold and copy- 
hold estates go to different heirs, that charge is the foundation for 
this Court’s applying the principle of contribution ; not because it is 
assets, but because it is charged, not being assets. The effect of 
that, as to simple contract creditors, is, that resort may be given 
to them upon the unexhausted part of the freehold estate, as 
the specialty creditors are, to a certain degree, thrown upon the 
copyhold. 

Dee. 10. 

Lord Chancellor Eldon. — I have looked into every book, and 
can find nothing material upon this point either in print or manu- 
script. No book notices that there was any such point in Eohinson 
V. Tonge ; but it is clear, from the Begistrar’s book, by the arrange- 
ment of the decree, that the point must have occurred. The 
specialty creditors insisted that they had a right to have the whole 
copyhold estate applied to the mortgage, in order to leave the 
freehold estate as assets for debts. Upon that case, if that decision 
had not been made, I should have thought they would have had 
that right. I cannot conceive the principle upon which that decision 
stands. Mr. Cox had it from a book, of IjOtA Redesdale's, a note- 
book of Sir Thomas Seivell, who, I have no doubt, took the note 
himself, and preserved it as a special case. No case, therefore, can 
be entitled to more respect. The difficulty is this ; — Suppose the 
personal estate to be 1500L and simple contract debts to that value, 
and a mortgage of that amount upon freehold and copyhold estates; 
the mortgagee, if he pleases, may call for payment out of the estate 
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pledged. It is clear, if no tliinl persons are concerned the 
Court would arrange between the two estates, if they went to 
different persons. In that case, if no third jjersons were concerned-^ 
and the estates were of equal value, that sura would be divided 
between them, and the simple contract creditors would receive the 
whole personal estate. If the mortgagee chose to exhaust «tlie whole 
personal estate, the consequence, if that doctrine is rigiit, is, tiiat 
the simple contract creditors would stand in his place against the 
freehold estate at least, for the proportion of the inortgagc that 
estate ought to bear. Why? That is not the act of the tosiator, 
nor of the law. There is no more a lien for tliem upon tlie frerhidil 
estate than upon the copyhold. But the Court has said, and tlie 
principle is repeated very distinctly in The Attoiiiep-Ucneral v. 
Tyndall (b), that if a creditor has two funds the interest of the 
debtor shall not be regarded, but the creditor having two fmitls, 
shall take to that which, paying him, will leave anotlier fund for 
another creditor. If that is so as to simple contract creditors, 
having no connection wdth the freehold estate, except that principle 
of equity, why is not the same principle to apply to copyhold estate ? 
Copyhold estate is not charged by law with debts ; neither is 
freehold estate charged by law wdth simple contract debts (c) : but 
this copyhold estate is expressly charged with a debt : and if free- 
hold estate is applied to simple contract debts, because charged 
with another debt, why is not copyhold estate ? 


April 26, 1803. 

Lord Chancelloe Eldon. — This instrument, as far as it respects 
the copyhold estate, is certainly an inaccurate security : for the mort- 
gagor, covenanting to procure himself to be admitted and to siiiTender, 
and in the meantime to stand seised to the use of the mortgagee, not 
being himself admitted, could not with propriety be said in the meaii- 
time to stand seised, as, after admission, in a sense, he might. The 
effect of the deed is an agreement in equity, pledging the copyhold 

(a) As to third parties being con^ (b) Aitib. Gi4. 
cerned, see Averall v. Wade, L. & Gr. (c) But see now 3 & 4 Will. 4, c. 104, 
t. Sugden, 252 ; Barnes v. Eacster ; rendering freeholds and copyholds 
1 Y. & C. C. C. 401 ; Tighe v Dolphin, liable to all debts. 

(1906) 1 Ir. B. 305. 
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estate for the payment of that sum together with the freehold estate ; 
and I state it in these terms, as I do not understand it to be an 
instrument of mortgage of the freehold estate, with no more than a 
covenant that, if the freehold estate should be deficient, the copyhold 
should be a security in aid ; but I look upon it as giving the mort- 
gagee a legal estate in the freehold and an equitable estate in the 
copyhold ; thereby giving him recourse to two funds for the payment 
of his debt. 

The question is, whether, for the sake, if it is necessary, of dis- 
charging the debts, and particularly the simple contract debts of the 
mortgagor, the Court will go farther than it appears to have done in 
a case which I found, I confess very much to my surprise, in Mr. 
Cox’s note. I never had heard of it before. I do not find, either in 
print or manuscript, that it has found its way to the notice of the 
public, except through the channel from which Mr. Cox derived his 
information. There is no other note of it. Yet there is no doubt 
of the authenticity of that note ; for Mr. Cox has, in this, as in all 
other cases (which makes his work of so much value in the library 
of a lawyer), examined the Eegistrar s book, which corresponds with 
the note. At the same time, no notice is taken of that case, or any 
other of that date, in Lord Hardivicke's notes. In fact, however, 
the records of the Court prove that there was such a case. I 
understand, by the note, that there being no fund but the freehold 
and copyhold estates, and the mortgage creditor having both those 
estates in his mortgage, it was desired that equity, in order to satisfy 
the siiecialty creditors, would require him to take his satisfaction out 
of the copyhold estate alone. The principle stated by the Court, in 
answer, that copyhold estates are not liable, either in law or equity, 
to the testator’s debts, farther than he subjected them thereto, is 
undeniably true. But the question is, how it is to be applied, when 
the testator has, by contract, subjected his copyhold estate to the 
wdiole of the debt; though at the same time subjecting an estate of 
another species also to the whole debt. I understand the opinion 
of the Court to have been, considering it a due a|>plication of the 
principle stated by Mr. Cox, that none of the rules subject any fund 
to a claim to which it was not before subject; but they only take 
care that the election of one claimant shall not prejudice the claims 
of others ; that there were a freehold and copyhold estate both liable 



42 


ADMINISTRATION. 




Aldrich v. Cooper. 

to tlie whole mortgage by the contract and act of the testator in his 
life ; that though the specialty.creditors could not be wholly paid^ 
unless the mortgage was throwm upon the copyliold estatej to the 
intent that the freehold might be open to the specialty creditors, 3'et 
the copyhold should only bear its proportion ; that is, that a value 
should be set upon each estate ; and if that distribution of the two 
funds left any specialty creditor unpaid, they must abide by the loss. 
It is quite clear this case is by no means a due application of that 
principle stated by Mr. Cox. Both the copyhold and the freehold 
estates icere before subject to the claim; and the converse of that 
proposition seems in some degree to follow from making tlie cd(‘etion 
of the mortgagee determine how far the s|)ecialty creditors sliall or 
shall not be p^id. 

I have had an opportunity of communicating with Lord Kedesdale 
upon this case, and have his Lordship’s authority to say, that he can 
reconcile it with no principle ; that it was as great a surprise upon 
him as it was upon me; and he considers it as a case staiiding 
altogether by itself, and not reconcilable to the principles which 
govern the Court in a great variety of other instances, I have also 
the full concurrence of Lord Redesdale's opinion, that he would not 
determine according to that authority. In the consideration of this 
subject, the word '^assets ” has been very frequently used. But when 
you come to look at the case of marshalling, though the term so 
frequently occurs, the operation is upon the pfrinciple, that the 
has a double fund. It is said copyhold estate is not assets. Clearly 
it is not assets for specialty debts, not even for the debts of tlie 
Crown.- But is freehold estate assets for simple contract debts? It 
is not, either in law nor equity (a). Upon what ground, then, does 
the Court say, in given cases, simple contract debts shall be paid out 
of the real estate? Not upon the ground of assets ; but upon this, 
that, not every creditor has a pledge of land, but a specialty creditor 
has a double fund to resort to. There may be a mortgage, for 
instance, where the instrument in none of its parts or obligations 
would affect the heir. Though he has a pledge of the land, it is 
not as assets, or as a specialty creditor. But if he has a bond or 
covenant in the deed, he is a specialty creditor, whose demand after 

(«) Both freehold and copyhold of all debts. See 3 & 4 Will. 4, c. 

estates are now assets for the payment 101. 
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the death of the mortgagor would affect the heir. In that case, 
then, the Court says, as that specialty creditor, by his specialty 
contract, can affect the land, he has two funds : the freehold and the 
i^ersonal estate : and he shall not by his election disappoint the 
natural and moral equity of the creditor by simple contract to be 
paid out* of the single fund, which his debt affects. The simple 
contract creditor, therefore, has no more in law any claim against 
the freehold estate than the specialty creditor in Robinson v. Tonge 
liad upon the copjdiold estate. But, in the former case, the Court 
has said, the caprice or election of a bond creditor shall not operate 
to the prejudice of the simple contract creditor; and how can a due 
application of that princiiffe be made, if it is not applied where the 
specialty creditor has a claim against the freehold estate, but not 
against copyhold estate as aii}^ creditor of any sort, but both estates 
being pledged and made a double fund by the act and deed and 
contract of the mortgagor ? 

Suppose another case : two estates mortgaged to A., and one of 
them mortgaged to B. He has no claim under the deed upon the 
other estate. It may be so constructed that he could not affect that 
estate after the death of the mortgagor. But it is the ordinary case 
to say, a person having two funds shall not, by his election, dis- 
appoint the jDarty having only one fund ; and equity, to satisfy both, 
will throw him, who has two funds upon that which can be affected 
by him only, to the intent that the only fund to which the other has 
access, may remain clear to him. This has been carried to a great 
extent in bankruptcy ; for a mortgagee, whose interest in the estate 
was affected by an extent of the Crown, has found his way, even in 
a question with the general creditors, to this relief ; that he was 
held entitled to stand in the place of the Crown as to those securities, 
which he could not affect per directum, because the Crown affected 
those in pledge to him (a). Another case may be put : that a man 
died, having no fund but a freehold and a copyhold estate ; that they 
were both comprehended in a mortgage to A., and the freehold 
estate only was mortgaged to B. ; and that B. was not only a mort- 
gagee of the freehold estate, but also a specialty creditor by a 
covenant or a bond. In that case, as well as in this, it might be 
said the mortgagee of both estates might, if he thought proper, 
(a) And see Sagitary r. Hyde, 1 Tern. 455. 
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apply to the freehold estate, and exhaust the whole value oi it. 
The other would then stand as a naked specialty creditor, the iuiitl 
being taken out of his reach; and there is no doubt that, being 
both a specialty creditor and a mortgagee of the freehold estate, but 
not having any claim as mortgagee upon the copyhold estate, the 
same arrangement would take place, that he in equity shoiiH throw 
the prior incumbrancer upon the estate to which the otlrer has 
no resort (a). 

The cases with respect to creditors and other classes of claimants 
go exactly the same length. In the cases of legatees against assets 
descended, a legatee has not so strong a claim to this species of 
equity as a creditor. But the mere bounty of the testator enables 
the legatee to call for this species of marshalling : that, if those 
creditors, having a right to go to the real estate descended, will go 
to the personal estate, the choice of tlie creditors shall not determine 
whether the legatees shall be paid or not. That in some measure 
is upon the doctrine of assets ; but with relation to the fact of a 
double fund. Both are in law liable to the creditors, and therefore 
by making the option to go against the one, they shall not disappoint 
another person, who the testator intended should be satisfied. That 
is not so strong as where it is not bounty, but the party has, by his 
own act in his life, made liable to the whole debt a copyhold estate, 
not in law liable, and who, having also a freehold estate, must be 
understood to mean, that the freehold estate shall be liable according 
to law to his specialty debts. 

The case is exactly the same with reference to the distinction 
taken, that where lands are specifically devised, the legatees shall 
not stand in the place of the creditors against the devisees, for that 
is upon the supposition that there is in the will as strong an 
inclination of the testator in favour of a specific devisee as a 
pecuniary legatee, and therefore there shall be no marshalling. But 
if, though specifically^ devised, the land is made subject to all debts, 
that distinguishes the case ; for there is a double fund ; and as, by 
that denotation of intention, the creditor has a double fund, — the 
land devised, and the personal estate, — he shall not disappoint the 
legatee {b). The case is also the same, where, instead of the case of 

[a) See Gwymiie v, Edwards, 2 Euss. {h) See Paterson r. Scott, 1 Be G . M. 
2S9(n.). &G.53L 


MAESHALLING. 


45 


Aldrich v. Cooper. 

a mere specialt}’’ creditor, the land specifically devised is subject to 
a mortgage by the testator; as in Lutkins v. Leigh (a): there he 
shall not disappoint the legatee. So the case of paraphernalia is 
very strong for this proposition, that, wherever there is a double 
fund, though this Court will not restrain the party, yet he shall not 
so operate his payment as to disappoint another claim, whether 
arising by the law or by the act of the testator. 

The conclusion is, that the case of Robinson v. Tonge is not 
reconcilable with the general classes of cases ; and therefore, it is 
necessary for the payment of the creditors, that the mortgagee 
should be compelled to take his satisfaction out of the copyhold 
estate, if he takes it out of the freehold, those who are thereby dis- 
appointed must stand in his place as to the copyhold estate. 


NOTES. 

1. Generally. 

2. Marshalling in Administration of Assets, p. 47. 

3. Marshalling Securities, p. 56. 

1, Generally. 

Where one claimant A. has the right to satisfy his claim out of 
two funds X and Y, and another claimant B. has, subject to the 
prior right of A., the right to satisfy his claim out of the X fund 
only, it is obvious that A. by exercising his legal right and pro- 
ceeding in the first instance against the X fund may either totally or 
partially defeat B.’s claim. Where certain conditions are fulfilled, 
ho^vever, equity will intervene so that an exercise of A.’s legal right 
shall not disappoint B.'s claim (b). The principle of marshalling 
‘^in some degree is that it shall not depend upon the will of one 
creditor to disappoint another,” per Lord Eldon in the principal 
case supra p. 38. 

In applying the principle the Court does not aflfect the legal right 
of the creditor. The principle has never been applied to affect the 
interest of the creditor or to diminish his rights ; it is ai)plied only 

(a) Cas.t. Talbot, 54. Amb. 614; Hanby v, Eoberts, Amb. 

(5) Story, Eq., (1892) p. 367 ; Lanoy 127; :Exp. Kendall, 17 Y. 514 ; Tombs 
V* Atbol, 2 Atk. 444 ; Be Cornwall, v. Eocb, 2 Coll. Ch. E. 499 ; Tidd v, 
3 Dr. & War. 173 ; A.-G. v. Tyndall, Lister, 10 Ha. 157. 
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against the owners of the property charged (a). The principle is 
carried into effect by giving the claimant who has been or may be 
disappointed by the action of the other claimant the right to satisfy 
his claim out of the fund against which he had originally no 
right (6). 

The doctrine of marshalling has been applied in a grea^t variety 
of cases — in the administration of assets both as between creditors 
prior to the statutory changes hereafter noted and as between 


beneficiaries — in the working out of equities subsisting between 
successive incumbrancers and in adjusting tlie rights and liabilities 
arising jfrom the relation of j^rincipal and surety^ principal and 
agent, &c. 

The following conditions must be fulfilled in order tliat the 
doctrine may be applied : 

(1) The two claimants must be creditors of the same person, 
claiming against the same estate, or having demands against funds 
the property of the same person, or forming part of the same 
estate. It was never said,’’ observed Lord Eldon, ‘^Hhat if I have 
a demand against A. and B., a creditor of B. shall compel me to go 
against A. without more ; as if B. himself could insist that A. 
ought to pay in the first instance, as in the ordinary case of drawer 
and acceptor, or principal and surety, to the intent that all the 
obligations arising out of these complicated relations may be satis- 
fied; but if I have a demand against both, the creditors of B, have 
no right to compel me to seek payment from A., if not founded on 
some equity giving B. the right, for his own sake, to compel me to 
seek payment from A.” (c). 

(2) There must be two funds already in existence before the 
question of marshalling is raised (d), and the prior creditor or 
claimant must have equal rights against each fund(c). It is in 
effect no more than this, that where one person has a clear right to 
resort to two funds, and another person has a right to resort to one 
only of two funds, the latter may say that as between liimself and 
the double creditor, that double creditor shall he first to exhaust the 


(a) Mason v, Bogg, 2 My. & Or. 443 ; 
Dolphin V. Aylward, L. E. 4 H. L. 
Gas. 486, at pp. oOO — 501 ; Douglas v. 
Cooksey, Ir. E. 2 Eq. 311 ; The 
Ohioggia, (1898) P, 1 ; but cf. Webb 
V, Sroith, 30 0. D. 202 — 203. 

(h) Ex, jp. Kendall, 17 V. 520 . 

(c) Ex, p. Kendall, 17 V. 520 ; 


Beane v, Cox, 6 E. 84 ; Sneed v, Cul- 
pepper, 2 Eq. Ca. Abr. 255, 260. 

(d) Re Professional L. A. L. E. 3 
Eq, 668 ; Be State P. I. Co., 1 Be G. J. 
& S. 634 ; Re International L. A, Soc., 
2 0. D. 476. 

(e) Webb v. Smith, 30 0. D. 192. 
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security upon which the single creditor (if I may so call him) has 
no claim” (a). 

(3) The doctrine will not be applied to the prejudice of third 
parties. It is enforceable against the debtor and volunteers claiming 
under him (b), 

(4) The doctrine does not apply as between mere volunteers (c). 
The Court, however, will not interfere actively against volunteers 
under a settlement by marshalling in favour of a creditor of the 
settlor (d). 

A case for marshalling need not be made by the pleadings {e). 


2. Marshalling in Administration of Assets. 

Between Creditors. — The Act of 3 & 4 Will. 4, c. 104, which makes 
freeholds and copyholds liable to simple contract debts, and the 
Act 32 & 33 Viet. c. 46, which places the simple contract debt of 
persons dying on or after January 1, 1870, on an equal footing with 
their specialty debt, have made the doctrine of marshalling inap- 
plicable as between creditors. The rule acted upon was that as 
creditors by simple contract had no claim upon real assets, unless 
charged with, or devised for, the payment of debts, a Court of 
Equity would compel specialty creditors who could resort, in the 
first instance, to the personal estate, in 23riority of smj^le contract 
creditors, and to the real assets, in exclusion of them, to recover 
satisfaction, in the first place out of the real assets as far as they 
went ; or, if the specialty creditors had already exhausted the 
personal assets in payment of their claims, the simple contract 
creditors would be put to stand in their place against the real assets, 
whether devised or descended, as far as the specialty creditors might 
have exhausted the personal assets (/). And a specialty creditor, 
to whose debt copyholds, previous to 3 & 4 Will. 4, c. 104, were not 


(а) Per Lord Westhury^ Dolphin v, 
Aylward, L. E. 4 H. L. 486, 505. 

(б) Douglas V, Oooksey, Ir. E. 2 Eq. 
311 ; Flint v. Howard, (1893) 2 Ch. 
54 ; The Arab, 5 Jur. (N. S.) 417, The 
Ohioggia, (1898) P. 1, and cf. Webb v. 
Smith, 30 0. D. 192. 

(c) Boazman v. Johnston, 3 Si, 377 ; 
but see Lomas v, Wright, 2 My. & E, 
769. 

(d) Dolphin v. Aylward, L. E. 4 
H, L. 486, 502 ; and see further as to 


volunteers, Hales v, Cox, 32 B. 118; 
infra, p. 59. 

(e) Gibbs t’. Ougier, 12 Ves. 416; 8 
E. E. 348, and see Jud. Act, 1873, 
s. 24 (4). 

(/) Sagitary v» Hyde, 1 Yern. 455 ; 
Wilson V. Fielding, 2 Yern, 763; Gal- 
ton V. Hancock, 2 Atk. 436 ; Tombs v, 
Eoch, 2 Coll. Oh. E. 499 ; Lomas v, 
Wright, 2 My. & E. 769; Cradock v. 
Piper, 15 Si. 301. 
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liable, might stand in the place of a mortgagee of the copyholds who 
was paid out of the personal estate (a). As to the effect oi' the 
Statutes of Limitation upon the rights of simple contract creditors 
to marshal (6). 

Mortgagees, — The principle upon which the Courts act in eases of 
marshalling* was departed from in the case of a mortgagee, in the 
administration of the assets of a deceased mortgagor in Chancery. 
There, it might have been supposed, that a mortgagee liaving two 
funds, viz,, the mortgaged estate and the general assets, would as 
against the general creditors only have been allowed to pr(")ve against 
the latter fund for so much of the debt as tlie mortgaged estatr^ was 
deficient to pay; and this w^'as so decdded by Leach, JL R., in Green- 
wood V. Taylor (c), following the rule of bankniptey in such cases. 
Cottenham, G., however, in Mason v. Bogg(d), overruling the case of 
Greemvoocl v. Taylor, held that in an administration suit a niort- 
gagee might prove his whole debt and afterwards realise Ins security 
for the deficiency, and the same rule was followed in the winding-up 
of a company under the Companies Act, 1862, a creditor holding 
security being held entitled to prove for the whole amount that w’as 
due to him, and not merely, as in bankruptcy, for the balance 
remaining due, after realising or valuing his security. 

This has, however, been changed by statute both in the adminis- 
tration of the estate of a deceased person wdiose estate is iiisoivent, 
and in the winding-up of companies, and now the rule of bankruptcy 
followed in Greenwood v. Taylor is applied (c). 


Between Legatees. — Where a testator lias charged one or more 
legacies upon the real estate, and other legacies are not so charge<I ; 
if the personal estate prove insufficient to pay them all, the legacies 
charged on the real estate shall be paid thereout ; or if tliej" have 
been paid out of the personal estate, the other legacies, as to so 
much, shall stand in their place as a charge upon the land (/), 

But where the charge of a legacy upon real estate fails to affect it, 


(a) Gwynne v. Edwards, 2 Euss. 
289 (n.). 

(b) See Eordham v, Wallis, 10 Ha. 
217, 229 ; Bushy v, Seymour, 1 Jo. & 
Lat. 527. 

(c) 1 Euss. & M. 185. 

\d) 2 My. & Cr. 448. 

(e) See the Judicature Act, 1875, 
.10 ; M Whitaker, (1904) 1 Ch. 299, 


(/) Hanby v. Eoberts, Amb. 127; 
Masters v, M., 1 P. W. 422 ; Bligli r. 
Darnley, 2 P. W. 620; Bonner r. E., 
13 Y. 379 ; Hanby r. Eisher, 2 GoIL 
Ch. E. 515 ; Re Stokes, 67 L. T. 223 ; 
Re Salt, (1895) 2 Ch. 203 ; Scales v, 
Collins, 9 Ha. 656 ; Selloii v, WattvS, 
28 B. 519 ; Seton (1901), p. 1670, 
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ill consequence of an event liappening subsequent to the death of 
the testator, as the death of the legatee before the time of payment, 
the Court will not marshal assets so as to turn such legacy upon 
the personal estate, in which case it might be vested and trans- 
missible, whereas, as against the real estate, it would sink by the 
death of the legatee (a). In Pearce v, Loman (&), a legacy charged 
upon real estate and payable at a future day, was held by Lord 
Ilosslyn to sink as to the real estate by the death of the legatee, 
before the time of payment; and that the assets could not be 
marshalled. There is a singularity,” observes his Lordship, ‘^in 
the doctrine, as it now stands, that, as far as it affects one fund it is 
good ; as far as it affects the other, bad ; but it would be still more 
singular if it shall sink in one case, and not in the other, but the 
land, making good the personal estate, shall be charged ^ The 

"assets cannot be marshalled. It would be directly against Proivse 
V. Abingdon ; the contingency is the same ; and I cannot charge the 
real estate mdirectly ” (c). 

Where the legal order of the assets has been deranged. — The Land 
Transfer Act, 1897, leaves unaffected the order in which real and 
personal assets are ap|)licable in the payment of debts, s. 2, 
sub-s. 8. If a creditor resorts to the assets for payment out of the 
order prescribed by law (see p. 31, supra), his election is not 
allowed to prejudice the beneficiaries. ‘‘ One rule of marshalling 
assets,” observes IjOvA. Hardioicke, ‘^is clear, if there are debts by 
specialty and legacies, and no devise of the real estate, but it 
descends ; if the creditors exhaust tjie personal estate, the legatees 
may stand in their place, and come upon the real estate ; this is 
against the heir-at-law” (cZ). And as Ijovd Eldon observed in the 
princii^al case, *^in the case of legatees against assets descended, a 
legatee has not so strong a claim to this species of equity as a 
creditor, the mere bounty of the testator enables the legatee to call 
for this species of marshalling : that, if those creditors having a 
right to go to the real estate descended, will go to the personal 
estate, the choice of the creditors shall not determine whether the 
legatees shall be paid or not (c).” 

The doctrine of marshalling in favour of legatees against heirs is 


(a) ProwsetJ. Abingdon, 1 Atk. 482. 
(?)) 3 V. 135. 

(c) Jarman (1893), vol. 1, p. 792, and 
vol. 2, p. 1499; Tombs i\ Pioch, 2 
Colh Oh. E. 504. 

^Y. & T.— VOL, I. 


{(]) Hanby r. Eoberts, Ainb. 128. 

(<?) Supra, pD. 44 ; and see Culpepper 
V, Ashton, 2 Ch. Ca. 117 ; Tipping r. 
T., 1 P. W. 730 ; Lutkins v. Leigb, 
Gas. t. Talbot, 54. 
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part of tlie lex loci, and does not apply when the lands are situated 
in Scotland (a). 

If one clevises real estate, and gives generiil pecuniary legtu'io <in! 
c/^ar^ec? on that real estate, and the creditors exhaust the pfersunai 
estate, the legatees shall not stand in their place and come on the 
realty, because it was the intention of the testator that the devisee 
should have the real estate, as well as the legatees he paitl \i<). 
But otherwise if the debts are charged upon the real e>tate 

A specific legatee is not allowed to stand in the place of s[iccialty 
creditors as against real estate devised {d) ; even whrre since 
8 & 4 Will. 4, c. 106, s. 8, the heir is the (hodsce n ). it 
is now settled that a devisee and a specific Icgtiiee shall cnutrifmte 
pro rata to satisfy the debts of the testator wliicli his geiienil 
personal estate is insulficient to pay (/’). ‘Where a testatrix devisotl 
her real estate and bequeathed her residuary personal estate to A., 
one of the executors of her will, and by a incinorariduiii not 
attested as a will imposed a trust as to a S 2 )ecified portion of the 
residue in favour of third persons, it was held tiiat for purposes of 
administration the portion held in trust must be treated as a 
specific legacy. The residue unaffected by the trust was first to be 
exhausted and the balance of the debts borne rateably by the specified 
portion of the residue and the real estate (y). 

Before the Wills Act, a pecuniary legatee was not entitled to 
stand in the place of a creditor who had exhausted the persoiial 
assets as against a residuary devisee, upon the ground that every 
residuary devise was in reality specific, as it only comprehended 
property of which the testator was seised at the time of making las 
will (/i). A residuary devise of real estate remains specific, notwith- 
standing the 24tk section of the WTlls Act ; and a pecuniary 
legatee has consequently no right to marshal assets as against 


(«) Harrison v, H., L. E, 8 Gh. 342, 
348. 

(&) Hanby v, Boberts, Amh. 128; 
Scott IK Si, Amh. 383; Mirehouse v. 
Scaife, 2 My. & 0. 695; Heeling i?. 
Brown, 5 V. 359 ; Tomkins v. Colthni’st, 
1 0. D. 620 ; Dugdale v. Dugdale, 14 
Eq. 234. 

(c) Surtees i;. Parkin, 19 B. 406; 
Pickard v. Barrett, 2 K. & J. 289 ; Be 
Salt, (1895) 2 Oh. 203 ; Be Eoberts, 
(1902) 2 Gh. 834 ; Be Stokes, 67 L. T. 


223 ; Re Kempster, (1906) 1 C‘h* 446. 

(d) Haslewood r. Pope, 3 P. W. 
324, 5th Eesolution. 

(e) Strickland i’. S,, 10 Si. 374. 

(/) Long t’. Short, 1 P. W* 403 ; 
Be Saunders-Davies, 34 C. D. 482 ; 
Be Bawden, (1894) 1 Oli. 693 ; iA 
Butler, (1894) 3 Gh. 250 ; Tombs 
■IK Eoch, 2 Coll. Gh. E. 490. 

(g) J/?,. 7‘e Maddock, (1902) 2 Gli. 220. 
{h) Spoilg i\ S., 1 Y. & J. 300, 31 i ; 
Mirehouse v, Scaife, 2 My. & G. 095. 
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residuary devisees where the land is not charged with debts (a), or 
with legacies (h). 

In Hensman v. Fryer (c), Chelmsford, C., although he rightly 
decided that a residuary devise is none the less sj)ecific since the 
passing of the Wills Act, and that consequently pecuniary legatees 
had no n;ore right to marshal as against residuary devisees than 
they had before the Act, nevertheless, apparently by some mistake, 
held that residuary devisees were bound to contribute rateahly with 
the pecuniary legatees to pay such debts as the general personal 
estate was insufficient to satisfy. But in Collins v. Lewis (d), 
Stuart, V.-C., stating it to be the settled law of the Court that 
personal estate not specifically bequeathed must be first applied in 
payment of debts before the real estate which passes under a 
^ residuary devise can be resorted to, declined to follow Hensman v. 
Fryer (e) on this point. 

Although, as we have before observed, a legatee is not entitled to 
stand in the place of a specialty creditor, as against real assets 
devised, nevertheless in cases not coming within the Eeal Estate 
Charges Acts (supra, p. 23), where a mortgagee either of a devised, 
or of a descended estate, has exhausted the i)ersonal assets by 
resorting to them in the first instance, a legatee, whether specific or 
pecuniary, may stand in his place, and be satisfied out of the mort- 
gaged premises, to the extent of the personalty applied in their 
exoneration ; for the application of the personal assets in exonera- 
tion of the real estate mortgaged, does not take place so as to defeat 
any legacy (/). 

Notwithstanding the doubt expressed in Mackreth v. Symmons, 
by Eldon, C. (see post), and in other cases as to whether, on the 
death of a purchaser without having paid his purchase money, the 
Court would marshal his assets in favour of third parties, it was 
settled before 40 & 41 Viet. c. 34 (which see p. 30, supra), that 
where a purchaser of real estate died intestate as to such estate, but 

(a) Pearmain t'. Twiss, 2 Gif. 130; ((f) 8 Eq. 70S; and see Dugdale 

Hensman v. Pryer, L. E. 3 Oh. 420 ; I),, 14 Eq. 234. 

Gibbins v. Eydeu, 7 Eq. 371; Coliins (e) See also Earquharson -y. Eloyer, 
r, Lewis, 8 Eq. 708; Lancefield v, 3 0. D. 109. 

Iggulden, L. E. 10 Ch. 130. (/) See (c) supra; Forrester r. Leigh, 

{h) Greville v, Browne, 7 II. L. Cas. Amb. 171 ; Lutkins r. Leigh, Oas. t. 
689 ; Eaikes v, Boulton, 29 B. 41 ; cf. Talbot, 53 ; Middleton M., 15 B. 450 ; 
ife Saunders-Davies, 34 0. D. 482 ; JU Wythe r. Ilenniker, 2 My. & K. 635, 
Bawdeu, (1894) 1 Oh. 693. 644; Johnson Child, 4 Ha. 87 ; Jte 

(c) L. E. 3 Oh. 420. Smith, (1899) 1 Oh. 365. 
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having bequeathed legacies by his will, as the vendor liad two funds 
to resort to, viz., his lien upon the land descended and the geiienii 
personal estate, the pecuniary legatees might stand in his place upon 
the descended land if the vendor resorted to the personalty in the 
first instance Audit was settled, notwithstanding JF^the v. 
Henniker (l»), that pecuniary legatees had the same right tp stand in 
the place of the vendor with respect to liis lien for unpaid purchase 
money on estates devised by the purchaser, in case the vendor 
resorted in the first instance to the personal estate. In Birds v. 
Askcy (c) a trustee advanced to A. B., one of his cestuis que trustent, 
a part of the trust funds, to enable liim to purchase a real estate. 
A. B. died without having repaid the money, having de\’ised the 
estate, and his personal estate was insufficieiit to pay his debts and 
legacies, liomilly, M. lu, held, first, that there was a lien on tlie 
estate for the trust funds ; and, secondly, that the pecuniary legatees 
had, as against the devisees, a right of marshalling so as to havt? the 
lien satisfied primarily out of the purchased estate [d). 

Lands devised in trust to pay debts being applicable before pecu- 
niar}^ or specific legacies (e) will be marshalled in favour of legatees 
or animitaiits (/). 

Lands devised charged with debts are marshalled in favour of 
legacies (^); and the Land Transfer Act, 1897, does not affect this 
rule (/O. 

As to lands descended. As simple contract creditors have now, 
under 3 & 4 Will. 4, c. 104, a right to demand payment of their 
debts out of the real estate of the deceased debtor, and have there- 
fore a double fund out of which they may receive satisfaetioii, it 
follows on principle, that if they exhaust the personal assets, tlie 
legatees may stand in their place as to the real estate desceiMled. 
In a case, however, before Knight Bruce, V.-C., it was argued that 
the stats. 3 Will. & M. c. 14, and 3 & 4 A^ ili. 4, c. 104, were intended 
for the relief of creditors, and not of legatees, but his Honor was 


(«) Trimmer i\ Bayne, 9 Y. 209 ; 
Sponle r. Prior, 8 Si. 189. 

{b) 2 My. & K. 635. 

(c) 24 B. 618. 

{d) See also Lilford v. Powys-Iveck, 
1 Bq. 347. But see now 30 & 31 Viet. 
G. 69, s. 2, and 40 & 41 Yict. c. 34, pp. 
28 and 30, supra. 

(e) p. 31, supra, 

(/) Bradfoid v. Poiey, 3 Bro. Oh. 


351 (n.) ; Y^ebs.ter v. Aisop, 3 Bro. ( h. 

352 (n.) ; Norman r. Morrell, 4 Y. 709 ; 
Surtees r. Parkin, 10 B. ‘1(H); llanby 
r. Pisker, 2 Coll. Ch. B. 515 : Buckley 
v. B., 19 L. B. Ir. 5.1-1 : Paterson r. 
Scott, 1 ].)e (j, M. Y Cl. 531 ; Seton 
(1901), p. 1603. 

{(/) Pickard te Barrett, 3 K. & J*. 2S9 ; 
Ite Stokes ; , Re Salt ; Re Poberts, 

(//) Re Kempster ; supra, p. 50. 
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clearly in favour of marshalling for the legatees in such a case. 
'' The equity of marshalling,” he observes, '^arises from a creditor’s 
power to resort not from the mode in which he acquired the power 
of rescrting to eacli or either of two funds belonging to the debtor, 
whose rights, subject to the debt, have become divided. ^ 

I have d^velt the more upon this argument, grounded on the nature 
and effect of statutory liability to debts, because, if it is well founded, 
it seems in substance not to stop short of asserting that, inasmuch 
as it is by statute that copyholds are assets for creditors, and free- 
liolds for simple contract creditors, therefore there cannot be mar- 
shalling for legatees against descended copyholds, or in respect of 
simple contract debts against descended freeholds ; it will surprise 
me exceedingly to hear of such a doctrine having met, or meeting, 
^ with support, or acceptance ’’ (a), 

TVidow^s imraphernalia (b) » — Although, with the exception of 
necessary wearing apparel a widow’s paraphernalia are liable to her 
deceased husband’s debts, she will be preferred to a general legatee, 
and be entitled, therefore, to marshal assets in all those cases in 
which a general legatee would be entitled to do so ; for instance, as 
against real assets descended (c ) ; or real assets devised, if subjected 
by will to the payment of debts {(T ) ; and if a devised estate be 
subject to a mortgage or other s|)ecific incumbrance, she will, in 
cases not coming within the Eeal Estate Charges Acts (supra, p. 28), 
be entitled to marshal the assets as against the devisee, by throwing 
the charge upon the estate, as the legatee would have that right (c) ; 
but it seems to have been thought that she could not marshal against 
an estate devised if it were neither subjected by will to payment of 
debts, nor subject to a mortgage or specific incumbrance (/). But 
it seems now that the same claims on the part of the widow would 
prevail against specific devisees {g) as well as specific legatees Qi). 

{a) Tombs v, Eocli, 2 Coll. Ch. E. 438; Boynton i*. Parkburst, 1 Bro. Ch. 
499. 576. 

[h) Quaere whether paraphernalia (e) O’Neal Mead, 1 P. 'SSf. 693 ; 
can now exist legally, see Masson- Lutkins v, Leigh, Gas. t. Talbot, 53. 
Templier r. De Fries (C. A.) 25 (/) Eidout r. Plymouth, 2 Atk. 104 ; 

T. L. E. 784; and as to paraphernalia Probert v. Morgan, 1 Atk. 440; For- 

generaliy, seellulme Tenant, post. rester v. Leigh, Amh. 171. 

(C Tipping T., 1 P. W. 730, (ry) Tombs Eoch, 2 Coll. Ch. E. 

cited p. 61, infra ; and cf. Snelson v, 490; G-ervis v, G., 14 Si. 654. 

Corbet, 3 Atk. 368; Tynt v. T., P. W. {h) Graham v. Londonderry, 2 Atk. 
543; Probert i?. Clifford, Amh. 6. 78; 3 Atk. 395, 369, hut see Burton 

(d) Incledon r. Northcote, 3 Atk. v. Pierpoint, 2 P. W. 79 
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Charity . — Until the passing of tiie Mortmaiii aiul (1iarit*al»le 
Uses Act, 1891, bj wliicli 2^i’t3perty of any kind may lie given to 
charity by will, the general rule was that assets were never marshalled 
in favour of legacies given to charities. The ground stated by I.erd 
IlarclwickCi in Mogg v. Hodges (a) was that the C'ourts were not 
warranted in setting up a rule of equity merely to support. a bequest 
which w^as contrary to law. Tims, if a testator gave his real estate 
and j)ersonal estate, consisting of |)ersonalty savouring <)f I’ealty, as 
leaseholds and mortgage securities, and also purt* ]iersonalty, t«> 
trustees, upon trust to sell, and })ay liis debts and legacies, and 
bequeathed the residue to a charity, equity w<»uhl not marshal the 
assets b 3 ^t]irowing the debts and ordinary Iega<*ies upmi the piaa-etals 
of the real estate, and the i^ersonalty savouring of the realty, in 
order to leave the pure personalty for the charity (//). The rule ^ 
that equity would not marshal in favour of charities is now of little 
practical importance, for in the case of a testator dying after 
August 5th, 1891, the princii^le of marshalling will be applied to 
tlie charitable as well as to other valid legacies. 

The following is a short statement of the law before tlie passing 
of the Act above mentioned. 


If a simple pecuniary legacy ^vas given to a cliarity out of two sorts 
of personalty", there was an abatement in the proportion of the mixed 
to the pure personalty (c). “ The rule of the Court adopted in all 

such eases is, to appropriate the fund as if no legal objection existed 
as to applying any part of it to the charity legacies; then bolding 
so much of the cliarity legacies to fail as would, in that way, be to 


be paid out of the prohibited fund 

(a) 2 Yes. Sen. 53. 

{b) Mogg r. Hodges, su|)ra; A.-G. 
r. Tyndall, 2 Eden, 207; Eoster v. 
Bladgen, Amb. 704 ; Middleton r. 
Spicer, 1 Bro. Ch. 201 ; A.-G. v, 
Winchelsea, 3 Bro. Ch. 374; Make- 
ham V. Hooper, 4 Bro. Ch. 153 ; 
Crosbie v. Mayor of Liverpool, 1 Russ. 

& M. 761 (n.) ; Eourdrin v. Gowdey, 3 
My. & Iv. 397 ; Johnson v. Woods, 

2 B. 409; Gaskin v. Rogers, 2 Eq. 
284; Wigg v. Nicholl, 14 Eq. 92 ; 
Brook V. Badley, L. E. 3 Ch. 675 ; Jk 
Watts, 29 C. D. 947. 

(c) Ridges t\ Morrison, 1 Cox, 180 ; 
Walker v, Childs, Amb. 524; A.-G. 


(d), Tliis apportionment should 

V, Tyndall, 2 Eden. 207; Foster' -r. 
Bladgen, Amb. 704; Makeham v. 
Hooper, 4 Bro. Ch. 153 ; Hobson v. 
Blackburn, 1 Keen, 273. 

(d) Per CoitertJiam, C., in YTiliains 
V, Kershaw, 1 Keen, 277 (n.), followed 
Ashworth v, Mann, 34 C. I>. 391 ; 
see also Yuiite v. Y"ebb, 6 MadcL 71 ; 
Johnson r. Ilarrowby, John. 425 ; 
Jauncey v. A.-G., 3 Gif. 3()S; Scott 
V. Forristall, 10 W. R. 37: Philan- 
thropic Soc. r. Kemp, 4 Jh 5S1 . 
Ae Hill’s T., 16 C. D. 173; //r Clark,' 
33 W. R. 516; Seton(1901), pp. 1335 t'c 
1349, F. 15. 
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be made according to tlie respective values of the pure and impure 
personalty at the testator’s death (a). In a singular case, where 
executors w^ere directed to purchase a presentation to Christ’s 
Hospital, the result of the rule against marshalling assets for a 
charity was, that the bequest failed altogether, there not being 
sufficient .money from the pure personalty alone to effect the 
purchase 

But although the Courts would not marshal assets for charitable 
legacies, a testator might in effect himself marshal or arrange his 
assets, by directing his charitable legacies to be paid exclusively 
out of his pure personalty, and the Courts would, as it was not illegal, 
give effect to his intention (c) ; and a bequest of a residue of personal 
estate which included impure personalty to trustees upon trust to 
^ divide the same among such charities in England as they should 
think proper, \vas held equivalent to a direction to the trustees in 
effect to marshal the residue (d). 

Where a testator charged his real estate with pajunent of his 
debts, and directed his charity legacies to be paid out of his pure 
personalty, the charity legatees would have a right to stand in the 
place of creditors who may have exhausted the pure personalty, 
inasmuch as not the Court, but the testator in such case marshalled 
the assets (<3). 

Although the testator might have directed his charitable legacies 
to be paid out of his pure personalty in priority of other legacies, if 
he had given no direction as to the funds out of which his debts and 
funeral and testamentary expenses were to be paid, the pure personal 
estate contributed with the other personal estate to their pay^ 
ment before it could be applied in satisfaction of the charitable 
legacies (/). 

But the testator might exonerate his pure personalty from debts, 


(a) Calvert v, Armitage, 1 Hem. & 
M. 446, overruling on this point Eobin- 
son IK Governors of London Hospital, 
10 Ha. 19. 

(if>) Cherry d, Mott, 1 My. & Cr. 
123. 

(c) Eobinson v. Geldard, 3 Mac. & 
G. 735 ; Nickisson v. Cockill, 3 De G. 
J. & S. 622 ; Wigg v, Nicholl, 14 Eq. 
92 ; Miles v, Harrison, L. E. 9 Ch. 
316 ; Wills V. Bourne, 16 Eq. 487 ; 
Arnold, 37 C . H. 637 ; Re Pitt, 


53 L. T. 113 ; Seton (1901), p. 1335, 
E. 16. 

(d) Lewis v, Allenby, 10 Eq. 668 ; 
and see Be Ovey, 31 C. D. 113 ; cf . 
Be Somers-Cocks, (1895) 2 Ch, 449. 

(e) A,-G. -y. Montmorris, Lick. 379;; 
Be Ovey, supra ; Biggar v. Eastwood, 
19 L. E. Ir. 49. 

(/) Tempest v.T.,1 De G. M. & G. 
470 ; Beaumont v, Oliveira, L. E. 4 Ch. 
309; Lewis v. Boetefeur, 38 L. T, 
(N.S0 93, 
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and throw them either expressly or by implicalicoi n|Hin sumo utuiT 
fund as the realty, or impure personalty in default realty tV/j, 
and although the testator may exonerate the pure |a:*rsoiuih\‘ from 
debts it must bear its share of the costs of adniiiiistratiun unless tlu'V 
are otherwise provided for tlie testator (//). 

The rule not allowing marshalling in favour of legatdes given to 
charities was a local English rule, not applical)le in tlie administra- 
tion of the estate of a person domiciled in Scotland (c). 

Mortmain and Cliaritahle Ihes Actf 181M. — hliis \ct pruviih's tliai 
land assured by will for a charitable pnrpt;'se shall la* stdal within 
one year from the testator's death, s. 5, and tliai purstoial estate 
directed by will to be laid out in hind shall nut In* so laiil out, but 
shall go to the charity as if there had been no sueh ilireutio!i, s. 7. 

The Act which passed 5th Aug., 1891, is only to a|>|ily to the^ 
will of a testator dying after that date, s. 9; but it appli<*s to the 
will of a testator dying after the passing of the A(*t although 
made before. So where a testator by liis will, dated June, 1891, 
gave real and pure and impure personalty upon trust for his 
wife for life, and on her death the residuary estate wldeli might 
by law be given to charitable purposes, to a Iiospital, tlie entire 
residue w^as held to pass to the hospital (i/). Since tliis Act the 
necessity of inserting in wills containing charitable gifts any clireetioii 
for the marshalling of testator’s property is done away with (c). 

3. Marshalling Securities. 

Mortgages. — If a person who has two real estates, mortgages both 
to one person, and afterwards only one estate to a second mortgagee, 
with or without notice of the first, then the Court, as against the 
mortgagor, his representatives and volunteers claiming through him, 
throws the burden of the first mortgagee’s mortgage primarily on 
the estate which is not in mortgage to the second mortgagee, even 
though the estates descended to two different persons ; see the 
judgment of Harditncke, C. in Lanmj v. Athol (f). 

‘‘ The right of a subsequent mortgagee of one of the estates mort- 
gaged to marshal, that is to throw tlie prior cliarge whicli exists on 
both estates, upon that which is not mortgaged to him— is an 

(a) Wills Bourne, 16 Eq. 487 ; {e) See Tudor Charities, 4tli edit, 

Miles V. Harrison, L. E. 9 Ch. 316, 159. 

(b) Re Pitegerald, 26 W. E. 53. (/) 2 Atk. 44G ; Tide! Lister, 3 

(c) Macdonald r. M., 14 Eq. 60. De G. M. & G. 857, 872 ; Gibson v. 

(d) Ae Bridger, (1893) 1 Ob. 44. Seagrim, 20 B. 614. 
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wliicli is not enforced against third parties, that is against any one 
except the mortgagor and his legal representatives claiming as 
volunteers under him. It is not enforced against a mortgagee or 
purchaser of tlie other estate. If both estates are subject to separate 
second mortgages the Coiirtj in working out the equities of succes- 
sive incumbrancers, apportions the first mortgage between the 
estates ” : per Kay, L- J., in Flint v. Howard (a). 

Thus tlie Court will not (apart from an agreement creating a 
special equity) (/j) marshal in favour of a second against a third 
mortgagee. In other words, if Blackacre and Wliiteacre are mort- 
gaged first to A,, and then Blackacre to B., and then both to C., 
there will be no marshalling betw’een B. and C., but A. will be paid 
rateably out of botli, so tliat B. may be paid out of Blackacre, leaving 
what remains of both for C. In Barnes v. Racster (c), R. being 
seised of Foxhall Coppice, and a piece of land marked in a plan of 
the estate No. 32, mortgaged, in 1792, Foxhall to B. ; in 1795, 
Foxhall to H. ; in 1800, Foxhall and No. 32 to B., and in 1804, 
Foxhall and No. 32 to W. ; the subsequent incumbrancers took with 
notice. It was held, by Knight-Briice, V.*C., that the Court ouglit 
not, as against W., to marshal the securities. His Honour said, 
that, circumstanced as the case was, H. and W, stood, wdth regard 
to the matter in dispute, on an equal footing; that B. ought to be 
paid out of the respective proceeds of No. 32, and Foxhall, pari 
j)assu and rateably, according to their amounts; that the residue of 
tlie proceeds of Foxliall ought to be applied towards pajdng H., and 
that the residue of the produce of No, 32 ought to be applied towards 
paying W. In Biigden y. Bignold(d), C., second mortgagee of X., 
claimed, on the ground that he had no notice of the first mortgage 
of X. and Y. to A., to throw’ the whole of it upon Y. mortgaged to 
B. It was held that although he had no notice he could not do 
this, but because he had no notice B. could not insist on a similar 
right against him, and A.’s mortgage was apportioned rateably. 

In Flint v. Howard (e), P. in 1876, mortgaged, a paper mill, and 
a reversion to H. to secure 6000Z. In 1882 he mortgaged the same 
properties to F. to secure 5000J. In 1884 he mortgaged the paper 
mill onl}^ to F. to secure 2500L In 1885, by a deed between F., P. 

(a) (1893) 2 Ch. 54, at 73. and see Baglioni v. Cavali, 83 L. T. 500. 

(5) See infra, lie Mower’s Trusts; (dld^ Y. & C. C. 0. 377; and see 
Aldridge v. Forbes, p. 59. Gribson p, Seagrim, 20 B. 614 ; Moxon v. 

(c) 1 Y. & 0. 0. 0. 401 ; see Lord Berkeley Bldg. Socy., 59 L. J. Ch. 524. 
St Leonards, V. & P. 747, 14th edit, (e) (1893) 2 Ch. 54. 
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and H. the mortgage to F. on the j^aper mill for 2500h \vu- trans- 
ferred to H,, and the paper mill was released from the imatgapir rd' 
5000Z. to F* Therefore, in 1885, H. was first and secDiid mort- 
gagee of the paper mill, and first mortgagee of the rrvto’sirjn, and 
F. was second mortgagee of the reversion. P. made* suhseqneut 
mortgages of both properties. F. foreclosed all mortgtigqs oit the 
reversion subsequent to his own, and then brought an actinu claiining 
to redeem H.’smortgage on payment of GOOD/, m), an uhxdutr trans- 
fer of the reversion, and a transfer of the mortgage tm the ])aper mill. 
Held that the 6000/. must be apportioned between tlm pnr*er mill :md 
the reversion according to their respective values, and that F. was 
entitled to a conveyance of the reversii:m absolutely, and (»f tlit* pap<*r 
mill as a security for such part of the GOOO/. as should br^ appnrtiom'd 
to that property. H. therefore as second mortgage<‘ td* tlie pajua’ mill 
would have a right to redeem F. on payment of the sum so appor- 
tioned®. Seel qii. ? as to the rights inter se of F. and If. if F. 
had not foreclosed so as to become entitled to the reversion, subject 
to H.’s 6000/., but had redeemed H.’s mortgage. Could he tack the 
5000/. to the 6000/. and insist on being paid both sums l>y H. if he, 
as second mortgagee of the paper mills, sought in turn to redeem 
F. ? (c) and quaere as to whether the equitable right to apportionment 
is affected by notice or absence of notice of the first mortgage (d). 

But if a third mortgagee, by his mortgage, takes expressly, 
to and after imyment of the first tico mortgages, the second mort- 
gagee will he entitled to marshal as against the third. I'hns in 
Be Moicer's T. a mortgagor being entitled in reversion to funds 
A. and B., made three mortgages. The first mortgage included A. 
and B., the second mortgage included B. only, and the third mort- 
gage included A. and B,, but was made subject to, and after jiayment 
of the two former mortgages. Fund A. W’as absorbed in payment of 
the first mortgage. It was held by llonulhj, AL B*, that the second 


(a) See AEutual L. S. v, Langley, 
32 0. D. 460. 

{h) See further Stronge v, ITawkes, 

4 I)e O'. & J. 632 ; Averall Wade, 
L. <& Gr. t. Siigden, 252 ; Baldwin v, 
Belcher, 3 I)r. & War. 176; Hughes 
V. Williams, 3 Mac. & G. 690 ; Baldwin 
V, Belcher, 3 Dr. & War. 173 ; J?ePox, 

5 Ir. Ch. E. 541 ; Re Lawder’s Estate, 
11 Ir. Ch. E. 346 ; Re Eorke’s Estate, 
15 Ir. Ch. E. 316 ; Dolphin v, Aylward, 


L. E. 4 II. L. 480: Trinnper r. T., 
L. E. 8 Ch. 870. 

C) See per Lindley, L. J., (1893) 2 
Ch. at p. 68, and cf. Tetley v. 1 Davies, 
15 Tin. Abr. 447, fob 20, and 2 Y. T- 
C. C. C. 399 (n.) and see Ashburner on 
Equity, p. 286 ot seq., where tlie 
question is discussed. 

{(1) See per Kay, L. J., (1893^ 2 Ch, 
at p. 73. 

[e) SEq. no. 
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mortgagee was entitled to marshal as against the third by standing 
in the place of the first mortgagee as against fund B. (a). 

The doctrine of marshalling will not be applied to the lyrejiidkc 
of volunteers where one of the estates has been conveyed away by a 
Yoluntaiy settlement (5). But estates comprised in one mortgage 
will be marshalled as against the mortgagor in favour of a voluntary 
settlement, so as to throw the debt on the unsettled estates. Thus, 
in Hales v. Co^e (c), A. B. executed a voluntary settlement of real 
estates to uses in favour of his four children, and covenanted that 
tlie estate should remain to those uses and for quiet enjoyment. 
A. B. afterwards mortgaged the settled estate with his own unsettled 
estates, and died. It was held by liomilhj^ M. E-., that the children 
vrere entitled to throw the mortgages on the unsettled estate, and as 
against the legatees to prove under the covenants against the settlor’s 
assets for the damage thej" had sustained by tlie mortgage. ‘^It is 
clear,” said his Honour, that the persons who take under the 
voluntary settlement w^ould, as regards the subsequent mortgages, 
not only take the property subject to those mortgages, but the mort- 
gages ought, by marshalling, to be thrown as much as possible on 
tlie unsettled proj^erty, so as to liberate the settled property from 
the mortgage. If, by these means, the settled property will not be 
altogether freed from the mortgages, then I think that the piersons 
who are entitled to the benefit of the covenants for quiet enjoyment 
contained in the settlement have a right to prove against the assets 
of the settlor for the amount to which they have been damaged by 
reason of his subsequently mortgaging the settled property ; that is, 
after providing for the testator’s debts, they are entitled to priority 
over the legatees ” (d). 

Marshalling in favour of a second incumbrancer wliose charge is 
voluntary, as against a third incumbrancer, was given where the 
third incumbrancer expressly agreed that his incumbrance should 
not affect the rights of those claiming under the second (c). 

Wliere the owner of two estates charged with debts, mortgages one 


(a) See also Ae Eoddy, 11 Ir. Oh. E. 
369. 

{h) Dolphin v, Aylward, L. E. 4 
II. L. 502. 

(r) 32 B. 118, Mallot v. Wilson, 
(1903) 2 Oil. 494; and see iVnstey v. 
Newman, 39 L. J. Ch. 169, cl Averall 
V, Wade, infra. 

id) See Seton (1901), p. 2088, and 


the remarks on this case by Christian^ 
L. J., in Ivor v. IL, 4 Ir. E. Eq. 16; 
and see this case discussed in Be Darby, 
(1907) 2 Ch. 465, andcf. Eepington, 
(1904)1 Oh. 811. 

(e) Aldridge v. Forbes, 4 Jiir. 20 ; 
Lysaght’s Estate, (1903) 1 Ir. E. 235, 
and cf. Be Mower’s Trusts (supra). 
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of them, and ecites in the mortgage deed by mistake, that the 
are paid, and covenants against incumbrances, be will be lionrnl 
indemnify the mortgaged estate out of the other estate: in other 
words, there will be marshalling against the niortgagor ami volunteers 
claiming through him (a). And the result has been the same wlien 
a mortgagor settling part of mortgaged estates covennntsjo exone- 
rate them from incumbrances; the tenant in tail under the setllcinent 
has been held entitled under these circunistanees to ihnev tin* ni<u*t- 
gage upon the unsettled estates, not only as against tlu* settlor ami 
against the assignee in baiihruptey, but also as against '-ii])^(M|m‘nt 
judgment creditors (h), hut not, it seems, .against a siiljstepient 
incumbrancer being an assignee for value withtuU m>ti<a:* fe). 

Where, liowever, two estates both charged w'lth del)ls ami Ic^gaeies 
under a will are successively mortgaged iiiider a power of a|)|)oint- 
ment contained in the will, the former incumbrancer, tliough his 
mortgage contains a covenant against incumbrances, cannot marshal 
against the latter incumbrancer aiyy more tliaii he could Imve done 
against persons taking in default of appointment (d). 

Nor will the doctrine of marshalling be applied in favour of a 
subsequent mortgagee as against intermediate volunteers, in favour 
of whom one of the estates subject to a mortgage has been conveyed. 
Suppose, for instance, A. mortgaged Blackacre and Whiteaore to B., 
and then made a voluntary settlement of Whiteacre, and afterwards 
mortgaged Blackacre to C., the doctrine of marshalling would not be 
applied in favour of Cb, by compelling B. to liave recourse to White- 
acre alone so as to leave Blackacre free (c). 

If one of two estates in mortgage is subject to a portion, the 
person entitled to the portion may, if it be necessary, compel the 
mortgagee to resort to the other estate, so that the payment of the 
portion as well as the mortgage may be worked out (/). 

So where a jointure is a charge upon two estates, and a portion 
upon one of them only, the portioner can compel the jointress to 
resort to the other estate. In Lanojj v. Athol (g), Lanoy created, by 
marriage settlement, a charge of 500L a year upon real estate as a 


(a) Stronge v. Hawkes, 4 Be G. & J. 
632,651. 

{h) Hughes v, Williams, 3 Mac. & G . 
683 ; Chappell v. Bees, 1 De G. hi. & 
G. 393. 

(c) Barnes t’. Bacster; Stronge c. 
Hawkes, supra, hut see Tighe -v. 
Dolphin, (1906) 1 Ir. B. 505, following 


Averall v, Wade, infra, p. 62. 

(d) Stronge v. Hawkes, snpra. 

{e) Dolphin r. Aylward, I.. ID 4 
IL L. 486, 501. 

(/) Bancliffe v. I.^arkyns, 6 Dow, 
216; cf. Saiinders-I )avies, 34 0. D. 
482. 

ig) 2 Atk. 444. 
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jointure for his wife, afterwards Duchess of Athol, and there was a 
covenant for the payment thereof. Under a post-nuptial settlement 
by Lanoy of his real estate, there was a term of 200 years created 
to raise a portion of 6000L for daughters. The plaintiff, being an 
only daughter, was entitled to 6000Z., which the real estate was 
sufficient ^to pay. It w^as lield that the Duchess of xlthol having two 
funds, viz, the real estate under the settlement and copyholds and 
personal estate to ■which she could have recourse under the covenant, 
for the payment of her jointure, while the plaintiff had only one 
fund, viz., the real estate in settlement, she was entitled to turn the 
Duchess upon the copyhold and personal estates {a). 

If a mortgagee chooses to take the (i/) of a widow in 

satisfaction of his debt by bond or covenant. Equity will ascertain the 
value, and make her a creditor for that upon the mortgaged estate (c). 

Where an estate is subject to debts, legacies, or other charges, and 
the owner mortgages a part of such estate, the mortgagee will, as 
against the mortgagor, or a purchaser from him of the part mort- 
gaged, have a right to throw such charges upon that of the 
estate wdiich is not comprised within his security (d). 

In applying the doctrine of marshalling to mortgagees and 
creditors, the Court will not interfere with the first mortgagee’s 
right to take his debt out of that part of his security which becomes 
first available upon tlie ground that other funds are comprised izi 
his security (c), nor will a mortgagee who is executor and legatee of 
the mortgagor be compelled to satisfy the mortgage debt out of the 
first sufficient sum of personal assets that comes to bis hands (/) ; 
but if the mortgagee having a double fund has exercised his option 
in such a way as to disappoint a creditor by taking the only fund to 
which he could resort (g ) ; or even if such only fund had been 
applied for convenience by the order of the Court {h ) ; such exercise 
of option or order will not have the effect of disaj^pointing the 
creditor with one fund only, who v/ill therefore be entitled to stand 
pro tanto in the place of the former {i). 

The doctrine, however, of marshalling is not applicable wdiere no 

(«) See also Legh v. L., 15 Bi. 135. 179. 

(5) Qu'cere whether paraphernalia (/) Binns r. Nichols, 2 Eq. 25G. 

can now exist, see infra, under Hulme (</) Aldrich 2 ’. Cooper, p. 44, supra ; 

V. Tenant. d Lysaght’s Estate, (1903) 1 Ir. R. 235. 

(c) Tipj)iiig V. T., 1 P, W. 729. (h) Gwynne v- Edwards, 2 Russ, 289 

((7) Haynes t’. Eorshaw, 11 Ha, 93; (n.). 

Colyer I’.'Filich. 5 H. L. Oas. 905. (0 Trimmer r, Bayne, 9 Y. 209. 

(e) Wallis V. Woodyear, 2 Jur. (N. S.) 



62 


ADMINISTRATION. 


Aldrich, v. Cooper. 

question can be raised as to the insufficiency of the single fuiicl. 
Thus a second mortgagee having the security of estates A. aiicl B. 
and offering to redeem a prior mortgagee having the seeiirity of 
estate A. only, cannot be compelled by the prior mortgagee to resort 
to estate B. in the first instance (a). 


Judgment Debts. — Where there are judgments affecting ami 

some of the estates are settled for valuable eonsideratioi], and tlm-ro 
lias been either a mere concealment of the judgment, ami, a fortiori, 
if there is a declaration or covenant in the settlement that tiie ^^tate 
is free from incumbrances, the trustees entitled to the sultletl estates 
will be entitled to the benefit of the doctrine of marshalling, by 
having the judgments thrown iq^on the unsettled eslatt's, md only 
as against the settlor himself but also as against the judgment 
creditors of the settlor subsequent to the settlement, wliu do nut 
stand in any better position than the settlor himself. In Avemll 
V. Wade {h) a person being seised of several estates, and indebted by 
judgments, settled one of the estates for valuable consideration, with 
a covenant against incumbrances. He subsequently acknowledged 
other judgments, and it was contended, by subsequent judgment 
creditors, that, as their judgment debts only affected the unsettled 
estates, they on the principle in Aldrich v. Cooper^ having only one 
fund, had a right to compel the prior judgment creditors, who had two 
funds, — the settled and unsettled estates,— to resort to the settled 
estates ; or, at any rate, that the settled estates ought to contribute to 
tlie payment of the prior judgments. Sugden, €., boweverjield that 
the subsequent judgment creditors had no equity to compel the prior 
judgment creditors to resort to the settled estates : on the contrar\', 
that the prior judgments should he thrown altogether on the 
unsettled estates, and that the subsequent judgment creditors bad 
no right to make the settled estates contribute (c). 


Bankruptcy.— A trustee in bankruptcy takes the bankrupts estate 
subject to air equities and therefore subject to the equity to 
marshal (d). So where A. taking under a will two estates charaed 


(a) Gregg v, Arrott, L. & G. t. 
Sugden, 240. 

(b) (1805) L. & G. t. Sugden, 252 ; 
see lie Jones, (1893) 2 Ch. 470 ; 
McCarthy v. M‘Cartie, (1904) 1 Ir. E, 
100, and see Stronge v, Ilawkes, supra ; 
see A. r. W. discussed in Iver i\ Tver, 
(l869)Ir.E. 4 Eq. 15; Lysaght’s Estate, 
supra ; Elint i\ Howard, supra ; He 


Jones, (1893) 2 Ch. 401, supra. 

(r) Bee also Going t\ Fai’rel!, Beat. 
472 ; Hughes v, Williams, 3 Mac. & 
G. 083 ; Chappell i\ Eees, 1 I)e G. 
M. & G. 393 ; lie Lynch’s Estate, 1 Ir. 
Eq. 396. 

(//) Baldwin c. Belcher, 3 Dr. & 'Wt 
173, ci'. Dolphin i\ Aviward, L. IL 4 
II. L. 486. 
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with legacies, mortgaged each estate se2)arately, the proceeds of one 
estate proving insufficieiit to pay tlie legacies and mortgage money, 
the mortgagee of that estate was held entitled as against the mort- 
gagor or his assignees in bankruptcy-, to call upon the legatees to 
take so miicli of their legacies out of the other mortgaged estate, 
which was amply sufficient to answer for the legacies and the mort- 
gage thereon, as would leave a sufficiency to iya.y his mortgage (a). 

Insurance Policies. — An Insurance office, where a policy is forfeit- 
able on the suicide of the assured, except as to a benehcial interest 
vested in an assignee, cannot upon the suicide of the assured, compel 
the assignee to resort to other securities held by bim for the debt, 
or to have it rateahly paid out of all the securities (b). The result 
is tlie same when the policy has been assigned with other securities 
• to the Company, for upon the death of the assured by suicide, the 
Coini^ariy must repay themselves their debt out of the sum assured, 
and re-assign the securities to the parties entitled to them (c). 

Surety. — Where the creditor has two funds to which he can resort 
the surety is entitled to marshal not only as against the principal 
debtor, but also as against all p)ersons claiming under him. In Re 
WestMiithus (cZ), W. shipped oil to L. & Go., who, on its arrival, 
endorsed the bill of lading and deposited it with H. & Co*, brokers, 
who advanced money on it. H. & Co. had previously advanced 
money upon other goods the property of L. & Co. deposited with 
them by way of security. L. & Co. having become bankrupt, the 
oil not having been paid for, the agents of W. claimed the oil from 
the master, who, however, delivered it to H. & Co. It avhs held 
first that the transfer of the goods to H. & Co. would in equity he 
treated as a pledge or mortgage only, and that W., therefore, by his 
attempted stoppage in transitu, acquired a right to such goods in 
equity against the assignees of L. & Go., subject to the lien, of 
H. & Co, for the sum they had advanced upon them. Secondly, that 
W., by means of his goods, had become surety to H. & Co. for L. & 
Co.’s debt, and had a clear equity to oblige H. & Co. to pay their debt 

(a) Ex, p. Hartley, 1 Deac. 288 ; (6) Solicitors &c., L. A. Soc. v, 

explained in M‘Cartliy v. M‘Cartie, Lamb, (1864) 2 De G. J. & S. 251; 

(1904) 1 Ir. 100 ; Broadbent r. Barlow, City Bank v. Sovereign L. A. Co., 

8 De G. P. & J. 610; Ex. 2^ Alston, (1884) 50 L. T. 565. 

L. E. 4 Chi les ; Heyman r. Dubois, (A White British Empire. &c., 
13 Eq. 158 ; Ex. p. Salting, 25 C. D. ' L. A. Go., (1868) 7 Eq. 394. 

148; Wace, Bankruptcy, 361. (d) 5 B. &Ad. 817. 
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out of L. & Co.’s own goods deposited with them in ease of his siiretVj 
and, all the goods of W. and L. & Co. having been S(dd, . might 
insist on the proceeds of L. & Co.’s goods being appropriated in 
the payment of the debt, and therefore that . was entitled to have 
all the proceeds of the oil paid over to him (a), A surety, more- 
over, can compel the principal creditor, a mortgagee,^ to avail 
himself of his equitable right to consolidate seeiirities, s<» that 
marshalling ina^^ be carried out in favour of tlie sni ety. In 
Ileijman v. Duhois (h). A., by policy 9322, assured his life for 
2000/. — which he mortgaged to the office for 1000/. A. substo 
quently ejected a policy 9695 for 1000/. in tia* same nffict*, and 
then mortgaged it to the office to secure 500/. A. atuawanls 
effected a policy 10,688 for 1000/. in the same otlua*, and mortgaged 
this policy together with policy 9822 to the office to securt^ 1500/., 
for the repayment of which the plaintiff was seenrity. A. became 
bankrupt, and the plaintiff being sued by the Company, paid theiii 
975/. 16s. lOd. in part discharge of the judgment and costs. Policy 
10,688 was forfeited for non-payment of tlie premium. Upon A.*s 
death it was held by -Bacon, V.-C., that as against A.’s assignee in 
bankruptcy the plaintiff was entitled to have the securities 
marshalled, so as to be paid out of the policy monies tlie sum 
which he had been comjjelled to pay under the judgment, including 
the costs of the action (c). 

Tlie right, however, of a subsequent mortgagee B. of one fund to 
compel a former mortgagee xA. of the same fund and another to 
resort, in the first instance, to that fund which will leave his own 
either wholly or partially free, cannot be interfered with by a surety/ 
for the debt due on the first mortgage who on the exhaustion of the 
fund not mortgaged to B. has paid the balance of the debt due to A, 
and has taken an assignment of xA.’s security on the other fund (d). 


Agents.— If an agent, as for instance a factor or consignee, pledge 
the goods of his principal and also goods of his own to secure a 
debt, the pledgee may be compelled by the principal to resort first 


to. the agent’s goods. In Ex 
employed a firm in England as 

' (a) Approved Kemp l\ Falk, 7 A. C’. 
573. See also Spalding v. Iluding, (i 
B. 376 ; Ex. p. Alston, L. E. 4 Oh. 168 ; 
and cases cited under note “ Bank- 
ruptcy,’’ supra, p. 62. 

(5) 13 Eq. 158. 


j). Alston (c), a firm in Ceylon 
their agents and factors, and the 

(c) Seton, (1901) 2088. 

South V. Bloxain, 2 lieni. & AL 
457 ; explained in Dixon v. Steel, (1901) 
2 Oh. 602 ; and see. Me' ToogootiA 
Legacy Trusts, 61 L. T. 19. 

(^^) L. E. 4 Ch, 168. 
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course of the business was that the Ceylon firm consigned cargoes 
of cofiee to the English firm for sale on their account, and drew 
bills on the English firm against the consignments. Consignments 
of coflee having been made in this manner, and bills accepted by 
the English firm against them, the English firm pledged the coffee 
which belonged to the Ceylon firm, together with certain securities 
of their own, with T., their broker, to secure a large debt due from 
them to him. The English firm became insolvent, and executed a 
creditors' deed under the Bankriiptcj’' Act, 1861 ; and then T. sold 
the coffee, which produced more than sufficient to cover the bills 
drawn against it, and enough of the other securities to satisfy his 
debt, and still held securities of the English firm in his hands. It 
was held by the Court of Appeal in Chancery that the Ceylon firm 
were entitled, as against the creditors of the English firm, to have 
*the securities marslialled, so as to have a lieu on the securities of 
the Engiisli firm remaining in the hands of T., for the balance due 
to them in respect of the consignments of coffee. A guarantee by 
one partner for the debt of the firm, which gives the creditor a 
right of proof against the separate estate of the partner in addition 
to his right of proof against the joint estate of the partnership, 
is also a security to which the principle of marshalling is 
applicable (a). 

Husband and Wife. — Married Woman. — Where husband and wife 
mortgaged all the estates of the wife, and subsequently one of the 
estates to another person, the latter was held entitled to marshal 
against the wife surviving (b). 

In lie Loder (c), C., a widow, was entitled to one-third of the 
income of a fund restrained from anticipation, and to the other two- 
thirds free from restraint. She mortgaged all her interest in the 
fund to F. She then married, and charged her interest in favour of 
P. The income was sufficient to pay the interest on F.’s mortgage, 
and also the premiums of certain policies which formed part of his 
security. It Avas held that as between F. and P., F. should take 
his interest and the premiums first out of the one-third restrained, 
so as to leave the remaining two-thirds free for P. 

Landlord and Mortgagee. — The principle of marshalling has been 
applied to cases between a landlord and a mortgagee of chattels of 

(a) Bxp. Salting, 25 0. D. 148 ; (5) Tidd v. Lister, 3 Pe G. M. & G. 

p. Alston, L. E, 4 Ch. 168 ; Be West- 85L 
zinthus ; Broadbent v, Barlow, supra. (c) 35 W. E. 58. 

AV, & T. VOL. I, 
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a tenant, where the landlord has distrained not only the chatty- 
comprised in the security, but also other chattels of the tenant. 
Thus in Ex p. Stephenson (a) a tenant mortgaged some personal 
chattels, and being in possession of them and also of other personal 
chattels, the landlord distrained for rent upon both sets of chattels. 
The person in possession under the distress was requested by the 
mortgagee, and consented, to hold possession of the goods, or at 
least of the mortgaged goods, for him as well as the landlord, 
without prejudice to the landlord's rights. The tenant then 
became bankrupt, and after the bankruptcy the landlord's demand 
was satisfied by means of a sale of goods, some, if not all, of which 
%vere subjected to the mortgagee's security, whilst some or all of the 
goods to which the security did not extend remained unsold. It 
was held by Knight-Bruce, V.-C., that the mortgagee was entitled 
to stand in the place of the landlord, and to be paid the amount of 
his mortgage debt out of the proceeds of the goods taken under the 
distress which were not comprised in his security (b). 

Portions. — A testator devised his real estate subject to a trust to 
raise portions. His general personal estate was insufficient for the 
payment of debts, and the real estate and the specifically bequeathed 
personal estate had to contribute rateably. Held that, as betw^een 
the portioners and the persons entitled to the real estate, the former 
were not bound to contribute (c). 


Two Funds, one subject to Lien. — The defendants, S. and Co., 
auctioneers, sold a brewery for X., and had in hand the sale-money, 
subject to their charges. They also sold for X. some furniture, and 
held the proceeds. X. assigned the proceeds of the brewery to the 
plaintiff W., who gave notice to S. and Co. S. and Co. paid 
X. the proceeds of the furniture money, and paid themselves out 
of the brewery money assigned to AV. Held by C. A. that, as 
S. and Co. had not equal claims or charges upon both funds, but 
a lien only on the brewery money, and a mere right of set-off as to 
the furniture money, they were right in so satisfying their lien, and 
that the principle of marshalling had no application (d). 


(а) De Or, 586. 

(б) See also Broadbent v. Barlow, 
De G-. F. & J. 570. 

(c) Be Sannders-Davies, 34 0. D. 
482 ; following Eaikes v, Boulton, 2 1 


B. 41, and explaining Long v. Short, 
1 P. W. 403. Of. Be Bawden, (1894) 
1 Ch. 692. 

(d) Webb V, Smith, 30 0. D. 192; 
and cf . Be Dunlop, 21 C. D. 583. 
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The Crown. — Marshalling takes place where the Crown has two 
funds to which it can resort under an extent, viz., an estate com- 
prised within a mortgage — and other property of the mortgagor ; 

for ” in such a case, as observed hy Eldon, C., in the principal case, 
‘^a mortgagee whose interest in the estate was affected by an extent 
of the Crown, has found his way, even in a question with the general 
creditors, to this relief, that he was held entitled to stand in the 
place of the Crown, as to those securities which he could not affect 
per directum, because the Crown affected those in pledge to him” (a). 
So when creditors were not entitled to be paid out of real estate, 
there being a debt owing to the king, it w^as ordered that the king’s 
debt should be satisfied out of the real estate, that the other creditor| 
might be let in to have satisfaction of their debts out of the personal 
* assets ” (h). 


Admiralty Cases. — The same doctrine was applied in the Admiralty 
Court, as for instance where there were several bonds, and one was 
secured on the ship and freight, and another upon the ship, freight, 
and cargo, the bond-holders who had a charge on the cargo were not 
allowed to disappoint the other bond-holders who had none thereon, 
but were compelled to resort to the security against their ship and 
freight (c). So where bottomry bond-holders had two funds out 
of which they might be satisfied, the first being ship and freight, 
and the second the cargo, and the master could only resort to the 
first fund for payment of his claim for wages and disbursements, 
the funds would be marshalled by the Court so as to allow the 
master to be paid out of the proceeds of the ship and freight (d). 
And since the Judicature Act the equity, it would seem, is to be 
recognised and acted upon b}’’ every Division of the High Court 
of Justice (e) , 


(a) Supra, p. 43. 

(b) Sagitary v. Hyde, 1 Vern. 455. 

(c) The Trident, 1 Wm. Eoh, 29, 35 ; 
La Constancia, 2 Wm. Rob. 404, 406 ; 
The Arab, 5 Jur. (N. S.) 417. 

(d) The Edward Oliver, L. E. 1 Ad. 


& Ecc. 379 ; The Chioggia, (1898) P. 1 ; 
and see The Eugenie, L. E. 4 Ad. & 
Ecc. 123 ; The Priscilla, Lush, 1. 

(e) Judicature Act, 1873, s. 24, s.-s. 
1 to 4, and s. 25, s.-s. 11. 
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HOWE in COUNTESS OF AYLESBUEY. 

May 22, 1S02. 7 Y. 137, 6 E. E. 96. 

Conversion as between Tenant for Life and Eemainderman. 

General rule, that where personal property is bequeathed for life, 
with remainders over, and not specifically, it is to be converted into 
* the Three per Cents., subject, in the case of a real security to an 
inquiry, whether it will be for the benefit of all parties ; and the 
tenant for life is entitled only upon that principle. 

Bequest of personal estate not held specific merely from being 
combined with a devise of land. 

The Court will protect an executor in doing what it would order. 

William Earl op Strafford, by his will, dated the 25th of 
October, 1774, gave to his wife Anne, Countess of Strafford, all 
his ^personal estate whatsoever (except the furniture of Wentworth 
Castle) for her life, subject to the following outpayments and 
legacies. He also left to her all his houses, gardens, parks, and 
woods, and all his landed estates for her life ; and afterwards all his 
personal and landed estates to his eldest sister Lady Anne Conolly 
for her life : and then to the eldest son of George Byng, Esq. ; and 
afterwards to his second, third, or any later sons he may have by 
the testator’s niece Mrs. Byng ; and then to the eldest son and other 
sons successively of the Earl of Buckingham by his niece Caroline, 
but all of them to be subject to the following outpayments and 
legacies. He left his wife the sum of 15,000L to dispose of for ever 
as she pleases, and the value of 500Z. in furniture in Wentworth 
Castle of whatever sort she chooses, else the whole furniture to be 
her’s if she meets with any difficulty in this disposition. He gave 
several legacies and annuities, and declared he would have all his 
debts paid, and gave all his servants a year’s wages. 

The testator died on the 10th of March, 1791. Anne Countess of 
Strafford died in his life, on the 9th of February, 1785. Lady Anne 
Conolly ffied a Bill foy an account of the personal estate, &c. By a 



CONVERSION — TENANT FOR LIFE AND REMAINDERMAN. 69 


I Howe V. Earl of Dartmouth. 

! decree made at the Rolls on the 17th of Islaj, 1793, the usual 

^ accounts were directed ; and it was declared that the plaintiff would 

I be entitled to the interest of the clear residue of the testator s 

i personal estate during her life ; and an inquiry was directed, who 

I were the next of kin of the testator at the time of his death. 

The Master’s report, dated the 7th of March, 1796, stated the 
account of the personal estate, part of which consisted of the 
following stocks and annuities, standing in the testator’s name at 
‘ his death : — 

4,320Z. Bank Stock ; 

9,572Z. per annum Long Annuities ; 

750Z. per annum Short Annuities. 

Under orders made in the cause, the sum of 15,000Z. and 4,000Z. 

I had been paid in by the executors, and laid out in 3Z. per Cent, 

f • Consolidated Bank Annuities. 

I By a decretal order, made on the 7th of May, 1796, the balance 

I of the personal estate in the hands of the executors, and of the 

interest, &c., was ordered to be paid into the Bank; and that the 
executors should transfer the 4,820Z. Bank Stock, the 9,572Z. per 
j annum Long Annuities, and 750Z. per annum Short Annuities, to 

I the Accountant-General, in trust in the cause ; and that the said 

funds, when so transferred, should be sold with his privity ; and 
that the money to arise by such sale should be laid out in the 
purchase of 3Z. per Cent. Annuities, in trust in the cause, subject 
to a further order ; and that the Master should appropriate a 
sufficient part of the said Bank Annuities, when purchased, to 
answer the growing payments of the several annuities ; and that, as 
^ any of the annuitants should die, the funds appropriated respectively 

should fall into the general residue, with liberty to apply ; and it 
w^as ordered, that the interest of the residue of the said Bank 
Annuities after such appropriation, and also the interest and 
dividends of the said 4,320Z. Bank Stock, should be paid to the 
plaintiff Lady Anne Conolly for her life, and on her death any 
^ person or persons entitled thereto were to be at liberty to apply : 

and after providing for the costs out of the balance of the personal 
estate, and for the arrears of the annuities out of the sum of 
2,067Z. 65 . Id., the balance of the interest and dividends received by 
the executors and ordered to be paid into the Bank, it was ordered 
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that the remainder should be paid to Lady Anne Conolly ; and also 
that 1,8462. 05, Id., cash in the Bank, which had arisen from interest 
of the funds in which part of the testator’s personal estate had been 
invested, should be also paid to her ; and that the dividends of 
24,6192. 4s. 10c2., 32. per Cent. Bank Annuities, in which the sums 
received by the executors from the personal estate had been invested, 
should from time to time be paid to her during her life, and on her 
death any persons claiming to be entitled were to be at liberty to 
apply ; and it was ordered, that the executors should get in the 
outstanding personal estate, and that so much tliereof as should 
consist of interest should be paid to Lady Anne Conolly, and so 
much as consisted of principal, should be paid into tlie Bank, 
subject to further order. 

The Master’s further report, dated the 10th of December, 1796, 
stated that the Bank Stock and the Long and Short Annuities had 
been sold, and the produce laid out in 32. per Cent. Annuities, 

Upon the death of the plaintiff Lady Anne Conolly, the suit was 
revived by her executors ; and the cause coming on before Lord 
Alvanley, then Master of the Eolls, for further directions on the 
subsequent report, it was insisted, on the part of Mr. Byng, that 
Lady Anne Conolly had received, for interest and dividends accrued 
on the Bank Stock and the Long and Short Annuities, and the 
produce thereof laid out in Bank 32. per Cent. Annuities, large 
sums more than she was entitled to, if those funds had been sold, 
as they ought to have been immediately after the testator’s decease, 
and the produce invested in a permanent fund, viz., the 32. per Cent. 
Consolidated Bank Annuities. The Master of the Eolls directed 
inquiries wdtli reference to that question between the executors of 
Lady Anne Conolly and Mr. Byng, and the other parties interested 
in the residue of the personal estate ; with liberty to present a 
petition to re-hear the order of 1796, as to the payments thereby 
directed to be made to Lady Anne Conolly. 

The re-hearing was argued before Lord Rosslyn, but no judgment 
was given. 

Mr. Mansfield, Mr. Lloyd, Mr. IF. Agar, Mr. Wingfield, Mr. 
Serjeant Palmer, Mr. Bell, and Mr. Richards, for diiferent parties, 
in support of the petition of re-hearing. 
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The tenant for life of such funds as Bank Annuities, carrying a 
higher interest, and Long and Short Annuities, wearing out rapidly, 
are not entitled to the enjoyment of them in specie ; but there is a 
standing rule of the Court, for the benefit of all parties interested, 
that those funds shall be laid out in the more equal fund, the 3L 
per Cents. No party ought to suffer by the circumstance, that 
what ought to haye been done, and what the Court would have 
directed to be done, immediately on the testator’s death, was not 
done. The state of this question is, that the late Lord Chancellor 
went out of office without having delivered any opinion upon the 
point; and Lord Alvanley thought he could not decide against the 
order of the Lord Chancellor ; supposing his Lordship to have been 
of opinion, that there was something particular in this will, upon 
the distinction between the gift of a general residue for life, with 
remainder over, and a specific bequest of this sort of property ; in 
which case it could not be sold, and the dividends follow, of course, 
from the death of the testator ; even the rule, that takes place in 
general legacies postponing the payment of interest to the end of a 
year from the death, not attaching upon it. But there is nothing 
specific in this will. This is a mere gift of the residue of the 
personal estate for life, subject to the payment of debts, legacies, 
and annuities. Under every such will, the Court has always sold 
this sort of property, if there was any wearing out fund, not 
specifically given, or any fund as to which the tenant for life had an 
advantage over those in remainder ^ ^ ^ ^ 

Mr. Romilly, and Mr. Trower, for the executors of Lady Anne 
Conolly, in support of the decree. 

The first question is, whether Lady Anne Conolly was entitled to 
the annual produce of the personal estate at the death of the 
testator ; if not, the next consideration is, whether the executors 
having paid it to her,. and particularly the dividends of the Bank 
Stock, those payments ought to be called back. 

The personal estate is given to her for life specifically. As this 
disposition is expressed, it is the same as if the testator had 
enumerated the particular articles, of which the personal estate 
consisted. He has not given his personal estate to his executors, 
in trust to sell, &c., and that what remains shall be given to those 
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persons : but he has given the personal estate to them specificalij 
as he has given the land. The Lord Chancellor considered, that 
there was nothing in the will, which made it necessaiy for the 
executor to convert this property into any other fund. For many 
purposes a bequest of all the personal estate is considered specific ; 
for instance, upon the question of exoneration, where there is a 
charge of debts. There is no doubt of the general rule : but tliis 
question does not depend upon it * ^ 

The second question is of considerable novelty, as to what is to 
be done with the dividends received, particularly upon tlie Bank 
Stock. "With reference to the Bank Stock, as distinguished from 
the Annuities, no case has established that the executor had done 
wrong by paying to the tenant for life the interest of some perma- 
nent fund, though producing more than if the property was invested 
in the 3Z. per Cents. ; and to make this party account for what she 
has received, that proposition must be made out 

The Lord Chancellor [Eldoii] desired the counsel in reply not to 
trouble himself upon the point whether the bequest w^as specific, and 
to advert to the Bank Stock. 

Mr. Mansfield, in reply. — In this respect there is no difference 
between the Bank Stock and the Annuities. The price is perfectly 
accidental, and is never considered. The Court says, first, Bank 
Stock is the stock of a trading company, not a Government fund, 
secured by the Legislature. The former also produces a high divi- 
dend, and is therefore more liable to fluctuation and uncertainty. 
For these reasons, this Court never sufiers those funds to remain 
which are considered hazardous, and, to a certain extent, w^astefiil. 
The tenant for life cannot have any more right to advantage in the 
shape of that large dividend, than of Long and Short Annuities. 
The Court goes further, ordering the conversion of 41, per Cents., a 
Government fund, probably on the principle that they are liable to be 
redeemed, and not so permanent a fund. With respect to refunding, 
these are trustees. Their conduct cannot affect the rights ; and it 
happens that there are dividends now due to Lady Anne Conolly in 
Court, which, if the decision is against her, the executors have no 
objection to apply to the refunding, if it is to take place * 
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Lord Chancellor Eldon. — No question arises upon this will 
except whether this is a specific bequest of such personal estate as 
w^as the testator’s at the time of his death. Lord Rosslyn is repre- 
sented to have had considerable doubt whether it was not specific ; 
and if it is, I agree, not only Lady Anne Conolly, up to the date of 
the decree, but afterwards, and Mr. Byng and the other persons in 
remainder, must take the specific produce of wdiat is specifically 
given. But if it is so to be considered, the decree is not correct, 
considering the bequest specific to the date of that decree, and no 
longer. It is WTong, therefore, in any wa3^ 

Upon the question, whether this is specific, it must be either upon 
the words describing the personal estate, or upon the construction of 
those words, coupled with the devise of all his landed estates. 

With respect to the latter, every devise of land, whether in 
particular or general terms, must of necessity be specific, from this 
circumstance, that a man can devise only what he has at the time of 
devising. Upon that ground, in the case at the Cockpit, it w^as held, 
that a residuary devisee of land is as much a specific devisee as a 
particular devisee is. 

But it is quite different as to personal estate. The question must 
be, did he mean to dispose of tvkat he had at the date of the ivill, or 
of that toliich lie shoidd have at his death ? If lie meant the former, 
then every part of that identical personal estate, wdiich is disposed 
of between the date of the will and the death, is a legacy adeemed : 
pro tanto it is gone. If the question is, wdiether those subjects, to 
be acquired between the date of his 'will and his death, should pass, 
I cannot say he did mean that. If not it can only be specific thus : 
that the persons to take the personal estate he should have at his 
death in different interests should enjoy it as he left it. 

Not one wmrd of this will goes to that. It is given as ‘‘ all his 
personal estate ; ” and the mode in which he says it is to be enjoyed, 
is to one for life, and to the others afterwards. Then, the Court 
says, it is to be construed as to the perishable part, so that one shall 
take for life, and the others aftenvards ; and unless the testator 
directs the mode, so that it is to continue as it was, the Court 
understands that it shall be put in such a state, that the others may 
enjoy it after the decease of the first ; and the thing is quite equal : 
for it might consist of a vast number of particulars ; for instance, a 
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personal annuit}', not to commence in enjojmient till the expiration 
of twenty 5 ^ears from the death of the testator, payable upon a con- 
tingency, perhaps. If, in this case, it is equitable that Long or 
Short Annuities should be sold, to give every one an equal chance, 
the Court acts equally in the other case ; for those future interests 
are, for the sake of the tenant for life, to be converted into a present 
interest, being sold immediately in order to yield an immediate 
interest to the tenant for life. As in the one case, that in which 
the tenant for life has too great an interest, is melted for the benefit 
of the rest ; in the other, that, of tvliich, if it remained in specie, he 
might never receive anything, is brought in, and he has imjnediatAdy 
the interest of its present ivorth. 

As to the annuities charged upon this estate, the tenant for life, if 
entitled to the whole, would be properly paying out of the aggregate 
property the annuities. But it would be great injustice to those in 
remainder, if these capital sums "were paid out of that part of the 
bulk of the property which does not consist of perishable interests, 
and were not to be thrown in proportion upon the perishable part. 
The ordinary rule of apportioning requires, that, in some degree, a 
provision should be made out of those (the Short Annuities), if they 
remain, and not out of the 8L per Cents, only. 

The cases alluded to, where personal estate has been taken to be 
specifically given, do not apply. First where a residuary legatee 
takes it [the residue] as a specific gift, not subject to debts, the 
inference, that he is to take that personal estate, is not made, in 
general cases, upon the bequest of all the testator’s personal estate, 
but upon the effect of that, connected with what arises out of other 
l^arts of the will, with regard to the intention to fix upon other funds 
charges that would primarily fall upon that fund ; and that must be 
made out, not by conjectures, but by declaration plain, or manifest 
intention (a). That is the principle upon which it is agreed these 
cases are to be construed ; and the intention has never been con- 
sidered manifest merely from a disposition of the personaL estate in 
the same clause with land ; which must be taken to be si^ecifically 
given. But those cases do not go the length, that, if the enjoyment 
is portioned out in life interests, with remainders over, it is specific. 
I am clearly of opinion, therefore, that this is not a case in which 
(a) See Ancaster v. Mayer, supra, p. 1. 
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the personal estate is in this sense specifically given, with a direction 
that it shall remain specifically such as it was at the testator’s death ; 
and the purposes for wdiicli it is given are those for which it is 
admitted there is a general rule, that these perishable funds are to 
be converted in such a way as to produce capital bearing interest. 

I was astonished when that was doubted. From general recollec- 
tion, I had considered the practice to be, that the first moment the 
observation of the Court was drawn to the fact, the Court would not 
permit property to be laid out, or to remain upon such funds, under 
a direction to lay it out in Grovernment securities, but would imme- 
diately order it to be converted into that which the Court deems, for 
the execution of trust, a Government security. 

I pass over what has been said as to real securities ; for there is a 
great difference between real securities, or Bank Stock, for instance, 
and Government securities. Bank Stock is as safe, I trust and 
believe, as any Government security; but it is not Government 
security • and therefore this Court does not lay out, or leave, the 
property in Bank Stock ; and what the Court will decree, it expects 
from trustees and executors ; I will not state what the Court would 
do, where executors had not made these conversions. That depends 
upon many circumstances. But I abide by Lord Kenyon's rule in 
the case of Mr. Champion, an executor, before which time it was 
doubted whether an executor could lay out the property in 3L per 
Cents. («). JjOX A. Kenyon, who was a repository of valuable know- 
ledge, produced a dictum of Lord Nortliington, that the Court would 
protect an executor in doing what it would order him to do. The 
Court in this case would order him to do that. 

It is not so in the case of a mortgage. The Court would not 
permit a real security to be called in without an inquiry, whether it 
wmuld be for the benefit of every person ; and it is accident that 
some part of the assets will produce more interest than a genuine 
trust security. In some instances, there is little doubt, it may be 
not only for the benefit of the tenant for life, but for the substantial 
interest of the remainderman, that the property should not be 
shifted from a good real security. 

The question then is, whether the Court will change the fund, not 
as between the remainderman and the executor, but in a question 
{a) See Order 22, r. 17 ; R. S. 0. Nov. 1888; and Trustee Act, 1893. 


^6 


ADMINISTRATION. 


Howe V. Earl of Dartmouth. 

)etween the tenant for life and the remainderman ; and the question 
dth the executor cannot well arise, so as to be acted upon, till a 
ailure by the tenant for life, or those who represent him ; for the 
ustice of the case, if the tenant for life has received so much, would 
)e, that he should bring it back in ease of the executor, who paid 
dm. If the rule is, that the fund shall not remain, it is impossible 
0 say, the date of the decree shall decide. I do not like to put it 
pon the possibility of collusion ; but that is not to be totally 
eglected, for it may happen, that tlie executor himself may be the 
enant for life, and then he has an interest in delay. Of necessity 
here must be great delay, before there can be a final decree in a 
ause of great property, and it may be very much protracted where 
here is an interest. However, I do not put it upon that. But if ^ 
le principle is, that the Court, when its observation is thrown upon 
, will order the conversion, it ought to be considered, to all practic- 
ble purposes as converted, when it could be first converted. That 
; the genuine inference from the other principle. If the Court has 
ver attended to the difficulties often thrown before it, with regard to 
erishable property of other kinds, as leasehold estate, &c., it never 
as as to stock. You can learn the price at wliich it might be 
mverted on any day, and the moment the Court was ordered by 
le Legislature to lay out its funds in stock, it necessarily held, that 
sr this purpose stock must always be considered of the same value. 

; is for the benefit of the creditor that it should be thrown into a 
Sting fund ; and it is equal to all the parties interested. As to 
ank Stock, the Court has ordered 4h per Cents, and 5L per Gents. 

' be sold and converted into dl. per Cents, upon this ground, that, 
j-wever likely, or not, that they may be redeemed, the Court looks 
them as a fund that is not permanent, though it may remain for 
er ; and considers, that from that quality, there is an advantage 
the present holder, who gets more interest, because they are liable 
be redeemed. I do not know whether the reasoning is as just in 
actice as it is in theory. Property cannot be laid out by this 
)urt in Bank Stock in the execution of a trust to lay it out in 
overnment securities, for it is not a Government security. Cou- 
rting that, therefore, the executors would have done what this 
)urt would have ordered, and that falls under the same considei'a- 
m, and the advantage, if an^q ought not to accrue to the tenant for 
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life. The account, therefore, must go as to that, as well as the Long 
and Short Annuities, the time at which it tvoiild have heen con- 
verted, if the ohservation of the Court had been draton to the fact that 
the executors tv ere possessed of those funds. 

This petition of re-hearing is therefore well founded. 


NOTES. 

1. Generally. 

2. Intention to give enjoyment in specie, p. 80. 

3. Income of residue as between legatee for life and successors, p. 87. 

4. Duties and liabilities of trustees as to conversion, p. 91. 


1. Generally. 


When there is a residuary bequest of property to persons in 
succession, and no trust for conversion, and such property is not 
invested upon securities which would be authorised by the Court, 
then, unless there is an express or implied expression of intention by 
the testator that such property is to be enjoyed in specie, the general 
rule of the Court is, that it is to be converted and invested in 
Consols or other authorised securities {a). 

The rule only applies to a disposition by will of residuary per- 
sonal estate given as one fund to be enjoyed by several persons in 
succession, and does not apply to a settlement by deed (&). Though 
it cannot perhaps be said that the rule in the principal case never 
applies in the case of an absolute gift of a residue with an executory 
limitation over, yet the rule is not generally applicable in such a 
case (c). 

The rule is applicable to property of a wasting or perishable kind 
e.g. terminable annuities, leaseholds {d) and, in favour of the tenant 
for life, to reversionary property (c), and to all other existing invest- 
ments not of the recognised character, and which are consequently 


(a) Tickner v. Old, 18 Eq. 422 ; 
Thursby v. T., 19 Eq. 406; Macdonald 
V. Irvine, 8 0. D. 101 ; Roberts v. 
Morgan, 23 L. E. Ir. 118; Pitcairn, 
(1896) 2 Ch. 199 ; Seton (1901), p. 
1686; Jarman (1893), p. o76; Theo- 
bald, 7th edit., p. 555 et seq. 

(5) Be Van Straubenzee, (1901) 2 Ch. 
779. 

(c) Be Bland, (1899) 2 CL 336, and 


cf. Be Hammersley, 81 L. T. 150. 

{d) Eryer v, Biittar, 8 Si. 442; 
Wightwick V, Lord, 6 H. L. 0. 217 ; 
and see Cover on Capital and Income, 
97 et seq. 

(e) Wilkinson v. Duncan, 23 B. 469 ; 
Johnsons. Eouth, 27 L. J. CL 305; 
Harrington v, Atherton, 2 De G. J. & 

S. 352 ; Eowlls v. Bebh, (1900) 2 Ch. 
107. 
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deemed to be more or less hazardous (a), A distinction has, how- 
ever, been drawn between ^‘wasting’’ and “hazardous but per- 
manent” securities, and where trustees are by the will empo^vered 
to retain securities of the latter character the rule has no appli- 
cation (b); but the validity of this distinction has been denied, and 
the power to retain has been held to give the life tenant the income 
of wasting securities (c). 

For where personal estate is given in terms amounting to a general 
residuary bequest, to be enjoyed by persons in succession, the inter- 
pretation the Court, in the absence of evidence of a contrary intention, 
puts upon the bequest is, that the persons indicated are to enjoy the 
same thing in succession ; and in order to effectuate that intention, 
the Court, as a general rule, converts into permanent investments so 
much of the personalty as is not so invested, and also reversionary 
interests (cl). The rule did not originally ascribe to testators the inteii- 
tion to effect such conversions, except in so far as a testator may be 
supposed to intend that which the law will do; but the Court, finding 
the intention of the testator to be, that the objects of his bounty 
shall take successive interests in one and the same thing, converts 
the property, as the only means of giving effect to that intention (c). 

It follows from what is laid down in the principal case that all 
property, of whatever kind, included in a residuary bequest, whether 
wasting, perishable, or even permanent in its character, if it be not 
invested in authorised securities (/), or real securities, would, in the 
absence of any directions to invest, be converted and invested by 
order of the Court, in 2|- per Cent. Consols (g) ; and it will be a 
breach of trust on the part of the trustees not to act in the same 
manner (fe), having regard, however, it is presumed, to the Trustee Act 
and Eules of Court referred to in note (/). Where, however, wasting 

((x) Macdonald v, Irvine, 8 0. D. (c) He Nicholson, (1909) 2 Ch. Ill ; 
101 ; Prendergast v, P., 3 EC. L. Gas. and see infra, p. 83. 

218 ; Wightwick v. Lord, 6 H. L. [d) Macdonald v. Irvine, supra. Re 
Gas. 217 ; Johnson v, Eouth, 27 Pitcairn, (1896) 2 Gh. 199. 

L. J. Gh. 305 ; Harrington v, Atherton, (e) Gafe v. Bent, 5 Ha. 35 ; but see 
2 De G-. J. & S. 352 ; Wilkinson v. Pickering v. P., 4 My. & G. 289. 
Duncan, 23 B. 469; and the observa- (/) As to which see E. S. G., 
tions of CoUenham, G., in Pickering v. Order 22, r. 17 : Annual Practice, 
P., 4 My. & G., 289; Porter v. Part. IL ; and The Trustee Act, 1893. 
Baddeley, 5 G. D. 542. [g) Vaizey, Investment, 1890, p. 27; 

(5) Re Sheldon, 39 G. D. 50; Re Eoberts v. Morgan, 23 L. E. Ir. 118; 
Bates, (1907) 1 Gh. 22; Re Wilson, Thornton v. Ellis, 15 B. 193. 

(1907) 1 Gh, 394 ; and cf. Ghaytor, (A) Bate v. Hooper, 5 De Gr, M, ^ 
(1905) 1 Gh. 233. O, 338. 
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securities are retained under a power to postpone conversion or 
where the property is so laid out as to be secure, and to produce a 
large annual income, but is not capable of immediate conversion 
without loss or damage to the estate ; the rule is not to convert the 
property but to set a value upon it and to give the tenant for life 
equitable interest thereon (a). The rule appears to be settled that 
the rate of interest now given will be 3 per cent.(Z^). 

‘^It is quite clear that the rule must be applied unless upon the 
fair construction of the will you find a sufficient indication of inten- 
tion that it is not to be applied ; the burden in every case being 
upon the person who says the rule of the Court ought not to be 
applied,’^ per James ^ L. J., in Macdonald v. Irvine (c). 

For instances of the application of the rule laid down in the prin- 
cipal case, see the cases cited in note (d). 

Annuities. — The rule applies, in favour of one having a life annuity 
charged on a residue (c). So, likewise, if it be charged on a wasting 
fund, as in Fryer v. Biittar(f), where the testator gave to M. W. an 
annuity of 40Z. for life payable out of his Long Annuities, and 
directed that at M. W.’s death the principal out of which the annuity 
arose should go to his next of kin then living; and he further directed, 
that the annuity should be secured on his stock of Long Annuities. 
The testator died possessed of 5091. Long Annuities; Skadivell, V.-C., 
held, that a fund for payment of the annuity ought to be provided in 
the Three per Cents., and that the money required for that purpose 
ought to be raised by the sale of part of the Long Annuities, and 
that the remainder of the Long Annuities formed part of the 
testator’s residuary estate. 

(a) Meyer v. Simonsen, 5 De Gr. & v. Dixon, 10 Si. 636 ; Chambers v. C., 

Sm. 723; following Gibson v. Bott, 15 Si. 183; Lichfield v. Baker, 13 B. 

7 Y. 89; Caldecott t’. C., 1 Y. & C. C. C. 447 ; Oakes v, Strachey, 13 Si. 414 ; 

312, and see Llewellyn’s Trust, 29 B. Hood v. Clapham, 19 B. 90; Jebb v. 

171; Brown r. Gellatly, L. R. 2 Oh. 751; Tugwell, 20 B. 84 ; 7 De G. M. & G. 

cf. Gray v. Siggers, 15 C. D. 74. 663 ; Blann v. Bell, 5 De G. & Sm. 

(b) Re Woods, (1904) 2 Oh. 4. 658 ; 2 De G. M. & G. 775; Howard 

(c) 8 C. D. p. 124 ; see also Re v. Kay, 27 L. J. Ch. 448 ; Craig u 

Game, (1897) 1 Cb. 881. Wheeler, 29 L. J. Ch. 374; Re Game, 

(d) Lichfield v. Baker, 2 B. 481 ; (1897) 1 Ch. 881 ; Re Shaw’s Trusts, 

Sutherland v. Cooke, 1 Coll. Ch. R. 12 Eq. 124. 

498 ; Pickup v. Atkinson, 4 Ha. 624 ; (e) Wightwick v. Lord, 6 H. L. Cas. 

Caldecott C., 1 Y. & 0. C. C. 312 ; 217. 

Johnson v. J., 2 Coll. Ch, B, 441 ; Benn (/) _8 Si. 442. 
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3. Intention to give Enjoyment in Specie. 

This intention may be expressed (a), or may be inferred from the 
terms of the whole will, and the authorities show an inclination to 
allow small indications of intention to exclude the rule (b). Where 
the interests of successive takers of a residue are not conflicting, as 
where a residue is given to a widow for life for the maintenance of her- 
self and children, and to be equally divided at her death among her 
children, the case for conversion is weaker than where tlie interests 
of the tenant for life and remainderman are antagonistic (c). 

Where wasting or reversionary property is given to persons in 
succession specifically, in the strict sense of that term, tlien there 
can be no reason for converting it (d). 

But the mere absence of a direction to convert the property has • 
never been construed to mean that it should be enjoyed in specie bj’' 
legatees in succession (e). 

If, however, an intention can be collected from the will, tliat 
property shall be enjoyed in specie, as it existed at the death of the 
testator, although the property be not, in a technical sense, speci- 
fically bequeathed (/), where, for instance, in the gift there is a 
partial enumeration of articles (which does not render tlie residuary 
gift specific (<:/) ), it ought not to be converted Qi), even although tlie 
trustees have given to them a discretionary power to do so (?) ; if 
such power is given to the trustees, with a view to the security of 
the property, and not with a view to vary or affect the relative right 
of the legatees (A:). And where a residuary devise and bequest 

(а) Pickering?;. P., 4 My. & 0. 289 ; Cooke, 1 Coll. Ch. R. 498 ; Re Green, 

Collins V. 0., 2 My. & K. 40 C. D., p. 618. 

(б) Morgan v, M., 14 B. 72 ; Pliiives {h) Hinves v. H., 3 Ha. 611 ; Mac- 

V. H., 3 Ha. 611; Re Bland, (1899) 2 donaid v. Irvine, 8 C. D. 101 ; Pickup 
Oh. 336; but cf. citation from v. Atkinson, 4 Ha. 624 ; Pickering ?;. 
Macdonald ?;. Irvine, p. 79, supra. P., 4 My. & C., 289; Hubbard v. 

(c) Marshall v. Bremner, 2 Sni. & Young, 10 B. 203 ; Harris v. Poyiier, 

G. 237 ; /?e Eaton, 70 L. T. 761. 1 Dr. 181 ; followed in Re Game, 

(d) Yincent v. Newcombe, You. 599 ; (1897) 1 Ch. 881 ; Collins v, C., 2 My. 

Cockran v. 0., 14 Si. 248. & K., 703. 

(e) Johnson v. J., 2 Coll. Ch. E. (?) Lord ?;. Godfrey, 4 Madd. 455. 

441; Morgan ?;. M., 14 B. 72, 83. (A;) Milne v, Parker, 12 Jur. 171; 

(/) As to which see Bothamley D’Aglie n. Eryer, 12 Si, 1 ; Marshall n. 
Sherson, 20 Eq. 304; Re Ovey, 20 Bremner, 2 Sm. & G. 237 ; Hubbard 
0. D. 676; 8A. C. 812. v. Young, 10 B. 203; Harris v. 

{g) As to which see Sutherland v. Poyner, 1 Dr. 181; Morgan?;. M., 14 
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contains certain property the gift of which is specific, such as lands, 
freeholds, &c., there is a ground for inferring that other property 
included in the residue, such as Long Annuities, were also intended 
to he given specifically (a). 

The argument in favour of specific enjoyment of things partially 
enumerated is, perhaps, -weaker when they are given through the 
intervention of a trust (b), 

A direction for conversion may be so expressed as to indicate an 
intention that there should be no conversion by the Court. Thus, 
a trust to convert at a particular time, e.g. the death of the tenant 
for life, will entitle the tenant for life to specific enjoyment (c). 

So also a discretionary power of sale given to the trustees or to 
the tenant for life is inconsistent with and negatives any presumed 
intention of the testator that there should be conversion by the 
Court (d). 

A power to vary securities is important, as showing that the 
testator did not intend his residue to remain on perishable 
securities (^). But it is said by Leach, V.-C., in Lord v. Godfrey {f), 
that such power is given to trustees with a view to the security 
of the property, and not with the view to vary or affect the relative 
rights of the legatees. 

And where the property is given over specifically at the death of 
the tenant for life(^), or where the conversion of a part is expressly 
postponed for a certain time, the tenant for life will be entitled to 


B. 72 ; Mills v. Brown, 21 E, 1 ; 
Fielding v. Preston, 1 De G. & J. 438 ; 
Boys V. B., 28 B. 436 ; Thursby v.T., 
19 Eq. 406 ; but see cases cited p. 89, 
infra, notes (ri) (e). 

(a) Bethune v. Kennedy, 1 My. & 

C. 114; Simpson v. Earles, 11 Jur. 
921 ; 81 E. E. 928; House v. Way, 18 
L. J. Oh. 22 ; 83 E. E. 345 ; Burton v. 
Mount, 2 Be G. & Sm. 383; Holgate 
V, Jennings, 24 B. 623 ; but cf . Blann 
V. Bell, 5 De G. & Sm. 658. 

(b) Craig v. Wheeler, 29 L. J. Oh. 
374; 8 W. E. 172; followed in Re 
Game, supra; Vincent r. Newcombe, 
You. 599; Vaughan v. Buck. 1 Ph. 
75; Blann t?. Bell, 2 De G. M. & G. 
775; Bowden v. B., 17 Si. 65; Hood 
V. Olapham, 19 B. 90; Boys v. B., 28 


B. 436 ; Thursby v. T., 19 Eq. 395. 

(c) Alcock V, Sloper, 2 My. & K., 
699 ; Simpson r. Lester, 33 L. T, 6 ; 
Daniel v. Warren, 2 Y. & 0. 0. 0. 290 ; 
Harvey V. H., 5 B. 134; Howe v. E., 
29 B. 276. 

(d) Be Pitcairn, (1896) 2 Oh, 199 ; 
Be Bentham, 94 L. T. 307 ; and see 
Button V. Mount, 2 De G. & Sm. 
383; Bowden v. B., 17 Si. 65; 
Skirving v, Williams, 24 B. 275 ; but 
cf. Eowlls t;. Bebb, (1900) 2 Oh. 107. 

(e) Morgan v. M., 14 B. 72, 85. 

(/) 4 Madd. 459. 

(g) House v. Way, 18 L. J, Oh. 22 ; 
Harris v. Poyner, 1 Dr. 174 ; D’Aglie 
V. Fryer, 12 Si. 1 ; Ooliins v. 0,^2 My. 
&K 703. 
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specific enjoyment during that period (a), so where there is a power 
to sell or renew leaseholds with his consent (h). 

Where a tenant for life is entitled to enjoy in speciej the rule is 
that investments may remain, but debts must be realised (c). But 
a power given in a will by a testator to trustees, after a direction to 
sell and convert his real and personal estate, to continue invested 
any of his Government stocks and real securities,’’ was held to be 
confined to such Government stocks as were of a permanent character, 
and therefore not to include Long Annuities (d)« 

A direction that certain property — shipping — ■comprised in a 
residuary bequest should not be converted during a certain term of 
years is tantamount to a direction that it should remain in specie 
during that term, and the tenant for life will be entitled to tlie 
income of it while it so remains in specie (c), or until it is sold* 
under a discretionary power vested in trustees. Wliere there is 
a trust for conversion and investment with a discretionary power 
to postpone conversion, and a provision that the income until 
conversion is to be j)aid to the tenant for life, he will be entitled 
to the actual income produced till conversion and the rule in the 
principal case does not apply either for or against the tenant for 
life. Accordingly, if the trustees in a proper exercise of their 
discretion retain unproductive property or do not realise rever- 
sionary interests, the tenant for life has no claim as against the 
remaindermen (/). There must, however, be an actual valid exercise 
of their discretion by the trustees in order to exclude the rule. In 
BotvUs V. Behb (p), the testator directed conversion, giving the 
trustees a discretionary power to postpone, and directed that the 
•produce of his outstanding personal estate should be treated as 
annual income. The estate comprised a reversionary interest in 
a sum of Consols subject to the life interest therein of the tenant 
for life under the will, but included no wasting assets. The 

(а) Green v.. Britten, 1 De G. J. cl i2e Sheldon ; Ae Bates ; Ae Wilson, 
& S. 649 ; but see Be Carter, 41 W. E. supra. 

140, and Be Chaytor, (1905) 1 Oh. (e) Green v. Britten, 1 De G. J. &S. 
263. 655 ; followed Be Lambert, 36 SoL Jo. 

(б) Hinves v, H., 3 Ha. 609 ; Crowe 327 ; cf. Browm Gellatly, infra, p. 89* 

V. Orisford, 17 B. 507 ; Hind v, Selby, (/) Mackie v. M., 5 Ha. 70; Wrey 
22 B. 373; Skirving v> Williams, 24 v. Smith, 14 Si. 202; Johnston v. 
B. 275. Moore, 27 L. J. Ch. 453 ; Lean v. L., 

(c) Holgate v» Jennings, 24 B. 623; 23 W. B,. 484; Miller v. M., 13 Eq, 

Crowe V. Orisford, 17 B. 607. 263 ; Be Hubbuck, (1896) 1 Ch. 754, 

(d) Tickner V. Old, 18 Eq. 422; but {g) (1900) 2 Ch. 107. 
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trustees did not convert the reversionary interest. The Court of 
Appeal held that the evidence showed that the whole question as 
to whether the reversionary interest should or should not be con- 
verted was never considered by the trustees, and that, therefore, 
there had been no exercise of their discretion. It also appears that 
in the opinion of the Court, the fact that there 'were no wasting 
assets, the retention of which might counterbalance the non-con- 
version of the reversionary interest, rendered that non-conversion 
improper. 

An express power to sell realty does not afford any indication of in- 
tention that the wasting securities should be specifically enjoyed {a ) ; 
and it has been held that a mere power to retain investments will not 
entitle a tenant for life to specific enjoyment of wasting securities (b) . 

• But a discretion in trustees to retain or sell any part of the trust 
estate (c), may amount to an expression of intention that the tenant 
for life should enjoy it (though wasting) in specie. In Ee 21iomm{d) 
where there was an absolute trust for conversion followed by an abso- 
lute discretion to retain, with a distinct gift of the income of invest- 
ments retained, the Court held that the income of certain unauthorised 
investments retained by the trustees was to be enjoyed by the tenant 
for life. A power to postpone the sale of a business involves a power 
to continue it, and the tenant for life takes the income (e). 

A direction to discharge incumbrances on (/), to renew or keep in 
repair (^), or a power to demise, leaseholds (/O ? is an indication of 
intention that the tenant for life should enjoy them in specie. 

An exception from a general direction to convert may show an 
intention that the exempted property is to be enjoyed in specie as 
in Wildaxj v. Sandys (i), where a testator gave his residuary estate 
to trustees in trust to convert into money such parts thereof as 
should not at his decease consist in money, or bo invested in any 
of the public funds or Government securities, and to invest the 


(a) Jebb V. Tiigwell, 20 B. 84. 

(5) Porter v, Baddeley, 5 C. D. 542 ; 
not followed in Re Nicholson, (1909) 2 
Ch. Ill, where the cases are discussed. 

(c) Gray %\ Siggers, 15 0. D. 14, 
followed in Re Nicholson, supra ; 
Simpson r. Lester, 4 Jur. (N. S.) 1269; 
Re Leonard, 29 W. B. 234 ; Green v. 
Britten, 1 De G. I. & S. 649 ; Chan 
cellor, 26 0. D. 42; Be Sheldon, 39 
C. L. 5L 


[d) (1891) 3 Ch. 482, Cf. Re 
Chaytor ; Re Bates; Re Wilson, supra, 
p. 78. 

(e) Re Crowther, (1895) 2 Oh. p. 60. 
(/) Be Sewell, 11 Eq. 80. 

(g) Crowe v. Orisford, 17 B. 5()7. 
See Be Game, infra. 

(A) Hind V, Selby, 22 B. 373 
Thursby v. T., 19 Eq. 395, 

(/) 7 Eq. 455. 
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same in such public funds or Government securities as to them 
should seem most advantageous, Piomillyy M. E., held that the Long 
Annuities, of which the testator died possessed, were within the 
exception from the trust for conversion {a) . 

Where the residiiaiy estate includes properties producing rents, the 
question has frequently arisen whether in such case a direction to 
the trustees to pay the rents to persons entitled for life will exeliidc 
the rule requiring the conversion of leaseholds. The question is 
discussed at length, and the earlier decisions reviewed by StirUnr/, J,, 
in Re Game (h). In that case the residuary estate included both free- 
holds and leaseholds, and the testator directed his trustees to pay the 
rents and profits of his residuary real and personal estate to his w^ife for 
life, and after her death gave his residuary estate to certain persons 
in succession charged after his wife’s death with certain annuities. 
Each annuitant w^as given a power of distress for the recovery of his"^ 
annuity. It was held, that as the residue included both freeholds 
and leaseholds the mere use of the w'ord ‘G’ents” w^as not an 
indication of intention that the property w'as to be enjoyed in specie. 
The w'ord ‘T’ents” could be satisfied by applying it to the freeholds, 
and the powers of distress w^ere not by necessary implication to be 
over the leaseholds. The result wmuld be otherwise if there were 
no freeholds or if other indications of intention that tlie lease- 
holds were to be enjoyed specifically were contained in the wull (e). 
Similarly in Alcock v. SZoper (d), where there wuis a general residuary 
bequest, upon trust to permit the testator’s wudow^ to receive tlie 
rents, profits, dividends, and proceeds thereof, for life, Leach, Y.-C., 
held, that the wmrd dividends ” had reference to Long Annuities, 
of wdiich part of the testator’s estate consisted, and that the use of 
the word ‘‘ dividends” was equivalent to a direction that the widow 
should enjoy the Long Annuities in specie. 


(a) Howard v, Hay, 27 L. J, Oh. 
448 ; Grant v. Mussett, 8 W. R. 330. 
Of. Porter r. Baddeley, supra ; Preston 
V, Melville, 15 Si. 35. 

(b) (1897) 1 Oh, 881 ,* Craig v» 
Wheeler, (1860) 29 L. J. Ch. 374 
followed; Crowe v, Crisford, (1853) 17 
B. 507 ; Wearing v. W., (1856) 23 B. 
99 ; Yachell u Roberts, (1863) 32 B. 
140, commented on. 

(c) Goodenough v, Tremamondo, 2 
B. 512 ; Oafe Bent, 5 Ha. 36, and 


see Hunt v, Scott, 1 De G. & Sm. 219 ; 
Howe ‘V, H, 14 Jur. 359 ; Burton i\ 
Mount, 2 De G. & Sm. 383 ; Blanii i\ 
Bell, 5 De G. & Sm. 658 ; 2 De G. M. 
& G. 775 ; Harris v. Poyner, 1 Dr. 
174 ; Hind v, Selby, 22 B. 373 ; 
Bowden B., 17 Si. 65 ; Boys v. B., 
28 B. 436 ; Elmore’s T., 6 Jur. 
(N. S.) 1325 ; Thursby i\ T., 19 Eq. 
395. 

(d) 2 My. &K 699. 
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In Pickup V. Atkinson (a), where the testator died possessed of 
leaseholds, Long Annuities, and 3L 5s, per Cent. Annuities, and 
ready money, it was held, that a bequest of the rents and profits, 
dividends, and interest of a residue, comprising that property, did 
not indicate an intention that it was to be enjoyed in specie ; 
Wigrcm thought that the correct reasoning upon those words, 
considered alone, must be analogous' to that which is applied to the 
residue itself. The mere enumeration of particulars in the latter 
case 'does not give a specific character to the bequest, because tlie 
whole clause is, in effect, a mere residuary bequest (b). He thought 
the same observation applied to a case like that ; the enumeration 
of the particulars of income being nothing more than a gift 
of the income of the residue, w^hich means income only. That 
• conclusion appeared to his Honour to be put beyond dispute 
wdien it was considered that the words rents, profits, dividends, 
and interest,” in that case meant rents, profits, dividends, and 
interest, not of the property the testator then Lad, but of such 
property, real, personal, or mixed, as he might happen to have at 
the time of his death (c). The same conclusion arose from the 
words of the gift over, namely, ‘‘ the whole of such residue of my 
said property ” (cl). 

A direction that powers of attorney should be given to cestuis que 
trustent entitled to receive in succession the income of property, may 
show the testator’s intention that they were to enjoy it in 
specie (c). 

No implication arises that the general residue is not to be con- 
verted from the fact that there is a direction to convert certain 
specific parts of the personal estate (/). Nor do express directions 
that the residue of personal estate shall be sold from time to time 
by executors for payment of debts and legacies, raise an implication 
that it is to be sold for no other purpose, so as to prevent the opera- 
tion of the general rule (g), 

A direction to divide the propert}’^ after the death of the tenant 
for life, has been held to indicate an intention that the tenant for 


(a) 4 Ha. 625. 

(5) See as to this Green, 40 G. D. 
610 at p. 618. 

(c) See Wills Act, s. 24. 

(d) And see Booths. Coulton, 1 Jur. 

(N. S.) 207. ■ 

(e) Neville v, Fortescue, 16 Si, 333. 


(/) Cafe V. Bent, 5 Ha. 34 ; Morgan 
V, M., 14 B. 85, 86; Hoodv. Clapham, 
19 B. 90. 

(g) Caldecott v. 0., 1 Y. & 0. 0. C. 
312 ; Sutherland v, Cooke, 1 Coll. Oh. 
E. 498 ; Johnson i’. J., 2 Coll. Ch. E 
441. 
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life should enjoy the property in specie (a). But see the observa- 
tions of Wigrarn, V.-C., in Pickuj) v. Atkinson (b). 

Any expression from which it can be inferred that the testator 
intended the remainderman to take the same property as the tenant 
for life, will show that it wais his intention that the tenant for life 
should enjoy the property in specie. Thus in Harris v. Poyner (c), 
the testator devised and bequeathed all the residue of his real and 
personal estate, “and all his estate term and interest therein” to 
trustees in trust for his wife for life, and after her death, lie devised 
*Alie same and all his estate term and interest therein” to liis son. 
Kinder sley,Y,-G,, held, founding his decision on the word “term,” tliat 
the testator intended the son to take the identical property, and, 
therefore, that daring the life of the widow no conversion was to 
take place (rf). 

In Tluirsby v. 2\ (e), a testator seised of real estate, and possessed ' 
of leasehold collieries which he was working, by his will devised all 
his real estate and also all his leasehold estates and all his goods, 
chattels and credits, and other personal estate to trustees for persons 
in succession, it was held that a jpoiver given to the trustees (amongst 
other things) in case they should deem it beneficial so to do, to 
continue the collieries and either to inci^ease or abridge the business 
thereof, and to procure any lease of the collieries to be renewed, and 
to continue the business after such renewal, was a sufficient indica- 
tion of intention on the part of the testator, that the tenants for life 
should enjoy the collieries in specie, especially as the tenant for life 
of one moiety — an unmarried daughter — had power to appoint any 
part not exceeding one half of the rents, issues and profits, interest, 
dividends and annual income of her moiety during the lifetime of 
any husband for his use, 

A mere direction postponing the payment of legacies or the dis- 
tribution of estate until after the death of the tenant for life, will not 
be a sufficient indication of intention that he is to enjoy the residue 
in specie, inasmuch as such a direction may be taken to refer, not to 

7 Si. 508. 

(c) 1 Dr, 174 ; followed in Ih Game, 
supra. 

(d) But see Lichfield v. Baker, 2 B. 
481 ; 13 B. 447 ; Thornton v. Ellis, 15 
B. 193; Bowden v. B., 17 Si. 65. 

(e) 19 Eq. 395. 


{a) Collins v. 0., 2 Mjn & K. 703 ; 
and see Bethune v. Kennedy, 1 My. & 
C. 114; Pickering v. P., 2 B. 31 ; 4 
hly. & C. 289 ; Yaughan v. Buck, 1 
Ph. 75 ; Oakes v. Strachey, 13 Si. 414 ; 
House r, Way, 12 Jur. 958; Holgate 
V. Jennings, 24 B. 623. 

(0 4 Ha. 630; and see Mills r. M., 
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the mana.Q[ement of the property or the securities in which it should 
be invested, but simply to the postponement as regards the time of 
the coming into being of the interests respectively created by the 
will after the death of the tenant for life {a). Nor will the fact that 
many of the bequests in the will are specific, and require that the 
subject matter of them should be left in specie during the existence of 
the life estate, lead fairly to any inference that the residuary estate is 
also to be left in specie during the existence of such life estate (&). 

A gift to the tenant for life of the income of the testator's ^‘entire 
estate,” will not, it seems, afford an indication of the testator’s inten- 
tion that his property should remain in specie until after the death 
of the tenant for life ; at any rate, where the context shows that 
those words do not mean to be kept intact,” but are used in their 
ordinary or popular signification of ^‘all” or ^Hhe whole ” estate as 
distinguished from a part of the estate (c). 


3. Income of Eesidue as between Legatee for Life and Successors, 

Where a residue (d) is bequeathed with directions to convert and 
invest for the benefit of persons in succession and the income before 
conversion is not expressly or impliedly appropriated, the legatee 
for life takes the income from the testator’s death of such part of 
the residue as consists of securities authorised by the Court or by 
the will (e). But as to such part of the residue as ought to be con- 
verted, the legatee for life will be entitled, from the death of the 
testator, to the dividend on so much Consols as could have been 
purchased with the proceeds of such part of the residue had it been 
converted at the end of a j^ear from testator’s death (/). 

Where there is no direction for conversion, and there is an express 
or implied intention in the instrument that the legatee for life is to 
take in specie, such legatee will take the whole income (g). 


(a) Macdonald v. Irvine, 8 0. D. 
101, 123; see also Blann v» Bell, 2 
De a. M. & G. 775. 

(5) Macdonald v, Irvine, 8 0. D. 
101, 123, 124. 

(c) Macdonald v. Irvine, 8 0, D. 
101, 123. 

{d) As to wliat is “residue,” Allhu- 
sen %\ Whittell, infra; Marshall i\ 
Crowther, 2 C. D. 199, p. 91, infra. 

(e) Angerstein v. Martin, T. & R. 
232 ; Hewitt v. Morris, T. & R. 241 ; 


La Terriere v. Bulmer, 2 Si. 18 ; All- 
husen v, Whittell, 4 Eq. 295 ; Mac- 
pherson v. M., 16 Jur. 847 ; Caldecott 
0., 1 Y. & 0. 0. 0. 312; Jarman, 
(1893) p. 570; Lewin, Hth ed., p. 333. 

(/) Dimes V. Scott, 4 Russ. 195 ; Taylor 
i;. Clark, 1 Ha. 161 ; Morgan r. M., 14 B. 
72; Allhusen r. Whittell, 4 Eq. 295 ; 
Brown v. Gellatly, L. R. 2 Ch. 751. 

[g) See the principal case, and Al- 
cock v. Sloper, 2 My. & K., 699 ; cf. Be 
Eaton, 70 L. T. 761 ; Re Pitcairn, supra. 
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And so likewise where there is a direction to convert, but the will 
shows an intention that until conversion the legatee for life is to 
take the actual income until conversion (a). 

Where conversion is directed, and the income in the ineaiitiine is 
to be accumulated, and added to the capital, the accumulation is 
confined to one year from the testator’s death, and from and after 
that period the tenant for life is entitled to the interest or rent 
directed to be accumulated (h). 

Leaseholds. — Where a tenant for life is entitled to tlie enjo 3 unent 
of leaseholds in specie, and they are taken by a public company, 
and the purchase-money is paid into Court, he is entitled to the 
same benefit thereout as he would have had from the lease (8 k 9 
Viet. c. 18, s. 74), and as leasehold property is of a wearing-out 
character, it is evident that the mere interest of the purchase-mone}’' 
cannot be considered an adequate compensation to the tenant for 
life. Thus, in Jeffreys v. Conner (c), leaseholds bequeathed to one 
for life, with remainder over, were taken by a railway company, and 
the purchase- money was invested in Consols. The tenant for life 
only received the dividends. It was held that her estate was entitled, 
out of the Consols, to the difference betw^een the dividends received 
and the aggregate amount of the rental which would have accrued 
during her life, if the leaseholds had not been taken (d). 

Where the tenant for life outlives the term for which he is 
entitled as tenant for life, he will become absolutely entitled to the 
whole fund(c). In Asketu v. Woodhead (f), a case of a settlement, 
the C. A. held the legatee for life was entitled to receive an annuity 
of such an amount that the payment of it would exhaust the fund in 
the number of 3 mars which the leasehold had to run (g). 

When conversion cannot le effected ivithout loss. — Where property 
given to persons in succession is found by the trustees to he secure, 


{a) MacMe v. M., 5 Ha. 70 ; Wrey 
V, Smith, 14 Si. 202 ; Be Sewell, 11 
Eq. 80 : Be Chancellor, 26 0. D. 42 ; 
Be Crowther, (1895) 2 Oh. 56; Be 
Thomas, (1891) 3 Oh. 482 ; Be Sheldon, 
39 0. D. 50; Be Dates, (1907) 1 Oh. 
22 ; Be Wilson, (1907) 1 Oh. 394 ; and 
cf. Re Ohaytor, (1905) 1 Oh. 233. 

(5) Sitwell V. Bernard, 6 Y. 520; 
Jarman (1893), p. o72; Lewin,p. 332. 

(c) 28 B. 328. 

(d) See also i?e Pfieger, 6 Eq. 426; 


Morris v. Hodges, 27 B. 625; and 
Be Money, 2 Dr. & Sm. 94, 31 L. J. 
Oh. 496. 

(e) Re Beaiifoy, 1 Sm. & Gr. 20 ; and 
see Phillips v. Sargent, 7 Ha. 33. 

(/) 14 0. D. 27. 

{g) See also Be Barrington, 33 0. D. 
523; Re Walsh, 7 L. E. Ir. 554; Be 
Wood, 10 Eq. 572; Be Griffith, 49 
L. T. 161 ; the Settled Land Act, 1882, 
s. 34 ; and Re Cottrell, 28 0. D. 628. 
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and to produce a large annual income, but is not capable of imme- 
diate conversion without loss and damage to the estate ; there the 
rule is not to convert the property, but to set a value upon it, as at 
testator’s death, and to give the legatee for life 3Z., formerly il. per 
cent, (a) from the testator’s death on such value, and the residue of 
the income must then be invested, and the income of the investment 
paid to the tenant for life, but the corpus must be secured for the 
remainderman (5). In Brown v. Gellatly (c), the testator, after 
giving his property to trustees, with full power to realise the same 
when and in such manner as they might see fit, empowered them to 
sail his ships for the benefit of his estate, until they could be satis- 
factorily sold. The ships gained considerable earnings after the 
testator’s death. With regard to the ships,” said Cairns^ L. J., 

. the testator has put them simply in the position of property, which 
was to be converted cautiously, and in proper time, and as to which 
there was no breach of trust in the executors delaying to convert it, 
but which was, when converted, and when invested, to be enjoyed as 
the residue of liis estate. In that state of things, it seems to me that 
this case falls exactly within the third division pointed out hy Parker, 
V.-C., in the case of Meyer v. Simonsen {d), and -that a value must be 
set upon the ships, as at the death of the testator, and the tenant for 
life must have 4 per cent, on such value, and the residue of the profits 
must of course be invested, and become a part of the estate ” (e). 

Income of Legacies . — The tenant for life of a residue is, as a matter 
of convenience, entitled to the income of a fund set aside for con- 
tingent legacies (/) ; but if it is set apart for vested legacies not yet 
payable, the income on the fund must be invested and treated as 
capital belonging to the remaindermen, the tenant for life receiving 
only the income thereon {g). 

Where the residue includes a reversionary interest vested or 


(a) Wentworth v. W., (1900) A. 0. 
163; Eowils v. Bebb, (1900) 2 Oh. 
107 ; Re AVoods, (1904) 2 Oh. 4. 

(h) See Gribson v. Bott, 7 Y. 89 ; 
Caldecott 0., 1 Y. & 0. 0. 0. 312; 
Meyer v. Simonsen, 5 De G. & Sm. 723 ; 
Arnold v. Ennis, 2 Ir. Oh. R. 601 ; 
Euiiey v. Tlyder, 42 L. J. Oh. 626 ; 
Re Llewellyn’s T., 29 B. 171 ; Jarman, 
p. 575 ; Lewin, p. 324 ; Theobald, p.447. 
(c) L. B. 2 Oh. 751. 

{d) 5 De G. & Sm. '723. 


(e) L. R. 2 Oh. 758. See also Wilkin- 
son V. Duncan, 23 B. 469 ; Yates v. Y., 
28 B. 637 ; Re Llewellyn’s T., 29 B. 
171 ; Simpson v. Lester, 4 Jur. (N. S.) 
1269 ; Arnold v. Ennis, 2 Ir. Oh. R. 
601 ; Re Eaton, 70 L. T. 761 ; Re Hill, 
50 L. J. Oh. 551. 

(/) Oranley v. Dixon, 23 B. 512; 
Allhusen v, Whittell, 4 Eq. 295. 

[g) Orawley v. 0., 7 Si. 427 ; Re 
Whitehead, (1894) 1 Oh. 678 ; cf. Re 
Thomas, (1891) 3 Oh. 482, 
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contingent retained unconverted, under a power to postpone conver- 
sion, and there is no direction in the will to the effect that the tenant 
for life shall be entitled only to the income of property actually 
producing income, then on the reversion falling in, the sum produced 
by its realisation is apportioned between the tenant for life and the 
remaindeimien on the principle laid down in Re ChesteiifielcVs 
lYusts (a). The sum is ascertained which, put out at interest at 
3 per cent, per annum on the day of the testator’s death, and 
accumulating at compound interest calculated at that rate, with 
yearly rests and deducting income tax, would, with the accumula- 
tions of interest, have produced the amount actually received ; and 
the sum so ascertained is corpus and the balance is income (!j). The 
rule applies where trustees fail to exercise their discretion as to tlie 
conversion of reversionary interests (c). 

Where the tenant for life is under the will entitled to the income ' 
of property actually producing income and part of an asset is 
recovered, then the amount so recovered will be treated as repre- 
senting capital and income, and will be apportioned between the 
tenant for life and the remaindermen on the rule in Re ChesterJieltVs 
Trusts, supra (d). If the whole amount of a mortgage debt and 
interest thereon is recovered, the tenant for life or his estate will be 
entitled to the interest (e). If a less amount is recovered, then it 
must be apportioned between the tenant for life and the remainder- 
men in the proportion that the interest due from the date of the 
mortgage hears to the capital sum thereby secured (/). 

The rule in Re CliesterfielcV s Trusts, supra, applies where there is 
a loss to be borne. So where the residue included a leasehold on 
which the business of the testator was carried on, it being for the 
advantage of all persons interested that it should be retained and 
managed by the trustees, the Court ordered an apportionment of 
loss and gain on the principle above stated (p). 


(a) 24 C. D. 643 ; as to present rate 
of interest, see Be Woods, supra. For 
the earlier rule see Wilkinson 
Duncan, 23 B. 469 ; Wright v, Lam- 
bert, 6 0. D. 649. 

(b) Be Hobson, 55 L. J. Ch. 422; 
Re Groodenough, (1895) 2 Ch. 537; 
Be Morley, (1895) 2 Ch. 738. 

(c) Eowlls r. Behb, (1900) 2 Ch. 107. 
{d) Be Dodden, (1893) 1 Ch. 292; 

cf. Turner v, Newport, 2 Ph. 14 ; Duke 


of Cleveland’s Estate, (1895) 2 Ch. 542. 

(e) Lewis, (1907) 2 Oh. 296; cf. 
Be Broad wood’s Settlements, (1908) 
1 Ch. 115. 

(/) Be Ilubbuck, (1896) 1 Ch. 754. 

((/) See Re Hengier’s TruvSts, (1893) 
1 Oh. 586, where the form of order is 
given, and cf. Upton v. Brown, 26 
C. D. 588. And see Be Atkinson, 
(1904) 2 Ch. 160, as to apportionment 
of loss on authorised investments, and 
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The legatee for life must keep down the interest on 
debts, and as between the legatee for life of a residue and the remain- 
derman, there is no residue until debts and legacies are paid, and as 
between them the rule is that debts and legacies must be taken to 
have been paid out of such portion of the capital as together with the 
income of that portion, for one year from the testator’s death, is 
sufficient to make such i^ayment {a). 

Shares in Companies . — Where a company has power to distribute 
its profits as dividends, or convert them into capital, all persons 
claiming under the settlor are bound by its exercise (6). 

Inquiries . — Inquiries may be directed as to continuing or calling 
in securities ; as to how much of the funds has arisen from interest 
and how much from capital ; as to the value of leaseholds and other 
property not invested in Consols at testator’s death, &c. (c). And 
before a mortgage security is called in there must be an inquiry 
whether it is for the benefit of all parties interested that it should 
be so (d). 


4. Duties and Liabilities of Trustees as to Conversion. 

Where there is a duty to convert, the rule prvmd facie is that the 
conversion should take place within the year from testator’s death 
(e). As to the investments of trustees and executors authorised by 
law, see Trustee Act, 1898, Part 1. 

Executors or trustees neglecting to convert wasting or improper 
securities bequeathed in succession, and permitting the legatee for 
life to receive more than he would have done if conversion had 
been duly effected, will be guilty of breach of trust (/), and will 
be entitled in passing their accounts to an allowance only of the 
dividends which the legatee for life would have been entitled to if 
the securities had been converted within a year from the testator’s 


le Bird, (1901) 1 Ch. 916, as to loss 
arising from change from authorised 
to unauthorised investment. 

(a) Seton (1901), 1690; Holgate t’. 
Jennings, 24 B. 623; Allhusen v. 
Whittell, 4 Eq. 295; Marshall v, 
Crowther, 2 C. D. 199. 

(b) Be Malam, (1894) 3 Oh. 578; 
Bouch V. Sproule, 12 A. 0. 385 ; Be 
Armitage, (1893) 3 Ch. 337, and see 


Be Taylor’s Trusts, (1905) 1 Oh. 731. 

(c) Seton (1901), p. 1078, et seq. ; 
Caldecott v. 0., 1 Y. & 0. 0. 0. 312. 

(t?) p. 75, supra ; BeaFan r. B., 24 
0. D. 649 (n.). 

(e) Gray burn V. Clarkson, L.R. 3 Ch. 
605 ; cf. The Heirs of Hiddingh v. De 
Yilliers, 12 A. C. 624. 

(/) Bate V. Hooper, 5 He G. M. & 
G. 338. 
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death. If the security, when realised, produces more than it would 
have produced if sold at the end of the year, they will not be 
entitled to set off this gain (a). But by an inquiiyiii the same suit 
they may recoup themselves against the legatee for life the amount 
ovei’paid to him (b). 


(a) Dimes v. Scott, 4 Russ. 195. 

(5) Hoodt’. Olapham, 19 B. 90; and 
see Tickner v. Old, IS Eq. 426 ; Gray- 
burn Clarkson, L. E. 3 Ch. 605 ; Re 
Llewellyn’s, T. 29 B. 171 ; Arnold v. 


Ennis, 2 Ir. Cli. E. 601 ; Hume v. 
Eicliardson, 10 W. E. 528 ; Trustee 
Act, 1893, s. 45 ; cf. Mara v. Browne, 
(1895) 2 Ch., p. 89 ; reversed on 
‘evidence, (1896) 1 Ch. 199. 
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WAKMSTEEY 7;. TANFIELD. 

, 4 Car. 1. 1 Ch. E. 29. 


Possibility Assignable in Equity. 

A grant of a future possibility not good iii law, yet a possibility of 
a trust may be assigned in equity. 

The plaintiff’s title appeared to be, that one William Freeman, 
being possessed of the third part of the parsonage for the whole 
term to come, granted all his interest therein to one Alborough, in 
trust for the use of the said William Freeman and Alice his wife, 
during their liyes, and after to the use of such issue male of their 
two bodies as the said William should by will aji^point; and after, 
the said William appointed the premises after tlie death of the said 
Alice unto Eichard Freeman, son of the said William and Alice ; and 
that the said interest in law of the said Alborough ’came by mesne 
conveyance unto John and Eobert Palmer; and that the said 
Eichard Freeman, during the life of the said Alice, who not long 
after died, assigned the premises unto the plaintiff, and also released 
to the plaintiff, and the said Palmers assured their interest in law in 
the said premises to the plaintiff. 

The defendant insists, for title, that the said Eichard Freeman, 
about two years after his assignment aforesaid to the plaintiff*, made 
a lease of the premises to Walter Thomas and John Makerith, who 
passed their estate to one Evans, and Hawkins, in trust for the 
defendant the Lady Tanfield, and had possession given her. 

This Court (a), with the Judges, taking consideration of the said 
assignments, grants, and release, were of opinion, and declared, that 
hoivheit a grant of a future lyossihility is not good in laiv (6), yet 

(a) Lord Coventry was Lord Keeper. (^) See Lainpet’s case, 10 Co. 47a, 48b. 
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tjb possibility of a trust in equity might be assigned, and the said 
Richard Freeman’s assignment of his said trust unto the plaintilf is 
also confirmed hy the assignment of the said Palmer, who had the 
interest in law, and the said plaintiff’s assignment is also precedent 
to the deed made to the said Thomas, by which the said defeiidant, 
the Lady Tanfield, claimeth the said lease. 
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1749. 1 Yes. Sen. 331 («). 


Chose in Action Assignable in Equity. 

A. borrows money of B., and gives him a draft upon a fund due to 
him (A.) out of the Exchequer, which was deposited with the officer 
from wffiom the fund was payable. A. afterwards becomes bankrupt j 
this is an assignment thereof to B. for valuable consideration, which 
shall prevail against the general assignees under the commission of 
bankruptcy* 

A chose in action, though not assignable at law, is assignable in 
equity, and no particular form of words is necessary. 

Tonson and Conway lent money to Gibson, who made a draft on 
Swinburn, the deputy of Horace Walpole, viz., Out of the money 
due to me from Horace Walpole out of the Exchequer, and what 
will be due at Michaelmas, pay to Tonson and Conway, value 
received. 

Gibson became bankrupt; and the question was whether the 
defendants Tonson, and the executors of Conway, were first entitled 
by a specific lien upon this sum due to the estate of Gibson ; or 
whether the plaintiffs, the assignees under the commission, are 
entitled to have the whole sum paid to them ; it being insisted for 
them, that this draft was in the nature of a bill of exchange, and that 
the |)roperty was not divested out of the bankrupt at the time of the 
bankruptc}^, in law or equity. 

Loud Chancellor Harewucke. — At first I little doubted about 
my own jurisdiction, and whether the jffaintiffs ought not to have 
gone into the Exchequer, as being a Court of revenue ; for this is 
not a personal credit given to, or demand upon the officer, but to be 


(a) Beg. Lib. 1749, B*, fol. 89. 
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paid out of that money issued out of the Exchequer to tlie officer; 
and this is on warrant, to be paid out of the revenue of the Crown 
for public services. But there is something in the present case 
delivering it from that : the officer admits he has received a sum of 
money applicable to this demand, which brings it to the old case of 
a liberate (a), which a person has under the Great Seal for the pay- 
ment of money ; upon admission tliat the officer had money in his 
hands applicable to the payment, and proof thereof, that would give 
Courts of law a jurisdiction, so that an action of debt might be 
maintained on the liberate. 

This demand, and the instrument under which the defendants 
claim, is not a bill of exchange, but a draft, not to pay (jeneralhf^ but 
out of this particular fund, which creates no personal demand ; 
therefore, not a draft on personal credit, to go in the common course " 
of negotiation, which is necessary to bills of exchange, by draft on 
the general credit of the person drawing, the drawee, and the 
indorser, without reference to any particular fund. The first case 
of which kind, I remember to have been determined in B. E. not to 
be a bill of exchange, vras a draft by an officer on the agent of his 
regiment, to be paid out of his growing subsistence. Then what is 
it, for it must amount to something? It is an agreement, for 
valuable consideration beforehand, to lend money on the faith of being 
satisfied out of this fund ; which makes it a very strong case. If 
this is not a bill of exchange, nor a proceeding on the personal 
credit of Swinburn or Gibson, it is a credit on this fund, and inust 
amount to an assignment of so much of the debt : and, though the law 
does not admit an assignment of a chose in action, this Court does ; 
and any words ivill do, no particular loords being necessary thereto. 

In the case of a bond, it may be assigned in equity for valuable 
consideration, and good, although no special form used. Suppose 
an obligee receives the money on the bond, and there is wTote on 
the back of it, Whereas I have received the principal and interest 
from such a one, do you the obligor pay the money to him.’' This 
is just that case; only it is not a debt arising from specialty: 

{a) A writ that lay for the payment and addressed to the Treasurer and 
of a yearly pension or other sum of Chamberlains of the Exchequer, 
money, granted under the Great Seal, 
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therefore, like an assignment of rent, by direction to a tenant or 
steward to pay so much of a year’s rent to a third person. 

The case of Ryall v. Roivles (a), now under the consideration of 
the Court, occurred to me. There the assignment of debts, of 
which no possession, came in question ; but those are debts depend- 
ing on partnership, and mentioned there how far the assignment of 
a bond should be supported against the assignees under the com- 
mission ; and it is clear that they have been supported where the 
bond has been delivered over; but if not, some doubt has been, 
whether it should be supported on the foot of the clause (10 & 11) 
in the statute, 21 Jac. 1, c. 19. 

But this is clear of that doubt, because this was a debt due to 
Gibson without any specialty. This draft, which amounts to an 
assignment, is de/posited xoith the officer Swinburn, and therefore it 
attached immediately upon it; so that Swinburn could not have 
paid this money to Gibson, supposing he had not been bankrupt, 
without making himself liable to the defendants ; because he would 
have paid it with full notice of this assignment, for valuable con- 
sideration, 

(a) 1 Yes. Sen. 348. See next page. 
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1747-1750. 1 Yes. Sen. 348. 


Assignment of Bebts without Notice to Debtor, Invalid against 
Assignees in Bankruptcy. 

Assignee by way of mortgage of goods and chattels, or choses in 
action, allowing the assignor to continue in the possession or in the 
order and disposition of them, will, upon the construction of 21 Jac. 1, 
c. 19, Bs. 10, 11 (a), have no specific lien on them against his assignees 
in bankruptcy. 

WiLLmi Harvest, a trader within the several statutes concerning 
bankrupts, in June, 1732, borrowed from Benjamin and Joseph 
Tomkins 1,500Z., and, as a security, conveyed and assigned his 
dwelling-house and brew-house at Kingston, and all the coppers and 
utensils in trade belonging thereto, by way of mortgage, subject to 
redemption. 

He afterwards took Jonathan Stephens into partnership with him, 
and in less than a month after the partnership, December 22, 1736, 
made a second mortgage to Potter, in trust for Jonathan Stephens, 
of his moiety of not only the utensils, but the stock in trade, dehtSf 
‘profits, &c., for securing a sum of money then lent to him by Jonathan 
Stephens, and any future sums that should be lent. 

December 10, 1737, he made a third mortgage of the seventh part 
of his undivided moiety of all the stock in trade, utensils, debts due 
or to groiv due, to Sir James Eeynel. 

April 24, 1738, he made a fourth mortgage of the seventh part of 
liis undivided moiety, with the same description, to Skip. 

September 7, 1738, he made a fifth mortgage to Jonathan 
Stephens, for securing to him 2,000Z., which Stephens had paid to 
one Baugh, who had the original mortgage on the freehold estate ; 

(a) Eepealed, but, with some modi- Lee, Bankruptcy, 1891, pp. 264, 370, 
fications, re-enacted. See note, post, 374. 
and 40 & 47 Yiot, c. 52, s. 44,* Yate- 
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the real premises, which were conveyed by way of lease to Tomkins 
having been mortgaged to Philip Stone in 1725, and assigned to 
Baugh, who assigned to Stephens upon being paid the 2,OOOL 

He afterwards made a sixth mortgage to George Harvest, his son, 
of the seventh part of his undivided moiety of the partnership, 
stock in trade, debts, utensils, and iirofits, in consideration of a sum 
of money lent. 

Notwithstanding these several mortgages, he continued in ^'posses- 
sion of the utensils and stock in trade as before, altered, disposed, 
and mortgaged them as liis own, and received the debts in ^nirtner- 
shij:) with Stephens, without any control from any of the mortgagees 
till 1740, when he failed and became bankrupt. 

Then the assignees and mortgagees insisted on the right to the 
several goods, stock, d:c., comprised in their several assignments, in 
opposition to the general creditors claiming under the commission. 

The cause was heard before Lord Chancellor Hanhvicke, the Seal 
after Michaelmas, 1747, and it being a new case, his Lordship 
ordered it to be argued by two counsel on each side, assisted by the 
Judges {a), 

Solicitor-General (the Hon. William Murray (h)), and Mr. Noel, 
for the assignees under the commission. 

Attorney-General (Sir Dudley Eider) and Mr. Wilbraham for all 
the mortgagees. 

[The judgments of Burnett, J., Parker, C. B., and Lee, 0. J., are 
omitted.] 

Loni) Chancellor Haedwicke. — I am obliged to the Judges for 
their assistance and endeavours to give light in so intricate a case, 
which intricacy arises in respect of the want of a number of 
authorities as to the construction of this Act of Parliament, though 
made so long ago. But a greater intricacy occurs in respect of the 
conduct of William Harvest, in making these securities. All the 
authorities giving light to this have been exhausted by the Judges, 
and it would be mis-spending of time to repeat what has been said. 
It is sufficient, therefore, to say, I concur in the opinion delivered ; 

(a) Feb. 24, 1747-8. (&) Afterwards Lord l/awsy^e?t/, 

7 2 
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but as this is a case of great expectation and consequence, I will 
reduce the grounds to some general principle. * ^ ^ 

Choses in action are properly within the description of goods and 
chattels within this clause (a) ; and I will onl}^ add one argument, 
for the sake of which I mention it, which is, that this construction is 
strongly warranted hj the next preceding clause, relating to bank- 
rupts who by fraud 'make themselves accountant to the king, to 
defeat their private creditors, which plainly shews that the words 
goods and chattels^ as used in this Act, take in all kind of personal 
property of the bankrupt, whether in possession or action only ; 
which strongly supports tlie construction made by the Judges, and 
is agreeable to Ford and Sheldon's Case, 12 Co. 1, wliere it is lield, 
that, in an Act of Parliament, goods and chattids take in ehoses in 
action. The reason of the other oi3inion in the books arises from 
hence, that this question has arisen on a grant or assignment, or 
bargain and sale, not being such goods anti chattels as would pass 
by that assignment or conveyance ; but in an Act of Parliament, 
which can pass anything, they are always included. 

I go on four general principles in the construction of this Act. 

First, the aim and intent of the legislature was, that an equal 
proportion of the effects of the bankrupt among his creditors should 
be attained as far as possible. 

Secondly, that, to attain that end, these Acts of Parliament should 
be construed beneficially for the general creditors under the com- 
mission ; and therefore it is, in an unusual manner, different from 
most Acts of Parliament, enacted, that all these statutes and laws 
shall be largely and beneficially construed for the creditors in general 
under the commission. 

Thirdly, it appears, the general view and intent of the provision 
now under consideration was, to prevent traders from gaming a 
delusive credit, by a false appearance of substance to mislead those 
who should deal with them. 

Fourthly, the legislature judged they might do this by subjecting 
all the goods of the bankrupt, though conveyed to others, to the 
general creditors under the commission, because, where the vendee 
or assignee leaves such goods in possession of the bankrupt as 
owner, he confides as much in the general credit of the bankrupt as 
(a) Seep. 98, supra (n.). 
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that creditor who has oiAy taken his bond or note. It is, in such 
case, put in the power of the bankrupt to sell the goods the next 
da}" ; the former assignee could only have a personal remedy against 
the bankrupt. 

All these grounds go to the substance of the case, and not upon 
niceties, and hold in case of a mortgage as well as an absolute sale ; 
otherwise it would be contrary to the resolution of Stephens v. Sole^ 
and the opinion of Lord Cowper in Buckner v. Eoyston {a), and to 
his implied opinion in Copeman v. Gallant (/;), and would overturn 
this part of the statute, and restrain it to absolute sales. Traders, 
instead of absolute sales, Avould then make such mortgages, and 
there would be a greater opportunity ; for traders might mortgage 
over and over again, as this case is a pregnant instance. 

As to the most material and operative expression, the legislature 
has explained their own sense, by putting the words true owner in 
opposition to reputed^ not special owner ; and then these last words 
can oiilj" mean a person, who, by specious acts of possession, order 
and disposition, gives himself an appearance of property he has not 
really, (which is the present bankrupt's case,) till the mortgage 
money is paid. 

Then it follows that the mortgages to Reynel, Skip, and George 
Harvest, and so much of the assignment to Stephens as relates to 
the utensils not fixed to the freehold, which are made a further 
security to him, must be void within this clause, so far as they are 
claimed to be specific liens. 

The distinction endeavoured has been answered ; and the dis- 
tinction most laboured, that a share of a partner in a partnership 
stock is only a sort of i)roportion arising on the balance of the 
partnership account, and incapable of being delivered, would let in 
that false, delusive credit (intended to be prevented) in all trades in 
partnership, and would extend to particular goods in partnership. 

As to choses in action comprised in these securities, where it is 
admitted none could pass but in equity, equity ought to follow the 
law in this case, if in any. Where property is established by Act of 
Parliament, equity follows it in like manner as where established 
by common law ; for if not, it would cause great confusion ; and it 
is always so taken on Acts of Parliament made concerning real and 
(a) Pr. Ch. 285. {h) 1 P. W. 814. 
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personal estate, regulating that kind of property ; for winch there 
is a strong instance in the statutes relating to Papists ; for, though 
subject to penal laws, equity regulates in the same way, by the same 
rule, as the statutes lay down concerning legal property. 

The third and last point is in the construction of Potter’s mort- 
gage, which is said to be directly as if made to Stephens ; and, I 
think, upon the whole, it would be so ; though, perhaps, if it was 
nicely scrutinized, some difference might be taken ; but wdiatever 
legal interest, that vested in Potter. And the law would not have 
taken notice of the trust if the question was at law ; and, therefore, 
if this Act of Parliament has made it void at law, this Court would 
never set it up contrary to law for the sake of Stephens, because he 
was a partner, but would let the law take place for the benefit of the 
general creditors. As to any of these goods in that mortgage, wliich 
equity only could pass, equity will follow the law ; for as to the 
profits arising from trade and choses in action, there could not be an 
equity upon an equity : equity would vest them in Stephens, and it 
w^ould undoubtedly be considered as if the assignment had been 
directly to Stephens. And here the principal objection arises ; it 
being said, it vested in Stephens as to these particulars, and that 
Stephens was partner then, and if he had not taken this mortgage, 
he would be entitled to have an allowance out of what wmiild be 
coming to Harvest’s moiety, and would have a specific lien on that 
moiety ; and therefore Stephens, taking a mortgage of tlie other 
share, would not be put in a worse condition than without it. This 
was the most plausible thing urged for the defendant, and would be 
right if the foundation was right ; but I dispute their foundation, 
which must be that the party so lending gains a special lien on the 
partner borrowing, and should be allowed a preference to his separate 
creditors; hut for this there is no authority or precedent after a 
haiikruj)tcy ; it is a diff'erent consideration, what a Court of equity 
might do between the parties themselves, while both remained 
capable of transacting for themselves. But I might carry it further ; 
for it is so after the death of a partner, where his effects come to 
he distributable as assets. In the case of Meliorucchi v. Eoyal 
Exchange Assurance Coniimiy (a), the points determined are not 
material to the present; but there the attempt made was to subject 
(a) 1 Eq. Ga. Abr. 8, pi. 8. 
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stock after a bankruptcy to a debt contracted to tlie Company by a 
loan of money, and arguments were di-awn from rules concerning 
partnership ; but it was not contended for, that in case of a partner- 
ship, that could be carried further. And the case cited, of Croft v. 
Pike {a), is as strong as any negative authority can be ; for there it 
was not attempted to give the surviving partner a right of retainer, 
or bringing into the partnership account a bond debt, so as to be 
preferred to others, but only as executor ; and therefore the money 
taken by a deceased partner out of the partnership stock, was allowed 
to be brought into the partnership account, but the bond debt was 
not, because a separate loan and transaction. If, then, by a new 
determination now, it should be admitted, and that one partner, by 
lending money to another in a separate capacity, not relative to the 
partnership, should gain a specific lien on the effects of the partner 
so borrowing, it would open a door to fraud, and so defeat this 
statute ; for then a person might be taken in as a partner into a 
moiety of a great stock and flourishing trade, and he may have a 
separate credit on that confidence, and 3^et may not have any in 
reality of the property in that stock, but the whole may belong to 
others; which tends plainly to great fraud and imposition on traders 
and great mischief. It has been said, that great mischief might 
arise to trade and credit from such a determination as this, as tending 
to prevent making use of that credit persons have to support them- 
selves in trade, as they cannot make a security without exposing 
their circumstances to the world ; and on the other hand it is con- 
tended, that the other construction would in fact repeal the Act of 
Parliament, and let in a mischief. Some inconvenience might per- 
haps arise from a determination of this case on either side ; but I 
agree with Chief Justice Lee, that, as this is a law, we must adhere 
to it, and while it is a law, be bound by it, and if any inconvenience 
results from it, that is for the consideration of the legislature. But 
this I will say, that, as some inconvenience may be to particular 
persons on one hand, great inconvenience may be on the other, by 
creating that appearance, as having the substance of which they 
remain in possession, though they have not at all the real property; 
and that this was the intent of the legislature, I am clear ; and I 
may go so far as to say, that the simplicity of those times did not let 

(a) 3P, W. ISO. 
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in these large and aiiy notions of credit, as of late, which from tlie 
number of bankruptcies we have had of late years, is rather an 
evidence that the departing from the rule this law has laid down, 
and giving way to these notions, has been rather a mischief. 

I agree, then, that these mortgages cannot prevail as specific liens 
and securities ; therefore, as to the mortgages of lands and fixtures, 
they are not alfected by the Act of Parliament : but what is affected 
by the direction therein is the assignment to Stephens (for Potter 
must be considered as a trustee for him) relating to any utensils not 
fixed to the freehold. So also are all the four mortgages of seventh 
part, b}^ reason of the bankruptcy of AVilliam Harvest, made void by 
the statute, and can create no specific lien on tlie bankrupt^s sliare 
of partnership stock, debts, and effects; but they must be considered 
only as general creditors. 
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1. Generally. 

“ The great wisdom and policy of the sages and founders of our 
law,” says Coke, have provided, that no 'possMlity , right, title, nor 
thing in action, shall he granted or assigned to strangers, for that 
would he the occasion of multiplying of contentions and suits, of 
great oppression of the people, and chieflj^ of terre-tenants, and the 
subversion of the due and equal execution of justice ” (ti). The 
common law princiiffe above stated prevented the assignment and 
transfer inter vivos of (1) contractual rights, (2) of possibilities, under 
which head were included at the common law, not only bare possi- 
bilities mere expectations of beneficial rights and interests not based 
(«) Lampet’s Case, 10 Eep. 48a. 
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on any existing instrument, such as the expectation of benefits 
under the will of a living person, but also possibilities coupled with 
an interest, contingent remainders, and executory interests (a). Into 
the origin of this principle it is unnecessary here to go, the matter is 
discussed in the authorities referred to in the note (6). 

By way of exception to the above principle the King could either 
grant or receive a possibility or chose in action by assignment (c) and 
by the Law Merchant bills of exchange were negotiable. 

In equity, however, both the possibility and the chose in action 
became assignable. The validity of an assignment of a chose in 
action was recognised early in tlie seventeenth century and from the 
same period effect was given to assignments and contracts for the 
assignment of possibilities (d). The assignment both of the chose 
in action and the possibility was regarded as in the nature of a con- 
* tract to whicli full effect w^as given by applying equitable principles. 
In Lord Macnaghteffs words (e) ^‘an assignment of future property 
for value operates in equity by way of agreement, binding the con- 
science of the assignor, and so binding the property from the moment 
when the contract becomes capable of being performed, on the prin- 
ciple that equity considers that done which ought to be done and in 
accordance with the maxim which Lord Thurlow said he took to be 
universal, '^that wherever persons agree concerning any particular 
subject, that, in a Court of equity, as against the party himself, and 
any claiming under him voluntarily or with notice raises a trust : 
Legarcl v. Hodges In so effectuating an assignment the Court 

acted independent!}’^ of the doctrine of specific performance, for an 
assignment could be enforced even though specific performance was 
impossible (g). Considerations applicable to cases of specific per- 
formance, properly so called, when the consideration is executory 
are not to be applied to every case of equitable assignment dealing 
with future property. '' Cases of equitable assignment or specific 
lien, ivhere the consideration has passed^ depend on the real 
meaning of the agreement between the parties. The difficulty 
generally speaking is to ascertain the true scope and effect of the 


(a) Cballis Eeal Property, 2nd Edit., 

p. 66. 

(h) Pollock on Contracts, 7tb Edit. 
217 and Appendix F. ; Spence, Equit- 
able Jur. &c., Vol. II. 850. 

(c) Co. Litt. 232 b. (n.) 1 ; Miles r. 
Williams, 1 P. W. 252 ; Stafford , 
Buckley, 2 Yes. Sen. 177, 181. 


(d) See cases collected in Ash burner 
on Equity in notes pp. 321 and 334. 

(e) Tailby v. Official Eeceiver, 13 
A. 0. 523, atp. 546. 

(/)1V. 478. 

{(/) Metcalfe v. Abp. of York, 1 
My. & Or. 547 ; Y^estern Waggon, &c., 
Co. r. West, (1892) 1 Oh. at p. 275. 
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agreement. When that is ascertained you have only to apply the 
principle that equity considers that done wliich oiigiit to be done if 
that principle is applicable under the circumstances of the case ” (a). 

Where an equitable assignment was made of property recoverable 
in Courts of equity, hence called choses in equity, such as the bene- 
ficial interest in personalty under a will or intestacy, stock standing 
in the names of trustees, or in the Court, money in Court, judgments 
enforceable in equity, the beneficial interest in a legal debt assigned 
to trustees, &c., the assignee could sue in liis own name i)t rquitjf 
for such property; but where there was an equitable assignment 
made of things only recoverable at law — commonly called eJiosefi in 
action — the assignee could not sue in his own name, hut lie was obliged 
to do so in the name of the assignor, whom a Court of equity would 
compel to allow his name to be used for that purpose (5). 

The equitable rules as to notice are hereinafter dealt with in 
detail; here it is only necessary to note that (1) as between 
assignor and assignee, though notice to the person indebted is not 
necessary to complete the title of the assignee (d), it is obviously 
desirable in order to prevent the person indebted paying tlie 
assignor or a subsequent assignee for value who had given notice, 
and by such payment obtaining a valid discharge (2), as between 
successive assignees priority is determined by tlie order in time 
of the notices of assignment. The history and basis of this 
rule is exhaustively discussed by Lord Maciiaghten in JFa/*d v, 
Duncombe (e). 

By statute the common law principle enunciated by Coke has 
been greatly changed. 

Firstly, as to the transfer of yossihilities. — By the Ideal Property 
Act, 1845, s. 6, it was enacted ‘‘ that after the 1st day of October, 
1845, a contingent, ah executory, and a future interest,, and a 
possibility coupled with an interest in any tenements or heredita- 
ments of any tenure, whether tlie object of the gift, or limitation of 
such interest, or possibility, be or be not ascertained ; also a right of 
entiy, whether immediate or future and whether vested or contingent, 
into or upon any tenements or hereditaments in England, of any 
tenure, may be disposed of by deed ; but that no such disposition 
shall, by force only of this Act, defeat or enlarge an estate tail.” 


(a) Tailby v. Official Eeceiver, supra, 
at p, 547. 

(5) See per Chitty, L. J., in Durham 
Bros. V. Eobertsoii, (1898) 1 Q, B. at 


p. 769. 

(d) Goniiig’e i\ Irwell, &c., 34 Cl D. 
128. 

(e) (1893) A. Cl 383 et seq. 
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This Act, it will be observed, does not render assignments of 
contingent interests, or possibilities in chattels, or mere naked 
possibilities not coupled with an interest, valid at law; the exclusive 
jurisdiction, therefore, of the old Courts of equity as to such 
assignments was untouched by the Act. 

Secondly, as to the assignment of choses in action. — In process of 
time, in addition to bills of exchange assignable by custom, other 
choses in action became assignable at law, by statute, as promissoi’y 
notes, 3 & 4 Anne, c. 9, 7 Anne, c. 25 ; bail and replevin bonds by 
4 Anne, c. 16, s. 20, 11 Geo. 2, c. 19, respectively ; railway, 8 & 9 
Yict. c. 19, administration, 20 & 21 Viet. c. 77, ss. 81, 83, and 
exchequer (a) bonds ; bills of lading if endorsed, 18 & 19 Viet, 
c. Ill ; East India Bonds, 51 Geo. 3, c. 64, s. 4 ; mortgage deben- 
tures issued by the Land Companies under the Mortgage Debenture 
Act, 1865, 28 & 29 Viet. c. 20; things in actions of companies, 
Companies Act, 1862, ss. 95, 157 ; transferable debentures under 
the County Debenture Acts, 1873; policies of life assurance, 30 & 31 
Viet, c. 144 (b) ; and policies of marine insurance (c) ; the choses in 
action of bankrupts (d) ; and in all these cases the assignee might 
sue at law in his own name. 

And now by the Supreme Court of Judicature Act, 1873, s. 25, 
s.-s. 6, any debt or other legal chose in action express notice in 
writing of the assignment of which shall have been given to the 
debtor, trustee, or other persons mentioned, is made assignable at 
law by an absolute assignment in writing, under the hand of the 
assignor, not piirioorting to be by ivay of charge only(c). 

The equitable assignment of choses in action, whether legal or 
equitable, is unaffected by the provisions of the Judicature Act, and 
since the rules governing the equitable assignment of legal choses 
in action are less stringent than the rules governing legal assignment 
of choses in action, the topic of equitable assignment of choses in 
action remains of the greatest importance (/). Further, subject to 
the statutory modifications above noted, the common law rules 
preventing the legal transfer of possibilities, including thereunder 


(a) Yertue v. East Angl. Ey. Co., 6 
Exch. 280. 

{h) Scottish, &c., L. A. S. v. Fuller, 
2 Eq. 58 ; Newman v. N., 28 C. D. 
674. 

(r) 31 & 32 Yict. c. 86 ; see Lloyd 
V, Fleming, L. E. 7 Q. B. 299 ; North 


of England, <S:c., Oo. v. Archangel, &c. 
Co,, L. E. 10 a B. 249. 

(d) 32 & 33 Yio!:. c. 71, s. 111. 

(e) See post (n.) 6. 

(/) See per Lord Macnaghten in 
Brandts, &c. v, Dunlop, &c., (1905) 
A. 0. p. 461. 
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rights in propert}^ to be acquired in the future and non-existing 
property, remain unchanged. 


2. Eights and Interests Assignable in Equity though not at Law. 

Expectant Interests. 

The follor^’ing interests are assignable in equity for valuable 
consideration : — 

Possibilities. Contingent interests (a), or expectancies, as that of 
an heir-at-law to the estate of his ancestor (b) ; tlie interest wliicli a 
person may take under the will of another then living (c) ; or under 
marriage articles (d) ; or the share to which sucli person niay 
become entitled under an appointment (e) ; or an interest in money 
which may come to a person under a discretionary power in trustees 
to allow him maintenance (/) ; or in personal estate, as presumptiYe 
next of kin of a person then living (g) ; and in each case when aii}^ 
such interest falls into possession, the assignment will be enforced. 

Non-existing Pro‘periy (cf. (n.) p. 118). — Non-existing property, to 
be acquired at a future time, though not assignable at law {h) is 
clearly so in equity; the assignment, for instance, of future freight (i), 
of future patent rights (/c), of profits arising fi’om the working of a 
patent by licensees (Z), of future dividends upon proof in bank- 
ruptcy (m), of the future cargo of a ship (n)> of building materials to 
be brought on premises (o), or machinery at a future time to be added 
to or substituted for existing machinery (p), of goods and chattels 
now being, or which shall hereafter be, in or about a messuage or 
house (g) is valid in equity. An assignment by bill of sale of "‘all 


(a) Wind i’. Jekyl, 1 P. W. 572, at 
j). 574. 

(5) Hobson v. Trevor, 2 P. W. 191 ; 
Wethered W., 2 Si. 183, 192 ; Smith 
V. Baker, f Y. & 0. C. C. 223 ; but see 
Carleton v. Leighton, 3 Mer. 677 ; 
lie Vizard’s Trusts, L. E. 1 Ch. 588. 

(c) Beckley v. Newland, 2 P. W. 
182 ; Lyde v. Mynn, 1 My. & IL 693 ; 
but see Pope v. Whitcomb, 3 Euss. 124. 

(d) Bennett v. Cooper, 9 B. 252. 

(e) Musprat v. Gordon, 1 Anst. 34. 
(/) Be Coleman, 39 C. I). 443. 

{g) Hinde v. Blake, 3 B. 235 ; Meeke 
V. Kettlewell, 1 Ph. 347 ; Be Parsons, 
45 0. D. 51. 

(/i) Eobinson v. Macdonald, 5 Man. 
& Selw. 228. 


{i) Brown v. Tanner, L. E. 3 Ch. 
597 ; Wilson t\ W., 14 Eq. 32. 

(/»’) Printing, &c., Co., v. Sampson, 19 
Eq. 462. 

(l) Bergmann r. Macmillan, 17 C. 
D. 423. 

(m) Irving, 7 C. D. 419. 

{n) Curtis v. Auber, 1 J. & W. 526 ; 
Douglas V. Eiissel, 4 Si. 524 ; Langton 
Horton, 1 Ha. 549 ; Lindsay r. 
Gibbs, 22 B. 522 ; Gardner V, Oaze- 
nove, 1 II. & N. 423. 

(d) Brown r. Bateman, L. E. 2 
0. P. 272. 

(j)) Holroyd r. Marshall, 10 H. L. 
Cas. 191. 

bj) Ah'j). Games, 12 C. D. 314. 
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the hook debts due and owing, or which may during the continuance 
of this security become due and owing, to the said mortgagor,” is 
a good assignment, and passes the equitable interest in book debts 
incurred after the assignment, whether in the business then carried 
on by the mortgagor or in any other business {a), A company acting 
within its powers can mortgage its future or uncalled capital (h), 
Choses in action are not personal chattels within the Bills of 
Sale Act, 1878, and the Amendment x4ct, 1882; see s. 4 of the Act 
of 1878 (c). 

It may be here noted that rights under agreements of a personal 
nature are not assignable either at law or in equity. The right of 
assignment is confined to those cases where it can make no difference 
to the person on whom the obligation lies to which of two persons 
h^ is to perform it {d). Thus agreements between authors and 
publishers, even though the publisher be a limited liability company, 
are not assignable (c). But a salary to become due under a contract 
of personal service is assignable (/). For a discussion of the limits 
of this principle, see the judgment of Collins, M. R, in Tolhurst v. 
Assoc, PoTtlcind Cement, dc. {g). 

The chose in action must be distinguished from a mere right to 
sue for damages for breach of a contract ; the latter right is 
unassignable (A). If the contract does not create a debt it cannot 
be assigned {i). So, too, a personal licence, e.g., a licence to enter a 
house and seize goods cannot be assigned (A). 

Floating charge, — In connection with the subject of equitable 
assignment mention may be made of floating charges which are 
equitable charges created by companies over their undertakings (1), 

(a) Tailby Official Beceiver, (1888) Pibre Syndicate v. Dawson, 84 L. T. 
13 A. C. 523; Be Turcan, (1888) 40 803. 

C. D. 5 ; and see Be Ooleman, 39 0. D. (/) Crouch v. Martin, 2 Yern. 595 ; 
443. Shaw & Co. v. Moss Empires, &c., 25 

(5) Be Pyle Works, (1890) 44 C. D. T. L. E. 190; Eussell& Co. v. Austin 
534; Newton v, Anglo-Austr., &c., Fryers, 25 T. L. E. 414. 

(1895) A. 0. 244; Mayfair Property (y) (1902) 2 K. B, at p. 668. 

Co., (1898) 2 Ch. 28. {h) May v. Lane, 64 L. J. Q. B. 236 ; 

(c) Be Isaacson, (1895) 1 Q. B. 333 ; cf. Torkington v. Magee, (1902) 2 K B. 
but cf. Jarvis v, J., 63 L. J. Ch. 10. 427. 

(<f) Tolhurst V. Assoc. Portland, &c., (0 Western Waggon Co. -y. West, 

(1902) 2 K B. at p. 668 ; Kemp v, (1892) 1 Ch. 275; but note Companies 
Baerselman, (1906) 2 K. B. 604. Act, 1908, s. 105. 

(e) Hole Bradbury, 12 C. D. 886 ; (A) Be Davis & Go., 22 Q. B. D. 193. 

Griffith Tower Publishing Co., &c., (Q Panama, &c., Mail Co. (1870) 
(1897) 1 Q. B. 21 ; cf. International. L. E. 5 Ch. 318. 
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A floating security is an equitable charge on the assets for the 
time being of a going concern. It attaches to the subject charged 
in the varying conditions in which it happens to be from time to 
time. It is of the essence of such a charge that it remains dormant 
until the undertaking charged ceases to be a going concern, or until 
the person in whose favour the charge is created intervenes. His 
right to intervene may be suspended by agreement. But if there is 
no agreement for suspension, he may exercise his right whenever he 
pleases after default ” (a). 

The charge is a subsisting one though not immediate!}' effective 
until some prescribed event happens to call it into activity (/>). It 
gives an immediate equitable charge on the assets subject to the 
right of the company in the ordinary course and for the purpose of 
the business of the company, but not otherwise, to disp tse of thp 
assets of the company as though the charge had not been created (f). 
In determining what matters are in the ordinary course of business, 
regard must be had to the objects of the company as defined in its 
memorandum of association {cl). The company may sell any of its 
assets comprised in the security free from the charge (c), and may 
create specific mortgages, legal or equitable, ranking in priority to 
the floating charge (/), even where there is notice of the floating- 
charge (g). A provision in the instrument creating the charge 
prohibiting the company from creating charges ranking in priority 
to the floating charge does not aifect the priority of specific mort- 
gagees without notice of the prohibition {h). Upon maturity, or 
prior to maturity if the security is in jeopardy (i), a receiver of 
the property comprised in the floating charge will be appointed. 
The holder of a floating security ma}^ issue his writ to enforce his 
security though the security has not matured and is not in jeopardy (k ) . 


{a) Per Lord Macnaghten ; Govern- 
ment Stock, &c., Co., V. Manila By. 
Co., (1897) A. 0. at pp. 86 and 87. 

(6) Yictoria Steamboats Uo., (1897) 
1 Oh. at p. 163. 

(c) Wallace v. Evershed, (1899) 1 
Ch. 891. 

{d) See Borax Co., (1901) 1 Cii. 326 ; 
H. H. Yivian & Co., (1900) 2 CL 654. 

(fi) Florence Land, &c., Co., (1878) 
10 C. D. 530; and see Driver v. 
Broad, (1893) 1 Q. B. 744. 

(/) Wheatley v. Silkstone Coal Co., 
(1885) 29 C. D. 715; Cox Moore v. 


Peruvian Corporation, (1908) 1 Ch. 
604 ; cf. Murray v. Scott, 9 A. 0. 519. 

(y) Hamilton’s Windsor Iron Works, 
(1879) 12 C. D. 707. 

(h) English, d:c., Investment Co. v. 
Brunton, (1892) 2 Q. B. 706 ; lie Casteli 
and Brown, Ltd., (1898) I Ch. 315 ; lie 
Yalletort Steam Laundry Co., (1903) 
2 Ch. 654. 

(i) Victoria Steamb3ats Co., ubi 
supra. 

(/c) Be Carshalton &c., (1908) 2 Cb. 
62, distinguishing Bonham v. New- 
comb, 1 Yern. 232. 
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Upon the appointment of a receiver or the liquidation of the 
company the charge loses its floating character and attaches to the 
property comprised in the charge (a). 

Mortgage by company of nncalled capital . — Where power to mort- 
gage future or unpaid>up capital is given by the memorandum or 
articles of association a mortgage by a company of its future or 
uncalled capital is valid (&). A company has, however, no power to 
create any charge on that portion of its capital which can under s. 59 
of the Companies (Consolidation) Act, 1908, only be called up in the 
event of and for the purposes of the company being wound up {c). 


3. What amounts to an Equitable Assignment. 

An equitable assignment may take the form of an ordinary assign- 
ment — it may purport to be the transfer of a right, or it may take 
tlie form of an agreement to transfer a right existing or future. 
Effect is given to the transfer or the agreement in equity on the 
principles above stated. No rule can be laid down as to the form 
requisite. No writing is necessary, (d), unless the agreement to be 
proved is within the Statute of Frauds (^), and any words which show 
an intention of transferring or appropriating the chose in action 
to or for the use of the assignee are sufficient (/), and give a good 
charge on the chose in action (g). The mode or form of assign- 
ment is absolutely immaterial provided the intention of the parties 
is clear ” (It), Whether consideration is requisite for the validity of 
an equitable assignment cannot be said to be settled (i). The cases 
shew that where the other requisites of a valid equitable assignment 


(a) Be Colonial Trusts, &c., 15 C. D. 
at p. 472. 

(b) Be Pyle Works, (1890) 44 0. D. 
535 ; Newton V. Anglo-Australian, &c., 
(1895) A. 0. 244. 

(c) Be Mayfair Property Co., (1898) 
2 Ch. 28. 

(d) Guriiell v, Gardner, 4 Giff. 626 ; 
Eiccard v. Prichard, 1 Kay & J. 277, 
279 ; cf. Field v, Megaw, L. E. 4 C. P. 
660. 

(e) Ex p. Hall, 10 C. H. 640, and 
cf. Be Eichardsoii, 30 C. H. 396. 

(/) Eow v. Dawson, p. 95, supra. 

{g) Gorringe v. Irwell, 34 0. D. 134. 
(h) Per Lord MacnagJiten, Tailby v. 
Official Eeceiver, (1888) 13 A. C. 
543 ; and see Brandts, &c,, v, Dunlop 


& Co., (1905) xV. C. at p. 461, et seq., 
Thompson v. Spiers, 13 Si. 469 ; Burn 
V. Carvalho, 4 My. & C. 690 ; Cook v. 
Black, 1 Ha. 390 ; MTadden v. 
Jenkyns, 1 Ha. 458 ; Malcolm i’. Scott, 

3 Mac. & G. 29 ; Myers t’. The United, 
&c., Co., 7 De G. M. & G, 112 ; Chowne 
V. Eaylis, 31 B. 351 ; Frith v. Forbes, 

4 De G. F. & J. 409 ; see remarks on 
this case in Brown & Go. v. Kough, 29 
C. D. 848, and Ex p. Arbuthnot, 3 
0. D. 477 ; Ex p. Montagu, 1 0. D. 
554; Eanken v. Alfaro, 5 0. D. 786 ; 
Be Irving, 7 C. D. 419; Webb v. 
Smith, 30 0. D. 192. 

(i) It is difficult if not impossible to 
reconcile the authorities as to con- 
sideration in relation to equitable 



112 


ASSIGNMENT. 


Ryall V. Rowles. 

are present consideration is not necessary for the equitable assign- 
ment of an existing but reversionary equitable chose in action (u), 
and semble so also in the case of any existing chose in action (b). 
It has, however, been recently held on the ground that a “possi- 
bility” is not “property” that a possibility or expectancy is 
incapable of voluntary assignment even to trustees (c). 

Although a mere contract as to after- acquired proper t}" may 
amount to an equitable assignment thereof, it must purport to confer 
an interest in the future chattels immediate!}" by its own force, and 
without the necessity of any further act on the part of the assignee 
upon the future chattels coming into existence, and therefore an 
assignment of existing chattels, coupled with words wdiich amount 
to a mere licence to seize after-acquired property, will not be con- 
strued as an equitable assignment of the latter (d). No notice to, 
the debtor of the assignment is necessary (e). Assignments of debts 
are not governed by the same rules as bills of exchange and pro- 
missory notes, so as to make it obligatory upon the assignee of a 
debt to give notice to the assignor of non-payment by the debtor (/). 
But the assignee of a debt in such a case is chargeable for wilful 
default, as every mortgagee must be (g). 


Some Cases of Equitable Assignment. — An agreement between a 
debtor and a creditor that the debt owing shall be paid out of a 
specific fund coming to the debtor (A), or an order given by a debtor 
to his creditor upon a third person, having funds of the debtor, to 
pay the creditor out of such funds, will create a binding equitable 
assignment, and the consent of the party to whom the order is 


given is not necessary (i). 

assignment. See Articles in L. Q,. 
Eeview, 1900 & 1901, by Mr. Jenks 
and Sir W, Anson. 

(a) Eortescue v, Barnett, 3 M. & K. 
36; Kekewich v. Manning, 1 Be G. 
M. & G. 176. 

(&) Donaldson v. D., Kay, 711 ; 
Eoberts v, Lloyd, 2 B. 376 ; Griffin, 
(1899) 1 Oh. 408 ; Ee Patrick, (1891) 
1 Oh. 82 ; i2e Lucan, 45 C. D. 470; and 
see below under Ward v. Turner. 

(c) Re Ellenborough, (1903) 1 Ch. 
697, distinguishing Kekewich v. 
Manning, snpra; and see Re Tilt, 
74 L. T. 163. 


{cl) Eeeve v, Whitmore, 4 De G. J. 
& S. 1; Brown v. Bateman, L. E. 2 
0. P. 272, 283, 284 ; and see Re 
Davis & Co., 22 Q. B. D. 193, and (n.) 
“ Covenants &c.,” p. 118. 

(e) Gorringe v. Dwell , 34 C. D. 128. 
(/) See Glyn v. Hood, 1 De G. P. & 
J. 334. 

{g) Per Turner, L. J., Glyn v. Hood, 1 
De G. P. & J. 349 ; see £x p. Mure, 
2 Cox. 63. 

(/i) Eodick V, Gan dell, 1 De G. M. & 
G. 763, 

(7) Burn v. CaiTalho, supra ; Brown 
& Co. V, Kough, 29 C. B. 848. 
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Ill Brice V. Bannister (a), Gr. agreed to build a vessel for defendant 
B., for a price payable in instalments : G. being indebted to the 
plaintiff Brice, ordered and requested the defendant to pay lOOL to 
Brice out of moneys due or to become due to him, G. The plaintiff 
gave the defendant notice of this. At the time the order to pay was 
given all the instalments due had been paid to G. The defendant 
refused to be bound by the notice, and afterwards paid the accruing 
balance to G. Held, a good equitable assignment (&). 

In Percival v. Dunn{c), it was held that a similar order not 
specifying the fund or debt out of which pajmient was to come was 
bad. D., the defendant, owed A., a builder, money, paj'^able by 
instalments. A. gave the plaintiff P., to whom he owed money, an 
order on D., Please pay P. the amounb of his account, 47^.,” &c. 
•At the time the order was given to defendant 1)., he ivas in debt to 
A. Held, it did not, for the above reason, operate as an equitable 
assignment {cl). 

In Brandts i dc, v. Dunlop^ dc, (e), K. & Co., a firm of merchants, 
were financed by the plaintiffs under an arrangement whereby on 
a purchase of goods by K. & Co. approved of by the jilaintiffs the 
latter provided funds to complete the purchase and took a delivery 
order of the goods to themselves. On K. & Co. finding a purchaser 
so approved of, the plaintiffs released the goods and gave a delivery 
order to K. & Co., relying for repayment of their advance upon a 
written undertaking by K. & Co. in such case that the price should 
be paid direct to the plaintiffs, and that in the meantime K. & Co. 
would hold the goods and their proceeds in trust for them, and 
would grant them ‘‘the sole and absolute lien on the said goods 
and their proceeds ” until they obtained full payment of Iheir 
advance. Under this arrangement a parcel of goods was bought 
• by K. & Co. and sold and delivered to the defendants. The 
plaintiffs sent a written notice to the defendants that K & Co. had 
made over to the plaintiffs the right to receive the purchase-money 

(a) 3 Q. B. D. 569; and see Durham 
V. Bobertson, (1898) 1 Q. B. at p. 773. 

(b) Supra, distinguishing Tooth v. 

TIallett, L. E. 4 Oh. 242, which was 
followed in Bxp. Hall, 10 0. D. 615 ; 
distinguished in Western Waggon, 

&c., Co. West, (1892) 1 Ch. 271, p. 

115, infra ; not applied in May v. 

Lane, (1894) 64 L. J. Q. B. 236. 

W. & T.— VOL. I, 


(c) 29 0. D. 128; and see Yeates v, 
G-roves, 1 V. 281. 

(<i) And see Diplock v, Hammond, 5 
De G. M. & G, 320; Farrell, 10 Ir. 
Ch. E. 301 ; Harding H., 17 Q. B. D. 
442 ; but see the letter, Webb v. Smith, 
30 0. D. p. 194, in which no specific 
fund was referred to. 

(e) (1905) A. 0. 454. 


8 
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and requesting the defendants to sign an undertaking to remit the 
purchase-money to the plaintiffs. It was held by the House of 
Lords that the transactions between K. & Co. and the plaintiffs 
amounted to a valid, equitable assignment with notice of the debt 
clue from the defendants to K. & Co. 

Ill Ex p, A Iderson (a), E., being pressed to discharge a debt on the 
5th of August, 1813, gave to two creditors a draft on the executor of 
a debtor of hers, which draft the executor promised to discharge on 
receiving assets. A commission of bankrupt issued against E. on 
17th of November, 1814. Upon a petition being presented by the 
two creditors, it was held, that they were entitled to the sum for 
which the draft was given, as against the assignees. And Lord 
Eldo?i on the appeal said, that the debtor would be bound by the 
order being shown to him, and that a contract on his part to pay 
was, ill equity, not necessary (b). 

A mere indorsement in blank of a debenture of a joint stock com- 
pany has been held a good equitable assignment (e) ; as to equitable 
mortgages of shares (d). 

In London d; Yorkshire Bank v. White (e), F., in conversation 
with the bank manager, agreed on the 7th of December to assign to 
the bank, as security for an overdraft, his interest in certain goods 
then deposited with G. for sale. On the 9th December, F. sent a 
notice to G. that he had assigned his interest in the goods to the 
bank, and requesting G. to pay the bank tlie proceeds of sales from 
time to time, &c. Held, that there was, by the oral agreement of 
the 7th December, a complete equitable assignment to the bank, that 


(a) 1 Madd. o3, affir. 3 Swans. 392. 
{1) Ex f, South, (1818) 3 Swans. 
392; Ee Briggs & Co., (1906) 2 K. B. 
209 ; Marchant v. Morton, (1901) 2 
K. B. 829. 

(c) Ee Pryce, 4 0. D. 685; Ee 
Jenhinson, 15 Q. B. D. 441. 

(d) See Colonial Bank v. Whinney, 
1 1 A. C. 426 ; Bradford Banking Co. 
r. Briggs, 12 A. C, 29; Be verges v. 
Sandeniaii, Clarke & Co., (1902) 1 Ch. 
579. 

(e) 11 T. L, E. 570. See also the 
following cases : Burn v. Carvallho, 4 
My. & C. 690 ; Shand v, Du Buisson, 
18 Eq. 283; Ex p, Montagu, 1 C. D. 
555 ; Smith v, Everett, 4 Bro. Uh. 64 ; 


Exp, Steward, 3 Mont. D. & Be G. 265 ; 
Biplock t’. Hammond, 2 Sm. & G. 141 ; 

5 Be G. M. & G. 320 ; L’Estrange L’E., 
13 B. 281 ; Eiccardi;. Prichard, I Kay 

6 J. 277 ; Jones v. Farrell, 1 Be G, & J. 
208 ; Ex p. Imbert, 1 Be G. & J. 
152; Farley v. Turner, 26 L. J. Ch. 
710 ; Eayner v, Harford, 27 L. J, 
Ch. 70S ; Chowne v. Baylis, 31 B. 
351 ; Langton v. Waring, IS C. B. 
(N. S.) 315; Ex p. North Western 
Bank, 15 Eq. 69 ; Addison v. Cox, 
L. E. 8 Ch. 82 ; Ex p. Nicholls, Ee 
Jones, 22 C. B. 782; Brown & Co. v, 
ICough, 29 0. B. 848 ; Wilmot v, Alton, 
(1897) 1 Q. B. 17. 
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the notice to Gr. on the 9th was not necessaiy to complete the title, 
and that the notice of the 9th was not a bill of sale. The test as 
to whether a document is a bill of sale or not is, is it necessary to 
put the document in evidence to prove the transfer of or title to the 
goods (a). 


Where no Equitable Assignment is Created. — The intention, however, 
to assign or to create a charge must be shown. Thus, a mere letter 
of instruction to a banker not written with any intent to create a 
charge on a fund in his hands, will not amount to an equitable 
assignment (5). Nor will the opening of a credit for a particular 
sum constitute an equitable assignment or specific appropriation of 
that sum, but it is merely an authority to the person in whose 
favour the credit is opened to draw to the extent of the specified 
amount (c). 

Where a person has a fund belonging to another in his hands, a 
bill of exchange drawn by the latter on the former, although for the 
exact amount, is not an equitable assignment thereof (d) ; for a bill 
of exchange differs essentially both in origin and operation from an 
assignment of a debt. An equitable assignment is not a negotiable 
instrument, and need not at all be free from the equities between 
the original parties to the transaction.'’ The same instrument could 
hardly operate both as a bill of exchange and as an equitable assign- 
ment {^?). Nor is a cheque an equitable assignment of tlie drawer’s 
balance at the bankers upon wdiom it is drawn (/). 

Where the property purporting to be assigned is not in the assignor 
at the time of the assignment, and by some act intervening, such as 
bankruptcy, never becomes his, there is no equitable assignment. 
So also where the benefit of a contract is assigned wdiich creates 
no debt present or future. Thus in Western Waggon, dc,, Co. v. 
We8t{g), P. assigned to the plaintiffs his right under a mortgage 
with defendant West to further advances which formed part of the 


(a) Manchester, Sheffield, &c., Ey. l\ 
N. Central, &c., Co., 13 A. C, 554; 
Newlove t’. Shrewsbury, 21 Q. B. D. 
41. 

(h) ITopkinson v. Porster, 19 Eq. 
74 ; Schroeder v. Central Bank, &c., 
34 L. T. 735. 

(c) See Morgan v. Lariviere, L.E. 7 
H. L. 423 ; but cf. Yandenberg v. 
Palmer, 4 E. & J. 204. 


(cQ Shand v. Du Buisson, IS Eq. 
283. 

(e) See judgment of Fnj, L.J., in 
Brown, Shipley & Co. v. Eough, 29 
a D. 875. 

(/) Hopkinson v. Porster, 19 Eq* 
74, commenting on Keene v. Beard, 8 
a B. (KS. 372. 

(y) (1892) 1 Oh. 271, 

8 2 
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consideration for such mortgage. The plaintiifs gave defendant 
notice of the assignment, but they, in forgetfulness, made a further 
advance of 500/. to P. Held, that as the contract in the mortgage 
deed was not a contract to lend out of a particular fund, no money 
or fund was bound by it, and that no debt was created by it, and 
that the 500/. was therefore never bound in the hands of the defen- 
dant W., although it wmiild be in the hands of P. Also, that the 
plainthfs could only sue for damages in right of P-, and tliat P. had 
sustained none (a). 

A mere mandate from a principal to bis agent, not conimunieated 
to a third person, will give the third person no right or interest in 
the subject of the mandate. It may be revoked at any time before 
it is executed, or at least before any engagement is entered into witli 
a third person to execute it for his beneiit. And it will be revoked 
by any disposition of the property inconsistent with the execution of 
it (6). Where, for instance, an order is given by a man to his 
bankers to pay over a sum to a third person to Avhom the order is 
not communicated, and the banker does not make the payment, and 
the order is afterwards countermanded, the third part}” cannot insist 
on the banker paying to him the money (c). So if a landlord write 
a letter to his tenant requesting him to pay future rent wlieii due 
to the landlord’s bankers, the letter amounts only to a revocable 
authority, which will be revoked by the landlord’s bankruptcy (d)* 
In Re Russell (e)^ A., entitled to the balance of an unpaid legacy in 
the hands of executors, wrote a letter at the request of B. to his own 
solicitor, directing him to pay the balance to B. The letter was sent 
to the executors, and they paid the balance to B. four days after A.’s 
death, B. afterwards returned the money to the executors. Held 
that the letter was merely a direction, and not an equitable assign- 
ment, and that it was revoked by A.’s death (/). And a.s to references 
to cargo on the face of a bill of exchange and letters of advice 
accompanying it, see judgment of Chiitjj, J., in Broun, Shijdeu d: Co, v. 
Kough (g), AVhen, however, the agent communicates the mandate to 
the third person, and agrees to exercise it for his benefit, he converts 


(«) See also May v. Lane, 64 L. J. 
Q. B. 236, supra {h) p. 113, and note 
Companies (Consolidation) Act, 1908, 
s. 105. 

(b) Scott V, Porclier, 3 M'er. G52, 
004 ; but of. Alexander <\ Stcinbardt, 
(1903) 2 K. B. 208. 

(c) Morrell r. AYooten, 16 B. 197. 


(d) Exp. Hal], 10 0. D. 615. 

(^^) 37 Sol. Jo. 212 ; cf. Lainbe /•. 
Orton, 1 Dr. A; Sm. 125. 

(/) And see Lambe r. Orton, supra. 
(//) 29 C. I). 858 ; and see Malcolm 
Scott, 3 Ha. 30 ; liobey, &c., Iron- 
works K Ollier, L. E. 7 Oh. 695 ; Phelps 
& Co. Comber, 29 0. I). 813. 
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liimself into an agent for^ and debtor to, tlie persons in whose 
favour the mandate was given. Thus, in Fitzgerald v. Stewart {a), 
consignments had been made from abroad to answer an annuity 
which the owner of the property consigned was liable to pay, 
and the consignee in this country gave notice of the arrangement 
to the annuitant, and made payments in pursuance of it, it was 
held by Brougham, C., that the consignee 'was not afterwards at 
liberty to discontinue such payments, so long as he had any 
proceeds of the consignments in his hands. 

A mere j)ower of attorney or authority to a person to receive 
money not addressed to the debtor, and directing such person to 
pay it to a creditor of the party granting the power or authority, 
will not amount to an equitable assignment. Thus, in Boclich v. 
Gandell {h), a railway company wuis indebted to the defendant, their 
engineer, who was greatly indebted to his bankers. The bankers 
having pressed for payment or securit}", the defendant, by letter to 
the solicitors of the company, authorised them to receive the money 
due to him from the company, and requested them to pay it to the 
bankers. The solicitors, by letter, promised the bankers to pay 
tliem such money on receiving it. It mis held by Truro, G., 
affirming the decision of Lord Langdale, M.R, that this did not 
amount to an equitable assignment of the debt. If,” said his 
Lordship, an assignment of the debts had been intended, it ^vould 
have been quite as easy to have directed the order to the railway 
company as to the solicitors. It rather seems to have been intended 
that the bank should have no title or interest in the debts until the 
amount of the debts should have been adjusted, and some definite 
portion been adjusted and realized ” (c). 

A mere representation, by the drawer, that bills of exchange will 
be met by the draw^ee, inasmuch as the drawee has larger funds in 
his hands belonging to the drawer, will not amount to an equitable 
assignment or specific appropriation of such funds (cl), 

A promise to j^ay money when the debtor receives a debt 
due to him from a third person does not constitute an equitable 


(a) 2EUSS.&M. 457. 

(5) 1 De G. M. & G, 763 at p, 778 ; 
12 B. 325. 

c) See also Bell 'i’. The L. & N. W. 
Ey. Co., 15 B. 548; Thayer r. Lister, 
30 L. J. Oh. 427; Eliut r. Walker, 
5 Moo. P. 0. G. 179; Re Foster, 7 


Ir. E. Eq. 294. 

((Q See Thomson v, Simpson, L. E, 
5 Oh. 059 ; Citizen’s Bank, &c. v. First 
National Bank, &c., L. E. 6 H. L. 
352; Brown, Shipley & Co. v. Kongh, 
29 C. D. 848. 
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assignment, so as to charge the debt in tiie hands of such third 
person (a). 

Where an instrument was construed, not as a mere equitable 
assignment, but as an order for payment of a suni of money out of a 
jMrticidar fund, unless it were stamped as required by 55 Geo. III. 
c. 184, Sched. Part 1, tit. Inland Bill,” it could not be enforced in 
equity (5) : but where an instrument, thougli in form an order for 
the payment of money, operated as an equitable assignmeril, if 
properly stamped as an assignment, and the penalty paid, it would 
be received by the Court (c). 

An order operating as an equitable assignment is liable eitlier 
to 10s. stamp as a conveyance not hereinbefore described ” or 
to ad valorem duty if the assignment is on sale or within s. 51 
of the Stamp Act, 1891 (d). 

Covenants as to after-acquired Property. 

As before stated in considering whether a covenant of this nature 
operates as an equitable assignment of or charge upon the property 
comprised within the covenant, the question whether specific per- 
formance of the covenant would be granted is irrelevant. The 
question is whether definite ascertained property comprised within 
the words of the covenant has become legally vested in the 
covenantor ; if it has, and if the covenant is no longer executory but 
executed in the sense that the consideration for the covenant has 
been fiirnished by the covenantee, the equitable assignment or cliarge 
is complete (c). Where the property comprised in the covenant is 
defined by reference to its character or the mode of acquisition l)y 
the covenantor in such manner that it can be easily identified, little 
difficulty has arisen in applying the principle. Thus where an 
incimibent charged his then benefice with an annuity and covenanted 
that if he were preferred to another benefice he would fully charge 
the same, and that in the meantime the same should be charged, 

{({) Field r, Megaw, L. E. 4 0. P. therein, disapproving of Jfr j>. Sliel- 

660; Jones v. Starkey, 16 Jur. 510. lard, 17 Eq. 109; Adams r. Morgan, 

(/;) Braybrooke v. Meredith, 13 Si. 14 L. E. Ir. 140; Eisher v. Calvert, 

271; Parsons Middleton, 6 Ha. 261 ; 27 W. E. 301; Webb r. Smith, 30 

and see Pott v. Lomas, 6 H. & N. 529. 0. D. 192. 

(r-) Diplock V. Hammond, 5 De Cf. (d) See Alpe, Stamp Duties, 1907, 
M. & (jT. 320; MGowan r. Smith, 26 p. 74. 

L. J. Ch. 8 ; Brice v. Bannister, (e) Metcalfe v. Abp. of York, 1 My, 
3 Q. B. D. 569 Ex Hall, 10 & 0. 547 ; Tailby v. Official Eeceiver, 

C. D. 615 ; and Buck c. Eobson, 3 13 A. 0. 523, per Lord Macnaghten, nX 
Q. B. D. 686, and the ohservations p. 54-7, et seq. 
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and was subsequently preferred, it was held that there was a good 
equitable charge upon the new benefice so soon as it was acquired {a). 
Again, a covenant by the grantor of an annuity to charge it upon all 
such property as in the event of his surviving his wife he might 
become possessed of by virtue of his wife’s will or othenvise was 
held to create a valid charge upon an annuity to wdiich the grantor 
became entitled under the will of his wife (h). 

Where, however, a person in terms assigns or covenants to settle 
or charge all after-acquired property the law cannot be said to be 
free from doubt. The validity of such a covenant by a woman on 
her marriage for the settlement of her future property does not 
seem to have been questioned ; it is apparently assumed by con- 
veyancers that such a covenant is free from objection (c). In lie 
Reis (cl), following and applying Lord Eldon’s judgment in Leivis v. 
Madocks {e), the Court of Appeal held that a covenant by the 
settlor in his marriage settlement to transfer all his after-acquired 
property (except business assets) to the trustees of the settlement 
was not too vague and general to be enforced by the Court. With 
regard to assignments by way of charge and covenants to charge 
purporting to bind all after-acquired property, the question has been 
many times discussed but no clear authority exists (/). Where the 
assignment was divisible, referring both to property capable of 
definite ascertainment and all after-acquired property, the assign- 
ment, or so far as property of the former nature is concerned, has 
been enforced while the Court has left open the effect of the latter 
part of the assignment. Thus in Re Clarke (p), where a mort- 
gagor had assigned certain existing property and all moneys to 
which he might during the security become entitled under any 
settlement, will, or other document, and also all real and personal 
estate to which he should become entitled, the Court held that an 
interest to which the mortgagor subsequently became entitled under 
a will was included in the security, leaving open the effect of the 
last words in the assignment (/i). In Re D'Epmeiiil (i) a written 

(a) Metcalfe V. Abp. of York, supra. Burroughs, 1 Dr. & Wa. 149; White 
Such a covenant, unlawful when the v, Anderson, 1 Ir. Oh. B. 419; Stack v 
action was brought, was lawful at the Eoyse, 12 Ir. Oh. B. 246. 
date of the covenant and the sub- (/) Of. Turcan, 40 0. D. o. 
sequent preferment. (ff) C. D. 348. 

{h) Lyde^;. Mynn, 1 My. & K. 693. {h) See Cotton L. J.’s comments, 

(c) 2E:ey&Eiphxnstone,Sth ed.oll. 36 0. D. at p. 354, on Clements x?. 
(c2) (1904) 2 K. B. 769. Matthews, 11 Q. B. D. (SOS. 

(e) 8 Y. 150; 7 B. B. 10; Hardey (i) 20 0. D. 758. 

V. Green, 12 B. 182 ; see also Lyster v. 
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instrument by a debtor charging all his present and future 
personalty to secure the payment of present and future debts to tlie 
assignee was held operative to charge all the personal property 
belonging to the debtor at the date of the instrument, but inoperative 
as to future acquired property. In so far as this decision is based 
upon the ground that future acquired property cannot be effectiveh" 
charged it is overruled (<x), but whether such an instrument can 
create a lien of any kind is, however, doubtful {h). In Ee Kelceif (e) 
the validity of a memorandum of general charge for value upon all 
the existing property of the mortgagor was recognised and declared 
not to be against x)ublic policy. 

Closely connected with the cases last discussed are those where a 
person who has covenanted to settle lands of a certain value or to 
secure an annuity of a certain amount by a charge on lands subse- 
quently acquires lands. Is the covenantee entitled merely to sue 
for damages on a breach of the covenant or for specific performance, or 
is he further entitled to a lien or charge upon the lands so acquired ? 
It would seem that such a covenant of itself creates no lien on lands 
subsequently acquired, whether the covenant is one which is capable 
of being specifically enforced or not, and tlie fact that the covenant 
is to be performed by a particular time is unimportant (d). 

4. Notice, Distringas, Stop-Orders, <&c. 

Notice of an assignment is not necessary to render it perfect as 
hetween the assignor and assignee, whether it be for valuable con- 
sideration (c), or only voluntary (/). It does not render the title 
perfect, for it was not even a step in the title before Foster v. 
Cockerell (g), and a written notice does not require registration as a 
bill of sale (/i). 

(a) Tailby v. Official Deceiver , supra. 

(b) Per Lord Macnaghten, Tailby v. 

Official Eeceiver, supra, at p. 544. 

(c) (1899) 2 Oh. dSO. 

(d) Mornington v. ICeane, 2 De G. 

& J. 292, where Eoundell v. Ereary, 2 
Vern. 482 is exi)laiiied, and Wellesley 
o. W., 17 Si. 59 questioned ; Tailby v. 

Official Eeceiver, supra, at p. 548 ; and 
see Preemoult v. Dedire, 1 P. W. 429 ; 

Eerrington v. Evans, 3 T. & 0. 384. 

(e) Burn r. Carvalho, 4 My. & 0. 702 ; 

Dufaur r. Professional L, A. Co., 


supra ; Eodick v. Gandell, 1 De G. M. 
& G. 780 ; Gorringe v, Irwell, 34 C. D. 
129. 

(/) Donaldson v. D., Kay, 711; 
Eoberts v. Lloyd, 2 E. 376 ; Ite Way’s 
T., 2 De G. J. & S. 865 ; Me Patrick, 
(1891) 1 Ch. 82. 

{g) 3 01. & Pin. 456. See judgment 
of Lord Macnaghten, Ward v. Dun- 
combe, (1893) A. 0. p. 392. 

{h} London, &c., Bank v. White, 
11 T. L. E. 520. 
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Nor is notice necessaiy as against third parties who stand in the 
same position as the assignor, as, for instance, persons claiming 
under a subsequent assignment as volunteers (a), a creditor under a 
judgment who has obtained a charging order (?;), or as against a 
judgment creditor who has got a receiver appointed (c), or under a 
garnishee order under the C. L. P. Acts, 1854 and 1860 (d), or the 
trustee in bankruptcy of the assignor who is only a statutory 
assignee of the bankrupt (<?). 

The neglect, however, to give notice, or to obtain what is equiva- 
lent thereto, a distringas, or a stop-order, may have the effect, 1st, 
of rendering subsequent payments to the assignor valid ; 2nd, of 
enabling a subsequent purchaser or incumbrancer to gain priority 
by giving notice ; 3rd, of bringing the subject-matter assigned 
^ within the operation of the reputed ownership clause of the 
Bankruptcy Act. 

Neglect by assignee to give notice renders subsequent payment to 
assignor valid. — Where the assignee does not give notice of the 
assignment to the debtor, trustee, or other person from whom the 
assignor would have been entitled to receive or claim such debt or 
chose in action, he will be obliged to allow the payments which such 
debtor, trustee, or person subsequently makes to the assignor(/). 

Priority, when gained by a subsequent purchaser or incumbrancer 
giving notice. — If the assignee of a chose in action, or a trust estate 
of personalty, does not perfect his title by giving notice of the 
assignment to the debtor or trustees, a subsequent purchaser or 
incumbrancer without notice, express or implied (at the date of his 
purchase or advance) of the former assignment (p) even though 
subsequently and before giving notice he is made aware of the 


(a) Justice v. Wynne, 12 Ir. Oh. 
B. 289. 

(b) Eyre M‘Dowell, 9 H. L. Gas. 
619, 642 ; Scott v. Hastings, 4 Kay & 
J. 633 ; Brearcliffe v. Dorrington, 4 
Be a. & Sm. 122. 

(c) Arden r. A., 29 0. D. 703. 

(d) Pickering v. The Ilfracombe Ey. 
Co., L. E. 3 C. P. 235 ; Eobinson v, 
Nesbitt, Ibid., 264 ; overruling Watts 
'r. Porter, 3 EL & BL 743; E. S. 0., 
0.45. 

(e) Ae Wallis, (1902) 1 K B, 719,* 


J2e Irving, 7 0. D. 419. 

(/) Norrish v. Marshall, 5 Madd. 
475 ; Stocks v. Dobson, 4 De G. M. & 
G. 11 ; see I^e Lord Southampton, 
16 0. D. 178 ; Bence v. Shearman, 
(1898; 2 Oh. 582. 

(p) Be Holmes, 29 0. D. 786 ; and 
see Warburton v. Hill, Kay 470; 
Spencer t’. Clarke, 9 0. D, 137; New- 
man V. N., 28 C, D. 674; English, 
&c., Investment Co. v. Brunton (1892), 
2 Q. B. 700, and see supra under 
“ Floating Charge,” 
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previous assignment or incumbrance (a) giving notice of bis assign- 
ment will thereby acquire priority; and it is of no importaiicej in 
the question of priority, whether the interest of tlie assignor be 
vested or contingent, present or reversionary. Tiie leading case 
upon this subject is Dearie v. Hall (?;), in which case Brown, being 
entitled for life to the yearly sum of 93/., being the dividend arising 
from the moiety of a sum of money invested in the names of tlie 
executors of his father^s will, by an indenture, dated the 19tli of 
December, 1808, assigned it to Dearie, to secure an annuity granted 
in consideration of 204/.; and by another indenture, dated tlie 26th 
of September, 1809, he assigned the same yearly sum to Slierriiig, to 
secure an annuity granted in consideration of 150/. No notice of the 
assignments was given by either Dearie or Slierring to the executors. 
By an indenture, dated the 20th of March, 1812, Brown, in considera-^ 
tion of 711/. 35. 6d., assigned the same annual sura absolutely to Hall, 
who, previous to making the purchase, called for every information 
respecting the fund and the title from the acting executor, and on 
the 25th of April, 1812, served the executors with a icritten notice to 
pay him, as assignee of Brown, a moiety of the dividends of the fund 
during Brown's life, and they accordingly paid him a sum of money 
on account thereof. On the 17th of October following, the executors 
for the first time, received notice of the assignments to Dearie and 
Slierring, and refused to make any more payments until the riglits of 
the dilferent parties should be ascertained. Plumei\ M.E., after an 
elaborate consideration of the authorities, dismissed the bills filed by 
Dearie and Slierring, holding, that Hall had a better ecpiitv to the 
fund, and that the assignment to him, though posterior in date, was 
entitled in priority, in consequence of his having given, and of Dearie 
and Slierring having neglected to give, notice to the trustees. ‘‘'The 
question," said his Honor, '‘here is, not which assignment is first in 
date, but whether there is not, on the part of Hall, a better title to 
call for the legal estate than Dearie or Slierring can set up ; or rather 
the question is, shall these plaintiffs now hare equitable relief to the 
injury of Hall ? What title have they shown to call on a Court of 
justice to interpose on their behalf, in order to obviate the conse- 
quences of their own misconduct ? All that has ha[)penecl is owing 
to their negligence, a negligence not accounted for, in forbearing to 

(а) See e.g. Mutual Life A. S. v. lent article on this case in Law Quar- 

Langley, 32 C. D. at p. 468. terlj’ Keview, Oct., 1895. 

(б) (1823) 3 Euss. 1. See an excel- 
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do what they ought to have done, what would have been attended 
with no difficulty, and what would have effectually prevented all the 
mischief which has followed. Is a plaintiff to be heard in a Court 
of equity, who asks its interposition in his behoof, to indemnify him 
against the effects of his own negligence, at the expense of another 
Avho has used all due diligence, and wdio, if he is to suffer loss, will 
suffer it by reason of the negligence of the very person who prays 
relief against him ? The question here is, not as in Evans v. 
BicJmell (a), whether a Court of equity is to deprive the plaintiffs 
of any right, — whether it is to take from them, for instance, a legal 
estate, or to impose any charge upon them : it is simply, whether 
they are entitled to relief against their own negligence. They did 
not perfect their securities : a third party has innocently advanced 
his money, and has perfected his security, as far as the nature of the 
subject permitted him. Is this Court to interfere to postpone him 
to them ? They say, that they were not bound to give notice to the 
trustees, for that notice does not form part of the necessary convey- 
ance of an equitable interest. I admit, that, if you mean to rely on 
contract with the individual, you do not need to give notice; from 
the moment of the contract, he with whom you are dealing is per- 
sonally bound. But if you mean to go further, and to make your 
right attach upon the thing which is the subject of the contract, it is 
necessaiy to give notice ; and unless notice is given, you do not do 
that which is essential in all cases of transfer of personal property. 
The law of England has always been, that personal property passes 
by deliveiy of possession ; and it is gmssession which deteinnines the 
apparent owmership. If, therefore, an individual, wdio, in the way of 
purchase or mortgage, contracts with another for the transfer of his 
interest, does not divest the vendor or mortgagor of possession, but 
permits him to remain the ostensible owner as before, he must take 
the consequences Tvhich may ensue from such a mode of dealing. 
That doctrine w^as explained in Byall v. Eouies . . . If you, 
having the right of possession, do not exercise that right, but leave 
another in actual possession, you enable that person to gain a false 
and delusive credit, and put it in his power to obtain money from 
innocent parties, on the hypothesis of his being the owner of that 
which in fact belongs to you. The principle has been long recognised 
even in Courts of law’’. In Twyne’s Case (b), one of the badges of 
fraud was, that the possession had remained in the vendor. Possession 


(a) 6 Y. 174; 5 B. E. 245. 


(5) 3 Eep. 80. 
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must follow riglit; and if 3 ^ou, wlio have the rights do not take 
possession, you do not followup the title, and are responsible for the 
consequences. ... It is true that a chose in action does not 
admit of tangible actual possession, and that neither Brown nor any 
person claiming under him were entitled to possess themselves of the 
fund which yielded the 93Z. a-year. But, in IlifaU v. Roivles^ the 
Judges held, that, in the case of a chose in action, pou must do 
everything toivards having 'possession which the subject admits ; you 
must do that which is tantamount to obtaining possession, by placing 
every person who has an equitable or legal interest in tlie matter 
under an obligation to treat it as your property. For this purpose, 
3 'ou must give notice to the legal holder of the fund ; in the case 
of a debt, for instance, notice to the debtor is, for many purposes, 
tantamount to possession. If you omit to give that notice, you are 
guilty of the same degree and species of neglect (a) as he who leaves 
a personal chattel, to wdiicli he has acquired a title, in the actual 
possession and under the absolute control of another person. 

‘‘Is there the least doubt, that, if Brown had been a trader, all 
that was done by Dearie and Sherring would not have been in the 
least effectual against his assignees; but that, according to the 
doctrine of Ryall v. Bowles^ his assignees would have taken the fund, 
because there was no notice to those in whom the legal interest was 
vested ? In that case, it w^as the opinion of all the Judges, that he 
who contracts for a chose in action, and does not follow up his 
title by notice, gives personal credit to the individual with whom 
he deals. Notice, then, is necessary to perfect tlie title, — to give a 
complete right in rein (b), and not merely a right as against him who 
conveys his interest. If you are willing to trust the personal credit 
of the man, and are satisfied that he will make no improper use 
of the possession in which you will allow him to remain, notice is 
not necessaiy; for, against him, the title is perfect without notice. 
But if he, availing liimself of the possession as a means of obtaining 
credit, induces third persons to purchase from him as the actual 
owner, and thej^ part with their money before your pocket-conveyance 
is notified to them, you must be postponed. In being postponed, 
your security is not invalidated ; you had priority, but that priority 
has not been followed up ; and you have permitted another to acquire 

(a) Cf. English, &c., Trust i\ Brim- Macnagliten^ Ward r. Buncombe , 

ton, (1892) 2 Q. B. 1. infra. 

[h) But see as to this judgment of 
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a better title to the legal possession, AYliat was done by Dearie and 
Slierring did not exhaust the thing (to borrow the principle of the 
civil law), but left it still open to traffic. These are the principles on 
which I think it to be very old law, that possession, or what is 
tantamount to possession, is the criterion of perfect title to personal 
chattels, and that he who does not obtain such possession, must take 
his chance (t?).” The cases of Dearie v. Hall, and Loveridge v. 
Cooper, were afterwards affirmed by Lgndhiirst, G, upon appeal, who 
observed (/;) that where personal property is assigned, delivery is 
necessary to complete the transaction, not as between the vendor and 
vendee, but as to third persons in oixler that they may not be deceived 
by apparent possession. ^ ^ * That in cases like the present, 

the act of giving the trustee notice was, in a certain degree, taking 
possession of the fund; that it was going as far towards equitable 
possession as it was possible to go ; for, after notice given, the trustee 
of the fund becomes a trustee for tlie assignee who has given him 
notice. 

In Foster v. Cockerell (c), M. conveyed estates to trustees, on trust 
to sell and pay creditors of B., and subject thereto on trust for M. 
for life, remainder to B. in fee. M. died and B. granted annuities 
charged on the estate, and then mortgaged the estate without notice 
of them. The trustees sold the estate, and the mortgagees, who had 
not made any inquiries of the trustees, gave notice to them of the 
mortgage five years after it was created, and it was held that they 
had priority over the annuitants by reason of such notice. This 
case unquestionably lays down that the rule in Dearie v. Hall is 
independent of any consideration of the conduct of the competing 
assignees, where the assignee second in date, has no notice of the 
earlier assignment. Priority in such cases depends simply and 
solely on priority of notice {d)F And a second assignee giving 
first notice of his assignment will be equally entitled to priority 


(tt) See also Loveridge v. Cooper, 
3 Eiiss. 130 ; Be Eichards, 45 0. D. p. 
595. 

(b) 3 Euss. 48. 

(c) 3 01. & Pin. 456. 

(d) Per Lord Macnaghten , Ward v, 
Dancombe, (1893) A. 0. p. 390; and 
see Smith v. S., 2 Or. & M. 231 ; 
Timson v. Eamsbottom, 2 Keen, 49 ; 
Meux V. Bell, 1 Ha. 73 ; Etty v. 


Bridges, 2 Y. & C. 0. C. 486 ; Warbur- 
ton Hill, Kay, 470; Stocks v, 
Dobson, 4 DeG. M. & Q. 11; Lloyd 
Banks, L. E. 3 Oh. 4S8 ; Dunster tv 
Glengali, 3 Ir. Oh, E. 47; Be Wasdale, 
(1899) 1 Oh. 163; Be Lake, (1903) 1 
K. B. 151 ; Be Dallas, (1904) 2 Oh. 
385. See also Be Eichards, supra ; 
English, &c., Trust tv Brunton, (1892) 
2 Q. B. p. 8. 
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when he has taken such assignment from the legal personal repre- 
sentative of the cestui qiic trust who made the assignment to a first 
assignee {a). 

In Ward v. Biincomhc (h), M. W. was entitled in remainder under 
a will to a share of a fund in the hands of S. and E. as trustees 
thereof. M. W. married H. I), and settled her share, reserving a 
life interest. S. had notice of this settlement, E., the other trustee, 
Iiad not. M. D. and her husband proposed to mortgage her share 
as unencumbered. The intending mortgagees a|)plied for informa- 
tion to the trustees S. and E, S. gave an evasive answer, but was 
not pressed further; E. stated, with truth, that he liad not received 
notice of ai^y incumbrance. Tlie mortgage being completed, formal 
notice was sent to both trustees. E. acknowledged the notice, S. 
did not. Then S. died, without having informed E. of tlie settle- 
ment. E. therefore, the sole trustee of the will, had notice of the* 
mortgage, but not of the settlement. Then one Evitt was appointed 
trustee of the will in place of S. deceased, and together with E. 
Held, affirming Stirling, J. and the C. A. (c), that the trustees or 
the settlement 'were entitled in priorit}^ to the mortgagees, for the 
death of S. could not deprive the trustees of the settlement of the 
priority which they liad already acquired during his life. In lEard 
V. Ihmcomhe all the principal cases relating to the effect of notice 
on the equitable assignment of a chose in action w^ere thoroughly 
examined, and the foundation and scope of the doctrine laid down 
in Dearie v. Hall considered. The result seems to be that if one 
of the trustees of a fund has knowledge of an incumbrance affecting 
it, such knowledge amounts to express notice, and wall enure for 
the benefit of such incumbrancer, and a subsequent incumbrance 
made wfoilst one of the trustees has such knowledge, cannot gain 
priority over it by the fact that the subsequent incumbrancer has 
given notice to any or all of the trustees. But if such trustee died 
or resigned, and then a further incumbrance was made and notice 
given to the existing trustees, none of whom had knowdedge of any 
prior incumbrance, then, qucQre (d). 

The rule in Dearie v. Hall applies to all equitable interests in 
personal estate and choses in action, but it has nothing to do with the 

(a) i?e Ereshfield’s T., 11 0. D. 198. [d) See per Lord in 

Followed in Montefiore v. Guedella, Ward r. Dun combe, supra, at pp. 394, 
(1903) 2 Ob. 20. 395, doubting Timson v. Eamsbottoin, 

(5) (1893) A. 0. 369. . 2 Xeei), 35, and see infra, p. 129. 
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assignment of equitable interests in real estate or in leaseholds (a), 
and the principle of it is not to be extended, Wa?rl v, Dmcombe, supra. 

Trustees of a fund are not under an}" legal obligation to answer 
inquiries put to them by intending incumbrancers as to existing 
incumbrances (h), and if they decline to do so the intending incum- 
brancer proceeds at his own risk (c). 


How and to whom Hotice should be given. 

How Hotice should be given. — The principle is best stated in 
Lord Cairns words (d). ‘‘If it can be shewn that in any way the 
trustee has got knowledge of that kind — knowledge which would 
operate upon the mind of any rational man, or man of business, and 
make him act with reference to the knowledge he has so acquired — 
then I think the end is attained, and that there has been fixed upon 
•the conscience of the trustee, and through that upon the trust fund, 
a security against its being parted with in any w"ay that would be 
inconsistent with the incumbrance which has been created.” 

It is not necessary that a notice to a trustee or debtor should be 
a notice formally given in writing; a verbal informal notice is 
sufficient, provided the fact of the assignment is distinctly and 
clearly brought to the mind and attention of the trustee (e). But a 
statement made in a mere casual conversation is not sufficient (/). 

Although notices should be given either by the assignee himself, 
or some agent for him, it is sufficient if the trustee or debtor has 
received aliimde such notice as a reasonable man in the ordinary 
course of business would act upon (g). 


To whom Hotice should be 
charge upon a fund must be given 
or incumbrancer — to those whose duty 
account for the fund to the assignor (h), 
assigned are affected by successive trusts, 


(a) See Hopkins v. Hems worth, (1 898) 
2 Oh. 347 ; and Be Eichards, 4o 0. D. 
p. 596, as to mortgage debts. See (n.) 
‘‘ Interests in land,” p. 139. 

(5) Low Bouverie, (1891) 3 . Oh. 
82, at p. 99. See as to obligation to 
the (jue trust Be Tillott, (1892) 1 
Oh, p. 88 ; and i2e Dartnall, (1895) 1 
Oh. 474. 

(c) Per Htrschell 0. , Ward t’. 
DuQCombe, (1893) A. 0. |). 383. 


given. — Notice of an assignment or 
to the trustees for the assignor 
it then is or will become to 
Accordingly, when funds 
notice of an assignment, 

(d) Lloyd V Banks, L. E. 3 Oh. at 
p. 491. 

{e) Browne v. Savage, 4 Dr. 640; 
North British I. Co. v, Hallett, 7 Jur. 
(N. S.) 1263; Lloyd v. Banks, L. E. 
3 Ch. 488 ; Smith v, S., 3 Euss. 1. 

(/) Be Tichener, 35 B. 317; Be 
Brown’s T., 5 Eq. 88; Saffron Walden 
B. B. So. V. Bayner, 14 0. D. 406, 410. 
{(/) Lloyd V. Banks, L. E, 3 Ch. 488. 
(h) J?e Dallas, (1904) 2 Oh. 385. 
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in order to be effectual, should be given to the trustees for the 
assignor the immediate trustees of the cestui que trust assigning, 
and not to the trustees of the original settlement, although the latter 
may have the actual control of the funds. In Stc2)heus v. Green fot 
a fund was in Court representing certain legacies bequeathed by 
testator A., whose estate was being administered in an action 
S. V. G. A.’s son was entitled to a reversionary interest in this 
fund, and his estate was also being administered in a second action, 
G, V. Ji. The daughter of A.’s son was entitled to a sliare in the 
fund under her father’s will, and by post-nuptial settlement liad 
agreed to assign her share to the trustees of the settlement. Site 
then mortgaged her share to a company witliout notice of that 
settlement. In November, 1888, the company obtained a stop 
order in the first action. In December, 1883, the trustees obtained^ 
a like order in the same action. In January, 1884, tlie trustees 
gave notice of the settlement to the legal personal representatives 
of the son. The trustees were held entitled to priority. 

If at the date of the assignment of a fund there is no person then 
in existence in whom the legal dominion of the fund is vested, no 
effective notice securing priority can possibly be given. A., an 
expectant legatee under the will of his father then living, charged 
his expectancjq firstly, in favour of B. and then of C., and on the 
death of his father, and being named executor in his father’s will, 
renounced probate. D. then took out administration, and C, imme- 
diately gave notice of his charge to D., B. subsequently becoming 
aware of the grant of administration to D., also gave notice to him. 
It was held that C. had priority (b). 

Notice to one of several co-trustees is sufficient to give priority as 
against a subsequent incumbrancer or assignee who gives notice to 
all the trustees (c). 

It is advisable that notice be given to all the trustees of the fund 
in existence at the date of the assignment or incumbrance. If such 
notice is given the priority thus acquired is unaffected by the fact 
that on a complete change of trustees following, a subsequent incum- 
brancer gives notice of his charge to the new trustees, wdio had no 
notice of the prior assignment or charge (d), 

(«.) (1895) 2 Ch. 148 ; Holt v. Dewell, (c) Ward v. Dunconibe, supra. 

4 Ila. 446; Bridge v, Beadon, 3 Eq. (d) Re Wasdale, (1899) 1 Ch. 1 63; 

664, observed upon ; Re Booth’s Set, T., distinguishing Timson v. Eainsbottom, 

1 W. E, 444, overruled. 2 Keen 3o ; Re Hall, 9 L. E. Ir. 180, 

(6) Dallas, (1904) 2 Ob. 385. 
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Where, however, notice is not given to all the trustees it is 
extremely difficult, if not impossible, to reconcile the authorities 
with any principle. Notice to one of several trustees is, it is said, 
notice to all, and is sufficient to give priority whilst the trusteeship 
remains unchanged as against a subsequent incumbrancer giving 
notice to all (a"). Priority so acquired by notice to one only of two 
trustees was held in Ward v, Duncoinbe (a) to be retained, despite 
the death of the trustee having notice as against a subsequent incum- 
brancer who had made an advance and given notice of his incumbrance 
to both trustees during the life of the trustees having notice. But 
in Tiinson v. Ramsbottori (b) y it was held that such priority was not 
retained as against an incumbrancer making his advance and giving 
notice of his incumbrance after the death of the trustee having 
notice (c). In view, however, of Lord Macnaghten's judgment in 
Ward V. Buncombe this is at least doubtful. 

Further, new trustees of a settlement are not affected with notice 
of an assignment of the funds comprised in the settlement given to 
their predecessors, nor are they bound to inquire from them 
whether they have received notice of any incumbrance, and it has 
never been the practice of the Court of Chancery on appointing 
new trustees of funds to make such an inquiry (cZ). Hence if notice 
be given to all the trustees who afterwards die or retire, and new 
trustees are appointed, such trustees will not incur any liability if 
they distribute the trust funds before receiving any notice. 

It follows, therefore, that assignees are not perfectly secure even 
when they give notice to all the trustees though they are against 
subsequent incumbrancers ; but if they wish to be so they should 
repeat their notice when new trustees are appointed, or have notice 
of their assignment endorsed on the original deed (c). 

Although as a general rule notice to one of several trustees is, 
with the limitations before mentioned, sufficient, yet where such 
one of the trustees is also a beneficiary, and assigns his beneficial 
interest in the trust fund to a stranger, the notice acquired bj^ such 
trustee as assignor will not constitute notice to the trustees so as to 
prevail over a subsequent incumbrancer who gives notice to all the 


(a) Ward v. Duncombe, supra. 

(b) 2 Keen, 35; followed in 
Phillips, (1903) 1 Oh. 183. 

(c) See also Jte Hall, 9 L. E. Ir. 
180 ; and see Lord Hersohell’s discus- 
sion of Timson Eamsbottom in Wai’d 

W. & T.— VOL. I. 


V. Duncombe, supra, at pp. 381 and 
382. 

(d) Phipps V, Lovegrove, 16 Eq. 80. 
(c) P, 134; Phipps v. Lovegrove, 
supra; London Chartered Bank, &c, 
V. Lempriere, L. E. 4 P. C. 572. 
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trustees, it being the interest of such trustee as assignor to conceal 
the assignment from subsequent intending iiiciimbrancers (a). But 
where one trustee assigns his beneficiai interest to another of his 
co-trustees, the notice which that co-trustee acquires as assignee 
constitutes during his life notice to the trustees, it not being bis 
interest as assignee to conceal the assignment, and therefore it will 
prevail over subsequent incumbrancers with notice (h). 

If the trustee himself advances money to a beneficiary and takes 
an equitable assignment be will have priority over a prior iociini- 
brance of which he had no notice when he made his advance (c), 
and will also be entitled to priority over a subsequent ineumbrarieer 
giving notice (d). 

A trustee who receives notice of an assignment of the trust fund 
made by the cestui qxie trust, is not, in tlie absence of inquiry, bound 
to inform the person giving him the notice, that lie himself has a 
prior assignment, and by omitting to give that information the 
trustee will not lose bis priorit}’' (e), Seciis, if he had held out any 
inducement to such person to advance his money (/). 

Although notice should be given as early as possible, it is 
sufficient if it be given before another notice (g). A purchaser, 
moreover, from an assignee of a reversionary fund who has given no 
notice cannot object to the title, unless he can show some inter- 
mediate incumbrance, but the vendor ought to point out to him who 
have been the trustees from time to time, in order to enable the 
purchaser to ascertain whether there have or have not been any 
intermediate incumbrances (/i). If, however, evidence as to the 
persons who have been trustees is not produced, the title will be 
bad (i) ; but time may be given to produce sufiB^cient evidence, if 
the vendor thinks he can procure it (fe). 


(a) Browne v. Savage, 4 Drew. 635 ; 
Lloyds Bank v. Pearson, (1901) 1 Oh. 
865 ; cf. He DaUas, (1904) 2 Oh. 385. 

(b) Browne v. Savage, supra ; 
Willes V, Greenhill, (No. 1.) 29 B. 376, 
391 ; He Dallas, (1904) 2 Oh. 385. But 
see Hx p. Stewart, 4 De G. & Sni. 543 ; 
34 L. J. Bk. 6 ; Hx p. Smyth, 

Mont. D. & De G. 687 ; Ex p. 
Boulton, 1 De G. & J. 163. 

(c) Phipps V Lovegrove, supra ; but 
cf. He Wasdale, supra; Newman v. 
N , 28 0, D. 678 ; and see The Com- 


missioners, &e., V, Harby, 23 B. 508. 

(c^) Elder v, Maclean, 5 W. E. 447 ; 
see Mutual Life A. S. v, Langley, 32 
0. D. 460 ; Assignees of Dunne v, 
Hibernian, &c., Co., 2 Ir. Eq. E. 82. 
(e) He Lewer, 5 C. D. 61. 

(/) Ih, 

(g) Meux v. Bell, 1 Ha. 86 ; Stocks 
t’. Dobson, 4 De G. M, & G. 17 ; 
Browne v. Savage, supra. 

(h) Hobson V. Bell, 2 B. 17. 

(i) Ib, p. 24, 

[h) Ib. p. 25. 


ASSIGNMENT OF EQUITABLE GHOSES IN ACTION. 13] 


Byall V. Bowles. 

A general notice of a charge without specifying the amount will 
be sufficient (a), and a mere mistake in the description of the fund, 
if there is no doubt as to its being intended, wdll not render the 
notice void as against a subsequent purchaser. But the Court will 
not allow a former assignment to stand as a security against a 
subsequent purchaser beyond the sum mentioned in the notice (&) ; 
and if two charges on a chose in action are contained in one deed, 
and a notice is given to the trustees which specifies one only ; the 
trustees not having constructive notice of the contents of the deed, 
notice of both the charges is not to be imputed to them (e). 

Where stock standing in the names of trustees has been given as 
a specific legacy, and no assent has been given to it by the executor, 
notice to one of the trustees, not being an executor, is not sufficient 
to vest in the parties claiming by assignment from the legatee, that 
equitable possession of the fund which is required in order to 
postpone a subsequent incumbrancer,, who has taken the precaution 
of giving such notice to the executor (d). 

Where notices of assignments are simultaneous, the assignments 
will take priority according to their dates (e). 

Notice by a subsequent incumbrancer to a person who may 
possibly become a trustee, before he was actually one, will be 
ineffectual to displace the priority of a former incumbrancer, and it 
appears that notice b}’' an incumbrancer to an executor who after- 
wards renounces without having in any way acted as an executor is 
invalid (/). Thus, in Bailer v. Plankett ig), an officer in the army 
covenanted to assign to the trustees of a settlement any moneys 
which he might receive from the sale of his commission, and subse- 
quently executed a second covenant to assign the same proceeds to 
another person who had no notice of the settlement. The second 
assignee gave the first notice to the army agent of the regiment, but 
the trustees also gave notice, both notices being given before the 
fund reached the army agent's hands. It was held by Page 
Wood, V.-C., that the trustees of the settlement had priority (/i). 


(a) Re Bright’s T., 21 B. 430, at 
p. 434 ; Hutchinson v. Hey worth, 9 
A. &E. 375. 

[h) Woodburn v. Grant, 22 B. 483 ; 
and see Re Bright’s T., 21 B. 430. 

{c) Re Bright’s T., supra. 

(5) Holt v. Deweil, 4 Ha. 447, fol- 
lowed in Stephens v. Green, supra, 


p. 128 . 

(e) Oalisher v, Borbes, L. B, 7 Ch, 
109 ; Johnstone v. Cox, 16 0. D. 571. 
(/) Re Dallas, supra. 

(p) 1 John. & H. 441. 
ih) See also Webster v. W., 31 B. 
393 ; Tates v. Cox, 17 W. B. 20. 
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And where an equitable assignee gives notice before the fuiul conies 
into possession of a trustee, as, for instance, an army agent, he will 
be postponed to a subsequent assignee, who has given notice after 
the fund has come into possession (a), 'Wliere, moreover, an 
officer retired from Her Majesty’s service, the amount in respect of 
his commission to wdiicli he was entitled under 34 & 35 Yict. c. 86, 
s. 3, upon his retirement,” though it had been previously lodged 
by the Commissioners with the arni}^ agents, and by them entered 
in their books under the officer’s name, was not inom^v of tlie 
officer so as to. be capable of being affected by notice from an 
incumbrancer to the army agents until the rc‘tirenumt was 
gazetted (b). These cases arising out of sales of (‘ommissions, 
when they come to be examined, turn upon the fact that tlie notice 
was given to a mere possible agent before he was an actual ageiit—r 
before tlie time at wliich he was in an}^ sense liable to make pay- 
ment, neither being himself a debtor, nor at that time charged with 
the duty of paying the money in question (c); and so tlie assignee 
first giving notice after the army agents had become the stake- 
holders of the agreed and appropriated fund for the assignor’s pay- 
ment had priority. 


Notice to Solicitors. — Notice of an assignment to tlie solicitors 
of trustees (d) will be sufficient only if they are actually, either 
expressly or impliedly, authorised as agents to receive sucli notices {e). 

There are cases in bankruptcy in which it was held that notice to 
a person acting as solicitor was sufficient to take a chose in action 
out of the order and disposition of the assignor, and tlie Courts have 
always shown a great inclination to prevent a man losing his property 
through the fiction that somebodj^ else has been giving credit to the 
bankrupt on the supposition that it was his, which is not the fact in 
one case out of a hundred (/), 


, (a) Somerset v, Cox, 33 B. 634. 

(h) Johnstone v, Cox, 19 C. D. 17, 
and see Eoxhnrghe v. Cox, 11 0. D. 
520. 

(c) See Addison v, Cox, L. E. 8 Ch. 
79.' 

{d) Eickards v. Gledstanes, 3 Gif. 
298 ; o2 L. T. 568 ; Willes v. Green- 
hiU, 29 B. 392. 

(e) Safiron Walden, &c., Building 


Society v. Eayner, 14 0. D. 406, 410 ; 
and see Ee Eussell’s Policy T., 15 Eq. 
26 ; Arden v. A., 29 0. B. 702 ; Ee 
Cousin’s T., 31 C. D. 671 ; Ee Hall & 
Co., 37 0. D. 712,- Tate Hyslop, 15 
Q. B, D, 368; Ee Ere wen, 60 L. T. 
953. 

(/) Per James, L. J. in Saffron 
Walden, &c., B. S. v, Eayner, supra. 
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Notice to Companies, &c. — Section 27 of the Companies (Consoli- 
dation) Act, 1908 (re-enacting s. 30 of the Companies Act, 1862), 
provides that no notice of any trust, express, implied, or construc- 
tive, shall be entered in the register of companies registered in 
England or Ireland. Under this section persons claiming equit- 
able interests in shares held by a registered holder cannot by 
giving the company notice of their claims impose the obligations of 
a trustee upon the company, nor affect the priority of their claims (a). 

Nevertheless on the registration of a transfer of shares being 
claimed, notice to the company of competing equitable claims does 
affect its legal position. Where all conditions giving a transferee 

a present absolute unconditional right to have the transfer regis- 
tered ” (b) have been performed, the company is not bound to refuse 
to register the transfer on the ground that it has notice of prior 
equitable claims of a third person (c). If, however, the claim of a 
transferee to registration is incomplete, e.g., through some defect in 
the instrument of transfer, or the absence of the share certificate, 
and the company have notice of a prior adverse equitable claim, the 
company will be entitled (d), and may possibly (e) be bound, to refuse 
registration. Where the company refuses registration to an appli- 
cant having no legal right to demand it, no priority is gained 
through his application or notice, and the priority of conflicting 
equitable claims will be determined by the order of time in -which 
they arose (/). 

The section has no application where a conflict exists between 
the company and a third person, each claiming interests in shares 
of the company then legally vested in a registered shareholder of 
that company. The equitable doctrine of notice with all its conse- 
quences will then be applied against the company. So a company 
having under its articles a lien upon shares for all debts due from 
the holder thereof, cannot claim that under its lien it has priority 
over an equitable mortgagee of shares for debts incurred to it by 


(a) See cases cited under {d ) , infra. 
(h) See per Lord Selborne, Societe 
Generale, &c. v. Walker, 11 A. 0. 20, 
at p. 29. 

(c) See cases cited under (d), infra. 
{d) Societe Generale, &c. v. Walker, 
supra ; Boots v. Williamson, 38 0. D. 
185; Moore v. N. W. Bank, (1891) 
2 Oh, 599 ; Ireland v. Hart, (1902) 


1 Gh. 522. 

(e) See per Lord Selborne^ 1 1 A. C. , 
at p. 29. Ireland v. Hart, (1902) 1 Cb. 
522, in which the question arose, was 
decided on the ground that the defend- 
ant had no legal right to require regis- 
tration. 

{/) See cases cited under (d), supra. 
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the holder of those shares after notice of the mortgage {(i). So, 
again, where on a transfer of shares the consideration therefor was 
received bj the coin]3any in repayment of a loan previously made by 
the company to the transferor (the registered holder), it was held 
that as the company at the time it received the price had notice 
that the shares had been charged by the holder in favour of a third 
person, it was bound to ex aequo et hono to account to him for the 
amount of the consideration (6). 


Distringas. — Where, by reason of the death of the person in whose 
name stock ’was standing, without legal representatives, there was no 
trustee to whom notice could be given, it was held, by Knight-Bruce, 
V.-C., that a second incumbrancer, without notice of the first, by 
serving a notice of distringas on the Bank of England, thereby 
obtained priority (c) . 

Under the Rules of the Supreme Court, 1883, Order XLVI., 
rule 2, ‘‘No writ of distringas shall be hereafter issued under the 
Act,” 5 Viet. c. 5, s. 5. 

And service of an affidavit and of the duplicate of the filed notice, 
as required by the rules of 1883, upon the Bank of England or any 
public company, whether incorporated or not, is to have the same 
effect as a writ of distringas formerly had (d). 

Stop Orders. — Where a fund is not in the hands of trustees but in 
Court, then a person taking an assignment of it should obtain a stop 
order, otherwise a subsequent assignee who, at the time of his 
advance, had no notice of a first incumbrance {secus, if he then had 
notice) (e), will gain priority by obtaining the first stop order, 
although the person taking the first assignment be a trustee of the 
fund (/) ; or, although another assignee, after payment of the fund 
into Court, has given notice to the trustees prior, in point of date, to 
the stop order (g). 


{a) Bradford Banking Co. v. Briggs 
& Co., 12 A. C. 29, applying Ilopkiu- 
son V. Eolt, 9 TI. L. Gas. 514. 

{!)) Eainfordv. Keith, &c., Co., (1905) 
2 Ch. 147. 

(c) Etty Bridges, 2 Y. & 0. 0. C. 
486. 

(cQ See the Annual Practice,, 0. 46, 
rr. 2—11. 

(e) Mutual L. A. S. v. Langley, 32 


C. B. 460 ; cf. Warhurton v. Hill, 
Kay, 470; Ee Holmes, 29 C. D. 786; 
Stephens v. Green, p. 128, supra; 
Moutefiore'u. Guedella, (1903) 2 Ch. 26. 

(/) Elder i;. Maclean, 5 W. E. 447, 
observed upon in Mutual L. A. S. v. 
Langley, supra; Thompson v. Tom- 
kins, 2 Hr. & Sm. 8. 

{g) Pinnock v. Bailey, 23 C. D. 497, 
498. 
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AVhen an assignment is made of an interest in a trust fund, part of 
wliicli is in Court and part in the hands of the trustees, the assignee, 
in order to complete his title, must, as regards the fund in Court, 
obtain a stop order, and as regards the fund in the hands of the 
timstees, give notice to the trustees. Notice to the trustees will 
be ineffectual as regards the fund in Court, and as to that fund 
the priorities of different assignees will be determined by the 
dates at which they have obtained stop orders. An assignee who 
has obtained a stop order is entitled (as regards the fund in 
Court) to priority over a prior assignee (of whose assignment 
he had no notice at the date of his advance), who had given 
notice to the trustees after the payment into Court but before the 
date of the stop order, but who had not himself obtained any stop 
order (a). 

If a receivership order is obtained by way of equitable execution 
by a judgment creditor over a fund partl}^ in Court and partly in the 
hands of an executor having notice of the order, then, even though 
it may be impossible to take the fund in execution, still a subsequent 
incumbrancer cannot get priority by a stop order (b). 

. An incumbrancer who has given notice to the trustees before 
payment into Court will not be postponed to a subsequent incum- 
brancer who first obtains a stop order (c). The order should be left 
at the Paymaster-General’s office {d). 


Bankruptcy. — (1) Reputed Ownership. When Dearie v. Hall (supra, 
p. 122), was decided, the law relating to reputed ownership in bank- 
ruptcy extended to all choses in action. It does not now apply to 
any choses in action (c), except to debts due or growing due to the 
bankrupt in the course of his trade or business (/). In order, there- 
fore, to divest the bankrupt of his reputed ownership of debts due to 
him, the person to whom he has assigned them, must have done 
everything that is equivalent to a delivery of chattels personal — that 
is, he must obtain an assignment and delivery of the security, if 


(a) Mutual L. A. S. v. Langley, 26 
0. D. 686 ; 32 C. D. 460 ; cf. Lister t;. 
Tidd, 4 Eq. 462. 

(h) Be Anglesey, (1903) 2 Ch. 727. 
(c) Livesey v. Harding, 23 B. 141 ; 
Brear cliff e t;. Dorrington, 4 Dr. & Sm. 
122 . 


{d) Waller v. Wildiddge, 3 Ii\ Oh. 
B. 155. 

(e) Colonial Bank v. Whinney, 11 
A. 0. 426. 

(/) Bankruptcy A. 1883, s. 44, s.s. 
iii. Ward v. Dunconabe, (1893) A. C. p 
393 ; Be Jenkinson, 15 Q. B. D. 441. 
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any, and give notice to the debtor of the assignment (a) before the 
commencement of the bankruptcy. The only person to whom 
notice of the assignment need be given is the party from whom the 
assignor is to receive the payment of his money, and not the original 
debtor (J). 

And notice to the debtors is equallj" necessary, wdiere debts are 
assigned by a retiring partner to a partner continuing in the 
trade (c). A mere notice, however, in the name of tlie dissolved 
firm, to pay debts to one of the partners will not take the debts out 
of the order and disposition of the firm of whicli he was a member 
as it is consistent with the agency (d). 

And now under sect. 50 (5) of the Bankruptcy Act, 1883, wliere 
any part of the property of the bankrupt consists of things in 
action, such things shall be deemed to have been duly assigned to 
the trustees ” (e). But to insure priority he must give notice (/). 

The trustee, however, takes, subject to existing equities (see supra, 
p. 181), and an assignee subsequent to but without notice of the 
bankruptcy obtains priority over the trustee by priority of notice of 
assignment (g). 

Shares in a railway company transferable only by deed (k), deben- 
tures of a joint stock company (i), and policies of life assurance (fc), 
are all things in action ” within s. 44 of the Act, and are exempt 
from the doctrine of reputed ownership, 

(2) Effect of the Bankru'ptcy of the Assignor or Covenantor as to 
future Property, The effect of the subsequent bankruptcy of an 
assignor of future property, or of a covenantor who has agreed to 
settle after-acquired property, or to charge the same, may here be 


[a) Eyall u. Bowles p. 98, supra, and 
see EiO p. Stewart ; Ex p. Smyth ; Ex p, 
Boulton, supra, p, 180 ; Jones v. Gib- 
bons, 9 Y. 409 ; Be Eichards, 45 
0* D. p. 596; Ex p, Eawlings, 60 
1/. T. 156 ; Be Tillett, 60 L. T. 575 ; 
Butter V. Everett, (1895) 2 Oh, 872; 
i?e Seaman, (1896) 1 Q. E. 412. 

(5) Gardner v. Lachlan, 4 My. & 0. 
129. 

(c) See Ex p. Burton, 1 G. & J. 
207 ; Ex p. Usborne, 1 G. & J. 358. 

{d) Ex p. Sprague, 4 De G, M. & G. 
866 ; cf. Ex p, Woodgate, 2 Mont. B. 
&Dea. 394. 


(e) See as to the corresponding clause 
under E. A. 1849, s. 141, Be Coombe’s 
T., 1 Gif. 91 ; under the B. A. 1869, 
s. 22, Palmer v. Locke, 18 0. D. 384 ; 
Be Jakeman’s T., 23 0. D., p. 372; 
Waee Bankruptcy, p. 261. 

(/) Be Stone’s Will, W. N. (93) 50. 
{g) Be Stoners Will, W. N. (93) 50 ; 
Mercer v. Vans Colina, (1900) 1 Q. B. 
130 (n.) ; Be Beale, (1899) 1 Q. B. 688. 

ill) Colonial Bank v, Whinney, 11 
A. 0. 426. 

{%) Be Pryce, 4 0, D. 685. 

(/c) jE’a; p. Ibbetson, 8 C. D. 519. 
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considered. As to the assignment of future property, it is clear 
that if the future property comes into existence prior to the bank- 
ruj)tcy the equitable assignment is complete and the trustee in 
bankruptcy will take the property subject to the existing equities (^z). 
So likewise if the propertj^ comes into existence subsequently to the 
bankruptcy and before the discharge of the bankrupt assignor or 
covenantor the trustee will take the legal interest subject to the 
equity attached thereto. Here, however, it must be noted that the 
assignee can have no greater right than the assignor in the absence 
of bankruptcy would have had. Accordingly, if there is an assign- 
ment of rights to arise under a contract existing at the date of the 
assignment, e.g., the right to future instalments to become due 
under the contract, the assignment will be valid against the trustee 
if the right of the assignor to recover that which is claimed by the 
assignee had become complete prior to the bankruptcy (b). If, 
however, the continued performance of the contract after the 
assignor’s bankruptcy is necessary for the acquisition of the right 
claimed then, since the contract must be continued, if at all, by the 
trustee in bankruptcy, the assignee will have no title against him (c). 
Where, however, the future property only comes into existence after 
the discharge of the bankrupt assignor or covenantor difficulties 
arise. Discharge operates as a release from liabilities provable in 
the bankruptcy, and as an assignment of future property can only 
operate contractually until the property comes into existence, the 
question arises whether the liability under the assignment is not one 
provable in bankruptcy and terminated by the discharge. Where 
tiie assignment was by way of security for debt, it w^as held that the 
debt being released by the discharge the security went with it and 
no charge could thereafter arise (d). 

The written assignment of future chattels by way of charge is now 
impossible (e), but the rule recognised in the cases before cited (d) 
(see especially Collyer v. Isaacs) applies to all forms of future pro- 
perty and therefore remains of importance (/). The ratio decidendi 


(a) See e.g. He Wallis, (1902) 1 K. B. 
719, 

{h) Be Davis & Oo., 22 Q. B. D. 
193 ; cf. Ex p. Hall, 10 0. D. 615. 

(c) Ex p. Nickolis, 22 C. D. 782 ; 
Wilmot t;, Alton, (1897) 1 Q, B. 17. 

(c?) Thompson v, Cohen, L. E. 7 
Q. B. 527 ; Cole v. Kernot, L. E. 7 


Q. B. 584 (n.); Collyer v, Isaacs, 19 
C. D. 343. 

(e) Thomas v, Kelly, 13 A. C. 506. 
(/) Query whether Lyde Mynn, 
1 My. & K. 693, can be reconciled 
with Collyer v, Isaacs, supra ; and see 
Eobinson v, Ommanney, 23 C. D. 
285. 
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in those cases has no application to assignments and coYenants 
other than those by way of security, and leaves unaffected covenants 
for the settlement of after-acquired property in marriage settlements. 
In Ee Reis (a) a general covenant of that nature was held to be 
unaffected by the subsequent discharge in bankruptcy of the settlor. 
The principle apparently relied on being that where specific perform- 
ance is the appropriate remedy for a contract discharge in bankruptcy 
does not affect the rights arising under that contract. That an 
equitable assignment, in form an assignment, is not affected by dis- 
charge from bankruptcy save where by way of security does not 
appear to have been questioned. 

Freight . — A mortgagee of a ship, being under the mortgage 
entitled to the freight as a chose in action (&), is, by taking 
possession, or doing an act equivalent to taking possession, before 
the freight becomes payable (c), entitled to receive it as against the 
mortgagor or his assignees in bankruptcy (d), a judgment creditor (e), 
or assignees for value. In the case of Liverpool Marine, cfc., <7o. 
V. Wilson (/), it was held that the first registered mortgagee of a 
ship, by taking possession of her before the freight was completely 
earned, obtained a legal right to receive the freight, and to retain 
thereout not only what was due on his first mortgage, but also 
the amount of any subsequent charge which he might have acquired 
on the freight, in priority of every equitable charge of which he had 
no notice; and that it was immaterial that a subsequent incum- 
brancer was the first to give notice to the charterers of his charge on 
the freight. So a mortgagee of ship and general freight taking 
possession of the ship before any freight has become payable from 
the charterers to the owners, has been held to be entitled to freight 
in priority of a subsequent particular assignee of freight, although 
he may have given notice of his assignment to the charterers before 
the mortgagee took possession of the ship (g). 


(a) (1904) 2 K B. 769; cf. Hardy 
V. Eothergill, 13 A. C. 351, at p. 
360. 

(h) Kerswill v. Bishop, 2 C. & J. 
529. 

(c) Shillito V. Biggart, (1903) 1 
KB. 683. 

(d) Ensdeii v. Pope, L. R. 3 Ex. 


269 ; Wilson v. W., 14 Eq. 32. 

(e) Laiigton Horton, 1 Ha. 549. 
(/) L. E. 7 Ch. 507. 

(y) Brown v. Tanner, L. E. 3 Ch. 597; 
Cato V, Irving, 5 De G. & Sni. 210 ; 
Wilson V. W., 14 Eq. 32 ; Keith 
Burrows, 2 A. C. 636 ; Anderson ?;• 
Butler’s, &c., Co., 48 L. J. Ch. 828. 
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Where an assignee of a ship and cargo has done all in his power 
towards taking possession, he will not lose his priority (a). 


Interests in Land. — The rule in Dearie v. Hall, supra, applicable 
in determining the priority of purchasers, or incumbrancers of choses 
in action, does not apply to conveyances of or incumbrances 
upon equitable estates or interests in land, whether freehold or 
leasehold {h). In Wiltshire v. Rabbits (c) a testator bequeathed a 
leasehold estate to trustees, upon trust, as therein mentioned ; and 
first, he charged the estate with the payment of an annuity to his 
daughter during all his interest in the estate. The daughter after- 
wards mortgaged her annuity, first to A,, and afterwards to B., but B. 
gave the trustees notice of his mortgage before A. did. It was held, 
by Shadwell, V.-C., that the annuity was not a chose in action, but 
a chattel interest, and that B. had not gained any priority over A. (cl). 

The rule does, however, apply to interests in real estate which 
can only reach the hands of the beneficiary or assignor in the 
shape of money. Thus, where a person is equitably entitled 
to moneys secured on (c), or to arise from the sale of (/), real 
estate, or to a portion to be raised by trustees out of real estate 
by sale, mortgage, or otherwise (ry), such person is not considered 
to have an interest in land, and the assignees of such moneys, 
in order to retain priority over subsequent assignees for value, 
must give notice to the trustees. The registration of an assign- 
ment of a legacy charged upon land in a register county is unneces- 
sary, and will not postpone a prior unregistered assignment of the 
same legacy (/^). 


(a) Eelthara v. Clark, 1 De G. & 
Sm. 307 ; Langton v. Horton, 1 Ha. 
549. 

(h) Ward v. Duncombe, (1893) A. 0. 
p. 390; See Jones v. J., 8 Si. 633; 
Wilmot V. Pike, 5 Ha. 14 ; Lee v. 
Hewlett, 2 Kay & J., 531 ; Phipps v. 
Lovegrove, 16 Eq. 80 ; Rxp. Babbidge, 
8 C, D. 370 ; Eooper v, Harrison, 2 
Kay & J. 86. 

(c) 14 Si, 76. 

(d) See Ward v. Buncombe, (1893) 
A. 0. p. 390 ; and see as to mortgage 
debts, ii^e Kiebards, (1890) 45 C. B. pp. 
595, 598 ; Hopkins i\ Hemsworth, 


(1898) 2 Ch. 347 ; Taylor v. L. & C. 
Bank, (1901) 2 Cb. 231 ; Jones v. 
Gibbons, 9 V. 407; 7 B. B. 247 ; 
Arden v. A., infra. 

{e) Baiiiel v. Freeman, 11 Ir. B. Eq. 
233. 

(/) Lee V. Hewlett, 2 Kay & J. 531 ; 
Foster v, Cockerell, 3 01. & Fin. 456 ; 
The Consolidated, &c., Co. v, Eiley, 1 
Gif. 371 ; Lloyds Bank v, Pearson, 
(1901) 1 Ch. 865. 

{g) Re Hughes’ T., 2 Hem. & M. 89. 
(7i) Malcolm v. Cbaiiesworth, 1 Keen, 
63 ; Arden v. A., 29 C. B. 702. 
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6. Eights and Eemedies of Assignee under an Equitable Assignment. 

Where the assignment is of a chose in action in equity the 
assignee could sue for it in his own name in the Court of 
Chancery (a). 

Where the assignment was of a legal chose in action, the Courts 
of Law for a long time allowed tlie assignee to sue in the name of 
the assignor (b). If the debtor assented to the transfer of a debt, 
an action might be brought at law against him by tlie assignee, on 
the implied promise to pay (c) ; but if he did not, it could only be 
brought in the name of the assignor. If the assigiiment of a personal 
contract is defective in form, and the person liable upon it promise 
to pay the demand or satisfy the claim in consideration of time being 
given him, that will be a new contract, upon which the assignee may 
sue in his own name. 

Equity, however, would interfere with its assistance if the assignor, 
being properly indemnified against all costs and charges, refused to 
allow the assignee to use his name or obstructed him when 
doing so (cl). 

^^An ordinai'y debt or chose in action before the Judicature Act 
^vas not assignable so as to pass the right of action at law, but it was 
assignable so as to pass the right to sue in equity. In his suit in 
equity the assignee of a debt, even where the assignment was absolute 
on the face of it, had to make his assignor, the original creditor, party 
in order primarily to bind him and prevent his suing at law, and 
also to allow him to dispute the assignment if he thought fit. This 
was, a fortiori, the case where the assignment was by way of security, 
or byway of charge only, because the assignor had a right to redeem. 
Further, the assignee could not give a valid discharge for the debt 
to the original debtor unless expressly empowered so to do. The 
original debtor, whether he admitted the debt or not, was not con- 
cerned with the state of the accounts between the assignor and the 
assignee where the debt was assigned by way of security ; and the 
rule was that where he did not dispute the debt he should have his 


(а) Goodson v. Ellison, 3 Enss, 583 ; 
Jones V. Farrell, 1 De G. & J. 208. 

(б) Winch r. Keeley, 1 T. E. 619; 
I)e Potlionier v, De Mattos, El. B. & 
E. 467 ; Master v. Miller, 4 T. E. 
340. 


(c) Israel v, Douglas, 1 II. Black. 
239 ; Baron v. Husband, 4 B. & Ad. 

611. 

(d) Hammond v. Messenger, 9 Si. 
327—332 ; and the judgment of Eldon, 
0., ill Wood r. Griffith, 1 Swan. 56. 
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costs of tlie suit out of the debt : he was regarded in the light of a 
stakeholder. It is unnecessary to cite authorities in support of any 
of the above propositions. Now it was to afford some remedy 
for this state of things that s.s. 6 (Jud. Act, 1873, s. 25) W'as 
passed” (a). 

By the Judicature Act, 1873, s. 24, s.s. 4, all the Courts are to 
recognise and take notice of all equitable estates, titles, and rights, 
and by s. 25, s.s. 11, if there is any conflict between the rules of 
equity and the rules of the common law, the rules of equity ai’e to 
prevail, so that the assignee of an equitable chose in action can now 
sue in all the Divisions of the High Court in his own name, but if 
the subject-matter of the suit be a legal chose in action, then in 
order to entitle the assignee to sue in his own name (6), the pro- 
visions of s. 25, s.s. 6, of the Judicature Act, 1873 (see infra, p. 150), 
must have been complied with. 

When a debtor had received notice of an equitable assignment of 
the debt, he was bound to pay the debt to the assignee, although the 
assignor might have commenced proceedings against him at law to 
recover it, and although the equitable assignee refused to indemnify 
him on receiving payment (c). And where a debtor makes an assign- 
ment of a debt due or to become due and notice thereof is given to 
the creditor, if the creditor afterwards voluntarily pays the debt to 
the assignor, he will be liable to repay it to the assignee (cl ) . So where 
a trustee or executor has notice that a legacy is charged he must 
withhold all further payments to the legatee, unless by consent of the 
assignee (e), but he is not bound to pay over the whole amount to a 
first incumbrancer (/). Notice to a debtor who has given a negotiable 
instrument for his debt that the debt has been assigned by the 
creditor can be disregarded by the debtor (^). Under certain cir- 
cumstances interpleader by a debtor is allowed (/i), and as to the 
circumstances under which trustees are entitled to call upon assignees 
to take proceedings to establish their claims see the cases cited in (/). 

See further, Distringas ” and Stop Orders,” pp. 133, 134. 

(a) 'Fev CJiitty, L. J., Diirkam, &c,, 569. 

u Robertson, (1898) 1 Q. B. 765, 769. (e) Stephens v. Yenables, 30 B. 625. 

(h) Seee.g. Brandts -r. Dunlop, (1905) (/) Bell, (1896) 1 Oh. 1 ; Hockey 

A. 0. 454, supra. v. Western, (1898) 1 Ch. 350. 

(c) Jones Farrell, 1 De G. & J., (ff) Bence v. Shearman, (1898) 2 Ch. 
208 ; Hutchinson v, Heyworth, 9 A. • 582. 

& E. 375. (//) Desborough v, Harris, 5 De G. 

(d) Brice V. Bannister, 3 Q. B. D. M. & G. 439. 
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6. The Assignment of a Chose in Action is subject to all Eq[uities.” 

The assignee, whether of a chose in action or a trust fund, can 
acquire no greater rights under the assignment than those enforce- 
able by the assignor, and he therefore takes subject to all defences 
existing in respect of the right assigned which would be available 
against the assignor seeking to enforce the right assigned ; provided 
that the matters on which such defences are based occurred before 
notice of the assignment was given to the person liable. This prin- 
ciple is shortly expressed by the statement tliat the assignee takes 
subject to all equities. The assignee therefore takes subject to rights 
of set-off and all defects in the title of the assignor (u) . 


(a) Set-off and analogous defences. — An assignee of money to arise 
under a contract will only be entitled to it subject to the conditions 
of the contract (6). 

The assignee of a debt is bound by the state of the accounts 
betw^een the assignor and the debtor at the date of the assignment. 
And if a creditor assigns over a debt which has been partially 
satisfied, the assignee, although without notice, will take subject to 
the state of accounts at the date of the assignment (c), and further, 
will be obliged to allow the payments which the debtor subsequently 
makes to the creditor before notice of the assignment {d), and the 
debtor may set off as against the assignee a debt accruing due before 


(a) Turton v. Benson, 1 P. W. 496 ; 
Coles V, Jones, 2 Yern. 692 ; Hamil v. 
Stokes, 4 Pr. 161; 18 E. E. 730; 
Priddy v, Eose, 3 Mer. 86 ; 17 E. E. 
24 ; Dibbs v. Groren, 1 1 B. 483 ; Houl- 
ditcb V. Wallace, 5 Cl. & Fin. 629; 
Ward V. W., 4 Ir, Ch. E. 215, 220; 
Cockell V. Taylor, 15 B. 103; Smith v, 
Parkes, 16 B. 115; Bolt t’. White, 31 
B. 520 ; Athenaeum L. A. Society v. 
Pooley, 3 De Gr. & J. 294 ; Graham v, 
Johnson, 8 Eq. 36 ; see the remarks 
on this case in Pollock, Contracts, 7th 
ed.,p. 227 ; Hercules, &c., Co., 19 Eq. 
302 ; Mangles r. Dixon, 3 H. L. Gas. 
702; Phipps i;. Lovegrove, 16 Eq. 80; 
Eoxburghe v. Cox, 17 C. D. 520 ; £e 
Eomford, &c., Co., 24 C. D. 85 ; Watts 


V. Drescoll, (1901) 1 Ch. 294; and as 
to legal assignment, Judicature Act ; 
see note thereon, infra, p. 150. 

(5) Newfoundland v, N. Ey. Co., 13 

A. C. 199, supra; Tooth v, Hallett, 
L. E. 4 Ch. 242. See Bristow v. Whit- 
more, 9 IT. L. Cas. 391 ; Young v, 
Kitchin, 3 Ex. D. 127, 130; Brice v, 
Bannister, 3 Q. B. D, 577 ; Ex p. Moss, 
14 Q. B. D. 310; Drew r. Josolyne, 
ISQ.B.D. 590. 

(c) Ord V, White, 3 B. 357 ; Smith v. 
Parkes, 16 B. 115 ; Bolt v. White, 31 

B. 520. 

(d) Norrish v. Marshall, 5 Madd, 
475 ; Stocks v, Dobson, 4 De G. M. & 
G.ll. 
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notice of the assignment (a). The law is well illustrated in Christie 
V. TaimtonQ)), T., who held shares and debentures in a company, 
deposited in March, 1890, debentures with the plaintiff bank to 
secure a debt. The debentures were not payable until 31st December, 
1890, unless a winding-up took place. On 3rd November, 1890, a 
call was made, and became on that date a debt due from T. to the 
company. On 6th November, the plaintiff bank gave notice of the 
assignment to the company. On the 12th November, the plaintiffs 
commenced a debenture-holder’s action. On the 19th the company 
went into liquidation, and further calls were made on T. Held, that 
the company could set off in respect of the calls made before the 
winding-up, but not in respect of those made after. After notice of 
an equitable assignment the debtor cannot set off as against the 
assignee a debt which accrues due subsequently to the date of the 
notice, although that debt may arise out of a previous liability. 
The assignee will only take subject to equities arising out of the 
same transaction as the debt assigned. So where the creditors 
of a company proved their debts in the liquidation and assigned 
them to H., and H. assigned them to T., and the official liquidator 
subsequently recovered 2,000Z. against H., T. was held entitled 
to the dividend on his debts, and a claim by the official liquidator to 
set off the 2,OOOZ. against such dividend ^vas dismissed (c), for the 
two demands were of a totally different origin, and equity will not 
allow, against the equitable chose in action, a set-off of a debt arising 
between the original parties subsequently to the notice of assignment, 
out of matters not connected with the debt claimed, nor in any way 
referring to it (d). 

Where by the articles of association of a company, it is provided 


{a) Watson v. Mid-Wales B. C., 
L. E, 2 C. P. o93 ; Wilson v, Gabriel, 
4 B. & S. 243 ; cf. Re Goy, (1900) 2 
Ch. 149. 

(5) (1893) 2 Cb. 175. 

(c) Re Milan Tramways Oo., 25 
C. B. 586 ; Re Goy & Co., (1900) 2 Cb. 
149 ; Re Brown & Gregory, Ltd., 
(1904) 1 Cb. 627; (1904) 2 Cb. 743; 
and see Newfoundland v. N. By. Co., 
13 A. C. 199. 

(d) Watson Mid- Wales Ey. Co., 

L. E. 2 C. P. 593. And see further as 


to set-off, Cavendish v, Greaves, 24 B. 
163; Burroughs V. Moss, 10 B. & C. 
558 ; Re Dublin & Eatbcoole Ey. Co., 
12 Ir. E. 98 ; Young v, Eitchin, 3 
Ex. D. 127 ; Re China Steamship Co., 
7 Eq. 240 ; Re Natal Investment Co., 
L. E. 3 Ch. 355; Re Eomford Canal 
Co., 24 C. D. 85 ; Newfoundland 
V, N. Ey. Co., supra; E. S. C., 0. 19, 
r. 3 (w), Annual Practice, and as to 
debentures, see cases in note (/), p. 
145. 


144 


ASSIGNMENT. 


Byall V. Bowles. 

that the company should have a first and permanent lien and charge 
available at law and equity, on every share, for all debts due from 
the shareholders to the company, the rule in Hopkinson v. Molt (a) 
applies, and the company cannot under its lien claim priority over 
subsequent incumbrances on shares in respect of moneys which 
become due to the company from the shareholder after the company 
has received notice thereof (b). 


(b) Defects in title. — Where though the assignor purports to assign 
a right no right is in fact vested in him at the date of the alleged 
assignment, manifestly the assignee can obtain no title tliough lie 
gives value and has no notice of the invalidity of the riglit assigned. 
Thus if a satisfied bond or a bond void at law or in equity be 
assigned, the assignee can neither enforce the bond nor rely upon it 
as a defence (c). Further if the transaction out of which the right 
assigned arises is liable to be set aside as against the assignor 
by reason of fraud, misrepresentation, or other ground of relief, 
the assignee acquires only a defeasible title and the relief which 
could be obtained against the assignor can be obtained against 
him {d). 

Assignees for value of a residuary estate in Court in a suit in 
which it has been certified that all debts have been paid, will take 
subject to the claims of other creditors coming in and establishing 
their right to prove (c). So, if a trustee or executor assign a bene- 
ficial interest he may have taken under the will or trust, the assignee 
takes it subject to the equities which attached to the assignor ; and 
therefore, if the latter, whether previously or subsequently to the 
assignment, commits a breach of trust whereby a debt becomes due 
to the estate, the assignee cannot claim the beneficial interest till he 
has satisfied the debt(/). The result is otherwise where the assignor 
became executor or trustee after the assignment took place, for in 
such case no equity arises in respect of a debt subsequently in- 
curred (f ) . 


(a) 9 H. L. Cas. 114. 

(h) Bradford Banking Co. v. Briggs, 
12 A. C. 29. 

(c) Turton v. Benson, 1 P. W. 496. 
{d) Mangles v. Dixon, 3 H. L. Cas. 
702 ; Atheneeum L. A. v. Pooley, 3 
De G. & J. 294, but see as to this case 
infra, p. 146 ; Graham v, J ohnson, 8 Eq. 


36; see above, note (a), p. 142; but see 
Be Eomford Canal Co., 24 C. D. 85. 

(e) Hooper v. Smart, 1 C. D, 90. 

(/) Morris V, Livie, 1 Y. & C. C. C. 
380 ; Clack v. Holland, 19 B. 262 ; 
Wilkins v. Sibley, 4 Gif, 442 ; Cole v. 
Muddle, 10 Ha. 186. 

(^) Irby v. I., 25 B. 632. 
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Where a cestui que trust is indebted to the estate by reason of 
his having profited by a breach of trust, an assignee for value 
of his beneficial interest will take it, subject to the equity of 
making good the breach of trust by which the assignor has 
profited (a), and an executor was held entitled to set off against the 
assignee the costs of an action brought by the legatee against the 
executor (6), 

But after an assignee has given notice of the assignment the 
trustee or obligee can, as against the assignee, create no new charge 
or right of set-off (c). And s. 25, sub-s. 6, of the Judicature Act, 
1878 (infra, p. 150), in making debts assignable at law, preserves all 
equities which would have been entitled to priority over the right of 
the assignee if that Act had not passed. 


Exceptions to Enle. — Although the rule generally holds good, that 
whoever takes an assignment of a chose in action takes it subject to 
all its equities, it has been held that the rule must yield where a 
contrary intention appears from the nature or in the terms of the 
contract (d), There is nothing to prevent a debtor from con- 
tracting with his creditor that he will not avail himself against a 
transferee of any rights which he may possess against the creditor 
or any assignee of his ” (6^. Moreover, any person may release those 
equities who is entitled to the benefit of them, and he may do so, 
either positively by words, in writing, or by the whole course of his 
conduct (/). And parties entitled to equities may lose their right to 
enforce them against the assignee, by neglecting to give him timely 


(a) Priddy v, Eose, 3 Mer. 86; 
Willes V. Grreenhill (No. 1), 29 B. 376; 
Stephens v. Venables (No. 1), 30 B. 
625. 

(5) Re Khapman, 18 0. D. 800. Cf. 
Re Jones, (1897) 2 Oh. 190. 

(c) Stephens v, Venables, 30 B. 
625, 627 ; Willes v, Q-reenhill, 29 
B. 376 ; Cavendish v, Greaves, 24 B. 
163, 173; Moore Jervis, 2 Coll. 
Ch. E. 60. 

(d) Re Agra, &c,, Bank, L. E. 2 Ch. 
391 ; Re Blakely Ordnance Co., L. E. 
3.Ch. 154. 

(e) '2 QT Stirling , J., in Re Goy & 
W. & T. — VOL. I. 


Co., (1900) 2 Oh. at p. 154; and see 
Dickson v. Swansea Vale, &c., L. R. 
4 a. B. 44. 

(/) Re Assam Tea Co., 10 Eq. 458, 
463 ; Re Agra, &c., Bank, L. E. 2 Oh. 
391 ; Higgs v, Assam Tea Co., L. E. 4 
Ex. 387 ; Re General Estates Co., L. E. 
3 Oh. 758 ; Re Blakely Ordnance Co , 
L. E. 3 Ch. 154 ; Re Hercules Insurance 
Co., 19 Eq. 302; Webb v. Herne Bay 
Commissioners, L. E. 5 Q. B. 642 ; cf. 
Re Eomford Canal Co., 24 0. D. 85 ; 
query how far Athenaeum L. A. S. v, 
Pooley, supra, can be reconciled with 
these cases. 
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notice of fact to wliicli they liare been accessory, tending to 
mislead him as to the real interest of the assignor (a). 

Negotiable Instruments. — Where an instrument is transferable like 
cash by delivery, or by indorsement and delivery, and is also capable 
of being sued upon by the person holding it pro tempore, then it is 
entitled to the name of a negotiable instrument (&). Such instru- 
ments are, in the hands of bond fide holders, free from all equities. 
And in the hands of such a holder it is immaterial wlietlier tlie 
person -who delivered them either sold them or pledged them ; in 
either case he would pass the property absolute or qualified to such 
holder (c), and mere negligence, on the part of a transfei’ee of a 
negotiable instrument, to avail himself of means at his disposal to 
detect the bad title of the transferor, cannot be pleaded as a defence 
to an action on the instrument by the transferee (d). The following 
arc negotiable instruments: — Bank notes (c), Bills of exchange, 
Promissory notes, Cheques on banker (/), Exchequer bills (g), 
Endorsed bills of lading (A)? Foreign scrip (i), Foreign bonds (A*)? 
Foreign scrip issued by agent in England (Z), American railway bond 
with collateral mortgage (m ) . 

In the Bechuanaland Exploration Co. v. London Trading Bank, 
Limited (ii), it was held, on proof of usage treating debentures 
payable to bearer issued by an English company in England as 
negotiable instruments transferable by delivery, that such debentures 


(a) Mangles v. Dixon, 3 H. L. Gas 
702 ; PJx p. City Eanh, L. E. 3 Oh. 
p. 762. 

(b) See Grouch v. Credit Eoncier, 
L. E. 8 Q.B. p. 381 ; London J. S. Bank 
V. Simmons, (1892) A. C. p. 21 o; Bechu- 
analand Exploration Co. v. London 
Trading Bank, (1898) 2 Q. B. 658 ; 
Chalmers, Bills of Exchange (1909), 
p. 345. 

(c) Wookey v. Pole, 4 B. & Aid. p. 13; 
Collins V. Martin, 1 Bos. & P. 648 ; 
London, &c,. Bank v. London Eiver 
Plate Bank, 21 Q. B. D. p. 540 ; London 
J. S. Bank v, Simmons, (1892) A. G. 201. 

(d) Yenahles v. Baring & Co., (1892) 
3 Ch. 527 ; and see Scholfield v. 
Londeshorough, (1896) A. C. 514. 

(e) Miller v. Eaoe, 1 Burr. 452. 

(/) See Bills of Exchange Act, 1882, 


ss. S, 38, 73 and 89. 
ig) Wookey v. Pole, 4 B. & Aid, 1. 
(h) Eodger v. Comptoir, &c., de 
Paris, L. E. 2 P. C. p. 405 ; Chartered 
Bank, &c. v. Henderson, L. E, 5 P. G. 
501 ; Eemp v. Ealk, 7 A. C. p. 581. 

(^) Groodwin v. Eoharts, 1 A. 0. 476, 
(Jc) Grorgier v. Mieville, 3 B. & 0. 45 ; 
A.-G-. V. Bouwens, 4 M. & W. 171 ; 
Heseltine v. Siggers, L. E. 1 Ex. 856. 

(l) Goodwin v. Eoharts, 1 A. C. 476 ; 
Lang V. Smyth, 7 Bing. 2S4. 

(m) Venables v. Baring & Co., (1892) 
3 Ch. 527. 

(n) (1898) 2 Q. B. 658; Edelstein v. 
Schuler, (1902) 2 E. B. 144 ; Webb 
Alexandra W. Co., 93 L. T. 339 ; and 
see Be Blakely Ordnance Co., L. E. 3 
Ch. 154 ; Be General Estates Co., ibid. 
758. 
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were negotiable, and it has been since held that evidence of usage 
is not necessary, the Court taking notice of the fact that they 
'were negotiable. 

If the instrument on the face of it shows it was only intended to 
pass under a sejoarate instrument of transfer it wdll not be a negotiable 
instrument (a-). But if it contains a representation on the face of it 
that all the rights it represents will pass to the holder on delivery, 
then, whether it be a negotiable instrument or not, the person 
legally entitled may be estopped, on the principle of Pickard v. 
Sears (6), from disputing the title of the holder (c). 

Dividend warrants of the Bank of England being in the form of 
cheques payable to a particular person without any words to make 
them transferable are not negotiable (d)s nor, it seems, are coupons 
detached from foreign bonds passing b}^ delivery (c). 

The indorsee of an overdue bill of exchange or note takes it 
subject to all defects of title affecting it at maturity (/). 

A person who without inquiry takes from another an instrument 
signed in blank by a third part}’', and fills up the blanks, cannot, 
even in the case of a negotiable instrument, claim the benefit of 
being a purchaser for value without notice, so as to acquire a greater 
right than the person from whom he himself received the instru- 
ment {g), A fortiori will this be the result in the case of an 
instrument not negotiable Qi), 

Stopioage mtransitiL — The right of an unpaid vendor to stop the 
goods while in transitu cannot be defeated by a resale to a third 
person, even when the price has been paid, unless that third person 
takes delivery of the bill of lading, duly indorsed, without notice of 
the original purchaser’s insolvency (i). 


(a) Of. Yeo v, Dawe, 83 W. E. 739 : 
cf. Mortgage I. C. i\ Commissioner, 
&c., 21 Q. B. D. p. 355. 

(h) 6 A..& E. p. 474. 

(c) Goodwin v. Eobarts, 1 A. C. p. 490 ; 
Colonial Bank v, Cady, 15 A. C. 267. 

(ri) Partridge i’. Governor and Com- 
pany of the Bank of England, 9 Q. B. 396. 
(e) Lang Smyth, 7 Bing. 284. 

(/) See Bills of Exchange Act, 
1882, s. 36, s.s. 2 ; Chalmers, Bills of 
Exchange (1909), j)p. 128, 131. See 
Be Euro2:)ean Bank, L. E. 5 Ch. 358; 
Ex p- Swan, 6 Eq. p. 359. 


(g) Prance v, Clark, 26 0. D. 257 ; 
Hogarth v, Latham, 3 Q. B. D. 643 ; 
Hatch V. Searles, 2 Sm. & G. 147 ; 
Taylor G. I. P. E. Co., 4 Be G. & J. 
559 ; ColonialBank v. Cady, 15 A. 0. 267. 

(A) Prance v. Clark, supra ; Hibble- 
thwaite v, McMorine, 6 M. & W. 200 ; 
Swan V. H. B. A. Co., 2 H. & 0. 175. 

(i) Ex p. Golding Davis & Co., 13 
0. D. 628 ; Hemp Falk, 7 A. C. 573 ; 
Lickharro-w t?. Mason, 2 T. E. 63 ; 
Smith’s Leading Cases (1903), i. 693; 
Addison, Contracts (1903), p. 570. 
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7. Choses in Action Iiow far made Assignable by Statute. 

Policies of Life Assurance. — Before tlie Act of 1867, 80 A 31 
c. 144, a policy could not be assigned at law, but all the benefit of 
the policy moneys could be given to another person by the policy- 
holder by the execution of a declaration of trust (a). 'Where a life 
policy which was to become void, if the assured should commit 
suicide, unless the policy should have been ''legally assigned,'’ liad 
been deposited to secure a sum of money, it w’as held to be a 
sufficient assignment to come within the exception, and that notice 
of it to the office was iimiecessary (6). In lie Tarcaii {e), T. on 
Lis marriage covenanted to settle his estate or interest in any pro- 
perty or estate to which he should become possessed or entitled 
during the marriage by devise, bequest, purchase or otherwise. He 
effected some policies, one of which was subject to a condition that 
it should not be assignable in any way whatever. Held that the 
covenant was divisible, that T. had become possessed of "property” 
by purchase, within the covenant, that the condition in the polic}’ 
was intended onlj^ to prevent T. from assigning the policy at law, 
and that the moneys passed to the trustees. 

By the Policies Assurance Act, 1867, 80 & 81 Viet. c. 144, it is 
enacted that — 

1, "Any person or corporation now being or hereafter becoming 
entitled, by assignment or other derivative title, to a policy of life 
assurance, and possessing at the time of action brought the 
right in equity to receive and the right to give an effectual dis- 
charge to the assurance company liable under such policy for 
moneys thereby assured or secured, shall be at liberty to sue at 
law in the name of such person or corporation to recover such 
moneys.” 

3. " No assignment made after the passing of this Act of a 
policy of life assurance shall confer on the assignee therein named, 
his executors, administrators, or assigns, any right to sue for the 
amount of such policy, or the moneys assured or secured thereby, 
until a written notice of the date and purport of such assignment 
shall have been given to the assurance company liable under such 

(a) See Me Turcan, 40 C. 13. p. 10, L, A. 0., 25 B. 599 ; and sec Joiie:: r, 
and infra. The Conaoiidated A. Co., 26 B. 25G. 

[h] Pufaur r. The Professional (c) (1888) 40 0. 1). 6. 
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policy at their principal place of business for the time being, or in 
case they have two or more principal places of business, then at 
some one of such principal places of business, either in England, 
Scotland, or Ireland, and the date on which such notice shall be 
received shall regulate the priority of all claims under any assign- 
ment ; and a payment hond fide made in respect of an}" polic}^ by 
any assurance company before the date on which such notice shall 
have been received shall be as valid against the assignee giving 
such notice as if this Act had not been passed.” 

4. Every assurance company shall on every policy issued by them 
after the 30th of September, 1867, specify their princii^al place or 
principal places of business at which notices of assignment may be 
given in pursuance of this Act.” 

6. Every assurance company to whom notice shall have been 
duly given of the assignment of any policy under which they are 
liable shall, upon the request in writing of any person by whom any 
such notice was given or signed, or of his executors or administrators, 
and upon payment in each case of a fee not exceeding five shillings, 
deliver an acknowledgment in writing under the hand of the manager, 
secretary, treasurer, or other principal officer of the assurance com- 
pany of their receipt of such notice ; and every such wiitten acknov/- 
ledgment, if signed by a pei’son being de jure or de facto the 
manager, secretary, treasurer, or other principal officer of the assur- 
ance company whose acknowledgment the same purports to be, shall 
be conclusive evidence as against such assurance company of their 
having duly received the notice to which sucli acknowledgment 
relates.” 

And it is provided by s. 8 — that this Act shall not apply to any 
policy of assurance granted or to be granted or to any contract for a 
payment on death entered into or to be entered into in pursuance of 
the provisions of 16 & 17 Viet. c. 45, and 27 & 28 Viet, c. 43, or 
either of those Acts (a), or to any engagement for payment on death 
by any friendly society ” (5). 

Section 1 does not increase the power of assignment previously 
existing, but facilitates recovery of the policy moneys by enabling 
the assignee to sue in his own name. 

An agreement in writing to execute on request an effectual mort- 
gage of a policy of assurance deposited with another, at the time of 

{a) These statutes are repealed, in {b) See The Scottish, &c., L. A, 
part, by 45 & 46 Viet. c. 51. Society v. Fuller, 2 Eq. 53. 
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tlie agreement, as securit}^ for a loan, is not an assignment of sneli 
poliejMvitliin tlie meaning of the Policies of Assurance Act, 1S07. 
Accordingtynotice to the assurance company of such an agreement 
does not under that Act give anj^ priority over a prior c:<piitalde 
mortgagee who has given no notice to tlie company, but has posses- 
sion of the policy («■). The Act was passed for the convenience and 
protection of insurance offices and regulates the rights between the 
insurance office and the persons interested in tlie policy, but does not 
affect the rights of those persons inter se. Accordingly, where 
a first incumbrancer on a policy lias not given siicli notice* as is 
prescribed by the Act, and a second incumbrancer witli notice of the 
prior charge had given the statutory notice, Norths J,, lield, that tlie 
second incumbrancer did not thereby gain priorit}’ (6). A condition 
that a policy is not to he assigned in any case wdiatever, and a 
proviso that the company are not to be bound to recognise any 
equitable dealings with the policy, does not prevent a policy-holder 
dealing with the beneficial interest (c). 

By the Policies of IMarine Assurance Act, 1868, 31 A 32 Yi(?t. 
c. 86, it is enacted that whenever a policy of assurance on any 
ship, or on any goods in any ship, or on any freiglit, has been 
assigned, so as to pass the beneficial interest in such policy to any 
person entitled to the property thereby insured, the assignee of siicli 
policy shall be entitled to sue tliereon in his own name . 
(sect. 1). 

It has been decided that under tliis Act a policy of marine 
assurance can be assigned, after loss, so as to entitle the assignee to 
sue upon it in his own name (d). But not after the interest of the 
assignor has ceased by a delivery of the cargo to the purchaser (c), 
unless there had been an agreement to assign the policy before such 
interest ceased (/). 

Legal Assignment under the Judicature Act. — By the Judicature Act, 
1873, 36 & 37 Viet. c. 66, s. 25, sub-s. 6, it is enacted that Any abso- 
lute assignment by writing under the hand of the assignor (not pur- 
porting to be by way of charge only) of any debt or other legal chose 
in action, of which express notice in writing shall have been given to 


(a) Spencer 2 ;. Clarke, 9 C. D. 137. 
{h) Newman v. N., 28 C. D. 674 ; Be 
Holmes, 29 C. D. 786. 

(c) Be Turcan, 40 G. D. 5. 

{d) Lloyd V, Pleming, L. E. 7 Q. B. 


299. 

(e) Nortli of England, &c., Co. i\ 
Archangel I. Co., L. E, 10 Q. B. 249, 
253. 

(/) Ib. 254, per Z«s/ 2 , J. 


ASSICrNM-FiNT OF EQUITABLE OHOSEsS JN ACTION. 


151 


Eyall V, Bowles. 

tlie debtor, trustee or other person from whom the assignor would 
have been entitled to receive or claim such debt or chose in action, 
shall be and be deemed to have been effectual in law (subject to all 
equities, which would have been entitled to priority over the right of 
the assignee if this Act had not passed) to pass and transfer the legal 
right to such debt or chose in action from the date of such notice, and 
all legal and other remedies for the same, and the power to give a good 
discharge for the same, without the concurrence of the assignor.’’ 

In order to constitute a legal assignment under this sub -section : 
Firstly there must be an absolute assignment not purporting to be 
by way of charge only (a) . The assignment may be absolute although 
the instrument of assignment be a mortgage containing a proviso for 
redemption and reassignment (fc), and an assignment absolute in terms, 
though only b}^ way of security, since equity would imply a right to 
reassignment, falls within the sub-section. A conditional assign- 
ment, owing to the uncertainty in wliich it would place the debtor, 
is excluded (c). Secondly, the subject-matter of the assignment 
must be a debt or other legal chose in action {cl). It appears to be 
questionable whether an assignment of x:)art of an entire debt is 
within the sub-section, for if it were, the original creditor could split 
up the single legal cause of action into as many legal causes of action 
as he might think fit {e). The assignment must be of a definite 
and ascertained amount (/). Contracts to lend money or make 
further advances are not assignable debts {g). In the Manchester 
Breivery Co, v. Coombs Qi), Farwell, J., held that the benefit 
of a covenant contained in a lease of an hotel to purchase all beer 
from the lessor was an assignable chose in action. It ivoiild seem 
that the term chose in action includes ail rights the assignment of 
which a Court of law or equity would before the Act have considered 


(a) Buiiinson v. Hall, 12 Q. B. D. 
347 ; Comfort v. Betts, (1891) 1 Q,. B. 
737 ; Mercantile Bank of London v. 
Evans, (1899) 2 Q. B. 613 ; Hughes v. 
Pump House Hotel Co., (1902) 2 K. B. 
190. 

(h) Tancred v, Delagoa Bay, &c., 
Co., 23 Q. B. D. 239 Durham Bros. 
V. Eobertson, (1898) 1 Q. B. 765. 

(c) Durham Bros. v. Eobertson, 
supra. 

(d) Colonial Bank v. Whinney, 11 
A. C. 420 ; King y. Victoria, &c., Co., 
(1896) A. 0. 250; Torkington v. 


Magee, (1902) 2 K. B, 427 ; Tolhurst v. 
Assoc., &c., (1903) A. C. 414 ; Dawson 
G-. N. & 0. Ey., (1905) 1 K B. 260. 

(e) See judgment of OhiUy,lj, J.,in 
Durham Bros. r. Eobertson, supra, at 
p. 774 ; and see Jones v. Humphreys, 
infra. 

(/) Jones V. Humphreys, (1902) 1 

KB. 10. 

{g) Western Waggon Co. v. West, 
(1892) 1 Ch. 271 ; May v. Lane, 64 
L. J. Q. B. 236, but note Companies 
Act, 1908, s. 105. 

{h) (1901)2 Oh, 608, 
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lawful” (a). All assignment of a future debt is wdtliin the sub- 
section (5). An assignment of a mere right of litigation, as for 
example a claim to damages* for a wrongful act, is bad (e). The 
benefit of a personal contract is unassignable under the statute (d), 
as in equity (see above at p. 109). Tliirdly, express notice in 
writing of the assignment must have been given. The Act, how- 
ever, contains no provision as to when or by whom tlie notice is to 
be given. Apparently notice by either the assignor or assignee is 
valid (e), and notice may he given after the death of the assignor (/). 
The assignment need not be for consideration (g). 


8. Subrogation, 

Subrogation involves a transfer of rights, and therein I’esembles 
equitable assignment. Its distinguishing feature is tliat it arises 
not by agreement between parties hut by operation of law. It con- 
sists in the substitution of a new creditor for an old creditor as 
against a debtor in relation to some particular subject matter. In 
subrogation strictly so called there is a transfer of all tlie riglits of 
the old creditor to the new creditor ; there are, hoivever, cases in 
which the idea of subrogation is involved and the term employed 
although the substitution is incomplete. 

It is difficult to deduce from the authorities any principle wdiicli 
will at the same time account for all the cases in which subrogation 
has been granted and explain its denial in other cases. A. It has 
been ajDplied to cases where the transaction between the old creditor 
and debtor was one of indemnity. B. In certain cases where the 
debtor has been benefited by the discharge of the old creditor’s claim 
out of moneys provided by the new creditor, the latter is permitted 
to stand in the former’s place. C. Anotlier case which does not 
appear to fall under either of the two former heads is that in wdiich 


(a) King v. Yictoria Insurance Co., 
supra; and see May v. Lane and 
Torkington v. Magee, supra, 

(h) Walker v, Bradford Old Bank, 
12 Q. B. D. 511; and cf. Brice i*. 
Banister, 3 Q. B. D. 569, apparently 
a case of equitable assignment; see 
Durham Bros. v. Bobertson, supra. 

(c) Dawson v, G. N. & 0. By., supra. 

(d) Kemp v. Baerselman, (1906) 2 


K B. 604. 

(e) Bateman ?;. Hunt, (1904) 2 
K. B. at p. 538. 

(/) Walker v, Bradford Old Bank, 
12 Q. B. D. 51V ; Bateman v. Hunt, 
(1904) 2 K. B. 530. 

(g) Harding t;. H., 17 Q. B. D. 442 ; 
Walker v, Bradford Old Bank, 12 
Q. B. D.511. 
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an executor empowered to carry on a business with the whole or 
some part of the assets of the testator incurs debts and the creditors 
of the business are allowed to claim in respect of such debts pa}^- 
ment directly from the testator’s estate to the extent to which the 
executor is entitled to be indemnified out of the assets. 

A. Under this head come contracts of marine and fire insurance 
and the contract of suretyship (a). With regard to the former 

the contract of insurance contained in a marine or fire j)olicy 
is a contract of indemnity, and of indemnity onl}^ and that this 
contract means that the assured, in case of a loss against 
which the policy has been made, shall be fully indemnified, but 
shall never be more than fully indemnified ” (b). This doctrine 
of subrogation must be carried to the extent that as between the 
underwriter and the assured the underwriter is entitled to the 
advantage of every right of the assured whether such right consists 
in contract fulfilled or unfulfilled or in remedy for tort capable of 
being insisted on or already insisted on or in any other right, whether 
by way of condition or otherwise, legal or equitable, which can be 
or has been exercised or has accrued, and whether such right could 
or could not be enforced by the insurer in the name of the assured 
by the exercise or acquiring of wdiich right or condition the loss 
against which the assured is insured can be, or has been dimi- 
nished ” (c). The insurer under a fire policy of a person wdio has a 
remedy against someone else to compel him ultimately to make good 
the loss stands in the position of a surety. ‘‘ When a surety pays a 
debt he has the right to be put in the place of the creditor as against 
the principal debtor and to use all the remedies which the creditor 
could have used as against the principal debtor in order that the 
surety may recover back the sum which he has paid and which 
the creditor has a right to demand from him”(d). The principle 
underljdng subrogation in the case of insurance and suretyship 
appears to be identical, but subrogation hy act of law does not give 
an insurer the right to sue in a Court of law in his own name (e). 

B. The earliest examples of cases falling under the second head 


(a) For subrogation in suretyship, 
see infra, VoL II., under Bering v, 
Earl of Winchelsea. 

(b) Oastellain v. Preston, (1883) 11 
Q. B. B., per Brett, L. J., at p. 386. 

(c) Ibid, at p. 388. 

(d) Barrel! v. Tibbitts, (1880) 5 


Q. B. B. at p. 563, per Qotton, L. J. ; 
and see North British, &c., Insurance 
Go. V. London, &c., Insurance Co., 
(1877.) 5 0. B. 569. 

(e) King v. Victoria Insurance Co. , 
(1896) A. 0. 250. 
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are perhaps those in wliich a person who lias lent iiioiiej to a 
deserted wife or husband for the purchase of or payment of debts 
incurred for necessaries is allowed to stand in the place of the 
person who has been paid (a). These cases have been explained 
upon the basis of an assignment (h) between tlie old and the new 
creditor* 

Anotlier example of this class of subrogation arises where the 
new creditor advances to the debtor the wdiole or part of the purchase 
money for land whicli the debtor is under contract to buy and 
becomes entitled to tlie lien which the vendor would liave liad for 
unpaid purchase mone}" (c), and this lien will he supported against 
the trustee in bankruptcy of the debtor (d). These cases appear to 
be true examples of subrogation although tlie ground upon whieli 
the decision in the case of Meux v. Smith (d) is based is, that the 
transaction was, by a contemporaneous contract which may be 
inferred, pro ianto for the benefit of the lender (e). 

The term subrogation has also been applied to cases in which a 
company has borrowed money in excess of its borrowing powers 
although it may be doubted whether the rights conferred on the lender 
really arise by subrogation. It is clear that the lender is entitled 
to rank or claim as a creditor against the company to the extent 
that moneys advanced by him have been used in discharging ante- 
cedent liabilities contracted under its borrowing powers. There is, 
however, no transfer or assignment of any of tlie riglits of tlie old 
creditor to the new creditor, and the new creditor's rights against the 
company are governed his contractual relation wnth the company 
irrespective of the relation between the old creditor and the company. 
In certain of the cases the rights of the lender against tlie company 
have been based upon a fictional assignment of the debt in the 
nature of a subrogation (/). In the later case of Re Wrexhaniy 
Mold and Connalds Quay Raihvay Co, (y), where the main question 

(a) Harris v. Lee, 1 P. W. 482 ; 

Marlow v, Pitfeild, 1 P. W. 558. 

(h) Jenner v. Morris, 3 De Gr, P. & 

J. at p. 52. 

(c) Brocklesby v. Temperance Per- 
manent Building Society, (1895) A. C. 

173 ; Nottingham Permanent Benefit 
Building Society v, Thurstan, (1903) 

A. 0. 6. 

(d) Bird 't;. Philpott, (1900) 1 Oh. 


822, following Meux v. Smith, 11 Si. 
410. 

(e) 11 Si. 432. 

{/) See e.g. Baroness Wenlock v, 
Eiver Dee Co., 19 Q. B. D. 155, at p. 
165. 

(^) (1899) 1 Oh. 440; cf. i?e 

Johnston Poreign, &c., Go., (1904)2 
CL 234. 
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was whether the lender enjoyed the securities or priorities of the 
creditor whose debt had been discharged, the Court of Ap2}eal refused 
to base the lender’s rights on any fictional assignment, and Bighj, 
L. J., referring to the cases before mentioned, stated that the 
great preponderance of authorit}^ shows that the doctrine of subro- 
gation has very little, if anything at all, to do with the equity 
really enforced in the cases.” The test in these cases is whether 
as the result of the two transactions the liabilities of the com- 
pany have been increased, and the new creditor’s rights against 
the company are held good in so far as there has been no such 
increase. 

The doctrine which has been applied in the case of a company 
exceeding its borrowing powers is not limited to the cases of 
companies, but is also applied in the case of an agent borrowing in 
excess of the authority conferred b}^ his principal. Where money is 
borrowed on behalf of a principal by an agent, the lender believing 
that the agent has authority though it turns out that his act has not 
been authorised or ratified or adopted by the principal, there, although 
the principal cannot be sued at law, yet in equity to the extent to 
which the money borrowed has in fact been applied in paying legal 
debts and obligations of the principal, the lender is entitled to stand 
in the same position as if the money had origiiiall}" been borrow^ed 
by the principal (a). 

C. When a trustee or an executor is authorised to carry on a 
business with a specified portion of the testator’s assets, a creditor 
who trusts the executor or trustee has a right to the benefit of the 
indemnity or lien wdiich the executor or trustee has against the 
assets devoted to the purposes of the trade (b). 

The right of the creditors is the right' to put themselves in 
the place of a trustee who is entitled to an indemnity, and if the 
trustee is not entitled except on the terms of making good a 
loss to the trust estate the creditors have no better right (c). 
But where the business is so carried on by several trustees one 
of whom is a defaulter, the creditor does not lose the benefit of 
subrogation (d). 

(a) Bannatyne r. Maciver, (1906) (1891) A. 0. 190. 

1 K. B. (C. A.) 103. (c) p. Edmonds, 4 De G. F. & J. 

(b) Be Jobnson, 15 G. D. 548; and 488. 

me Ex p. Garland, 10 V. 110 ; Be {cl) Fritli, (1902) 1 C]i. 342, 
Blundell, 44 G. D. 1 ; Bowse Gorton, 


156 


ASSIGNMENT. 


Byall V. Howies. 


9. Assignments contrary to Public Policy; Cbamperty and 
Maintenance. 

General Princi/ple . — You are not to extend arbitrarily tbose 
rules which say that a given contract is void as being against public 
policy, because if there is one thing whicli, more than another, 
public policy requires, it is tliat men of full age and competent 
understanding shall have the utmost liberty of contracting’' (a). 


Pensions and Salaries. — The Courts, upon tlie ground of public 
policy, will not give effect to agreements to assign or assignments 
of pensions and salaries of public officers, payable to them for the 
purpose of keeping up the dignity of tlieir office, or to assure a due 
discharge of its duties. But the office must be a public one in tlie 
strictest sense, and the pay must come out of national, and not local 
funds (b). The following interests have been held not assignable : 
The full or half-pay of an officer in the army (c) ; The salary of an 
assistant parliamentary counsel for the Treasury (d); And of a clerk 
of the peace(c) ; The pension allowed to a retired clerk under the 
Incumbents’ Eesignation Act, 1871, c. 44, s. 10 (/). A clergyman 
having the cure of souls is (semble) not a public officer, and the 
salary of the chaplain to a \vorkhouse payable out of the poor-rate is 
assignable (g). The salaiy^ of a judge, given to him for the support 
of the dignity of his office, is not assignable, seems to have been taken 
for granted in Arbuthnot v. Norton (h), whicli case, however, was 
held not to fall within the principles. There Sir John Norton, a 
puisne judge of the Supreme Court at Madras, assigned a sum ''equal 
to the amount of six months’ salary, ’’directed by 6 Geo. 4, c. 85, to be 
paid to the " legal personal representatives ” of such judge, in case he 


(a) Per Jessel, M. E., Printing, &c., 
Co. V. Sampson, 19 Eq. p. 465 ; and 
see Re Mirams, (1891) 1 Q. B. 494 ; 
and see per Lord Hahlury, C., in 
Janson v. Brief ontein Mines, (1902) 
A. C. at p. 491. 

{1) Re Mirams, (1891) 1 Q. B. 594, 
596. 

(c) Stone V. Lidderdale, 2 Anst. 533 ; 
McCarthy v, Goold, 1 Ball & B. 389,* 
Collyer v, Fallon, Turn. & B. 459, 474. 
As to the limits of this doctrine see 


Hamilton v. Coningham, (1903) 2 I. E. 
564. 

id) Cooper i\ Eeilly, 2 Si. 560. 

(e) Palmer v. Bate, 6 Moor. 28 ; cf. 
Hill Paul, 8 CL & Fin. 295. 

(/) Gathercole ih Smith, 17 C. B. 1 ; 
but see Bankruptcy Act, 1883, s. 52, 
s.s. 2; Williams, Bankruptcy (1908), 
pp. 282 — 3. 

{g) Ae Mirams, (1891) 1 Q. B. 594. 
{h) 5 Moore, P. 0. 219 ; see per 
Br. Lus/imgton, atp. 230. 
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shall die in and after six months’ possession of office. It was held 
by the Judicial Committee of the Privy Council that the assignment 
was valid, not being within the 5 & 6 Ed. 6, c. 16, and 49 Geo. 
3, c. 126. 

A distinction has been drawn between half-pay and a retiring 
pension ; the first is inalienable even at common law and therefore 
not seizable (a), but a retiring pension, unless made inalienable by 
statute, is alienable, and seizable (6), e.g., the pension of a County 
Court judge (c), or of a person who held an appointment in the 
legal department in the Government (r?). And the pension of a 
retired judge of a crown colon}^ granted by the Secretary of State 
for the Colonies, and voted annually by the legislature of the colon}’’, 
vests in the creditor’s trustee on his bankruptcy (e). But in Birch 
V. B. (/) the pension was inalienable by virtue of tlie Army x4.ct, 1881, 
s. 141, and therefore could not be taken in execution (g), 

A pension given as a perpetual memorial of national gratitude 
for public services is inalienable. See Davis v. Marlborough {h), 
where it was held by Eldon^ C., that the pension granted by 
5 Ann. c. 4, ^‘for the more honourable support of the dignities” 
of the Duke of Marlborough and his posterity, payable out of the 
revenues of the post-office, was inalienable (i). 

Where no particular services are to be rendered to the public, an 
assignment of an interest or pension, though derived from the Crown 
or the public, will be valid. In the principal case of Bow v. Daivson 
(p. 95, supra), Hardwicke, C., entertained jurisdiction on the ground 
that the officer admitted the money to be in his house for the use 
of the person under whom the litigating parties made their claim (/t). 
Prize-money is assignable in equity before any interest vest^ by 


{a) Flarty v. Odium, 3 T. E. 681 ; 
Lidderdale v. Montrose, 4 T. E. 248 ; 
cf. Wells V, Foster, 8 M. & W. 149. 

[h) Dent v. D., L. E. 1 P. & D. 366. 
(c) Willcock V. Terrell, 3 Ex. D. 
323 ; cf. Manning v, Mullins, (1898) 2 
I. E. 34. 

{d) Sansom v. S., 4 P. D. 69 ; Wells 
r. Foster, 8 M. & W. 149; and 
McOreery v. Bennett, (1904) 2 I. E. 69. 

(e) Fx Huggins, 21 C. D. 85 ; see 
Bankruptcy Act, 1883, ss. 44, 52, 53. 
(/) 8 P. D. 163. 

(y) See per Xind/ey, L. J., in Lucas 


i’. Harris, 18 O. B. D. pp. 135, 136 ; 
and see Crow v. Price, 22 Q. B. D. 
429. The Army Act, 1881, s. 141, and 
the Indian Pensions Act, 1871, ss. 11 
and 12, make all pensions, to which 
those i4cts refer, inalienable; but see 
Bankruptcy Act, 1883, s. 53, s.s. 2, and 

Saunders, (1895) 2 Q. B. 424; Be 
Ward, (1897) 1 Q. B. 266. 

Qi) 1 Swans. 74. 

(f) Cf. Grenfell ?•. The Dean, &c., 
of Windsor, 2 B. at p. 550. 

(A:) Of. Priddy v, Eose, 3 Mer. 103. 
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grant from tlie Crown (a). A pension, granted by Government in 
compensation for the loss of a place in the Customs, is assignable (b). 
So an assignment of the emoluments of a fellow of a college in the 
university W' as held valid hj Lang dale, M. R. (c), hxit Shad well, Y.-C., 
seems to have come to a different conclusion in Berkeley v. King's 
College (d). 

Ill Grenfell v. The Dean, cOc., of JFindsor (e), a canon of AVindsor 
granted the canonry emoluments to secure a sum of money. There 
was no cure of souls, and the only duties were residence witliin the 
Castle, and attendance in the chapel, twenty-one days in the year. 
Langdale, M. E,, held that the security was valid. 

Bankruptcy, — The effect of bankruptcy on the pa}' and pensions 
of military, naval, or civil servants, is governed by tlie Bankruptcy 
Acts (/). 

Alimony, — Alimony granted to a wife by the Divorce Court is not 
assignable, inasmuch as it is a mere allowance which, having regard 
to the means of the husband and wife, the Court thinks ought to be 
paid from time to time for her maintenance, and the Court may alter 
it or take it away when it pleases {g). 

Agreements affecting the Administration of Justice. — An assign- 
ment of property, in consideration of stiffing a prosecution (even 
abroad), is void (h), and so is an assignment of shares as indemnity 
for bail (i). 

Maintenance and Champerty, — Maintenance is where any man 
gives or delivers to another, that is plaintiff or defendant in any 
action, any sum of money or other thing to maintain his plea, or 
takes great pains for him, when he has nothing therewith to do 'fk)* 

The rules are founded on considerations of public policy that 
parties shall not by their countenance aid the prosecution of suits 


(«) Alexander "Wellington, 2 Euss. 
&M. 35. 

il) Tunstall v. Boothby, 10 Si. 542. 

(c) Eeistel v. King’s College, 10 B. 
491. 

(d) Cited 10 B. 499. 

(e) 2 B. 544, 

(/) See Bankruptcy Act, 1S83, ss. 
44, 52, 53, and Williams, Bankruptcy 
(1908), pp. 195, 221, 282— 285. 

{g) lie Eobinson, 27 0. D. 160, 164 ; 
hut see Harrison v. H., 13 P, I). 
ISO. 


[h) Kaufman v. Gerson, (1904) 1 
K.. B. 591. 

(?■) Consolidated, &c.., Finance Co. 
V, Musgrave, (1900) 1 Cb. 37 ; cf. 
Prince i’. Howartb, (1905) 2 K. B. 768 ; 
Savin V. Langman, 14 T, L. E. 504. 

{h) Termes de la Ley, cited in E. B. 
& E. at p. 825 ; see Bradlaiigb v. 
Kewdegate, 11 Q. B. D. at p. 5. For 
tbe old cases, see Vin. Abr. tit. Main- 
tenance,” 
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of any kind, which every person must bring upon his own bottom 
and at his own expense ” (a) ; ‘‘no encouragement should be given 
to litigation by the introduction of parties to enforce those rights 
which others are not disposed to enforce ’’ (5). 

Three consequences flow from maintenance : a criminal prosecu- 
tion (c) ; a civil action for damages {dj ; and the nullity of every 
agreement or assignment tainted wdth it. Improperly assisting in a 
criminal prosecution is not maintenance (e). 

Of the three kinds of maintenance, viz., Maintenance in its 
limited sense (where only assistance is given), Embracery, and 
Champerty (/), only the last-named is dealt with in this note. 

Charnjoerty is “the unlawful maintenance of a suit in consideration 
of a bargain either for part of the thing or some profit out of it ” (g)> 
It is said to be derived from camjyi partitio {h)» If the interference 
does not amount to maintenance, then there is no champerty, 
although the party rendering assistance is to derive benefit there- 
from (i). It is not essential that there shall be a hostile action to 
recover the property or any action at all (/t). 

An agreement merely to communicate information in return for 
a share of the property recovered (if successful) is not champertous, 
but if the person to give the information agrees himself to recover 
the propertjr or actively assist in its recovery, then the agreement 
is champertous and void(Z). But agreements merely collateral are 
not tainted (??i). Many of the defences available in an action of 
maintenance will not support a champertous assignment, e.g., 
common interest (n), interest arising from consanguinity or affinity (o), 

(a) Per Loughborough^ L. 0., in C. B. 481; Anon., 1 0. B. o73. 

Wallis V. Portland, 3 Y. at p. 502 ; {i) Williams v, Protberoe, 3 Y. & J. 

4 E. E. 78. 129; Addison, Contracts (1903), pp» 

(5) Per A Jm^rer, L. C. B., in Prosser 74, 75; Pollock, Contracts (1902), p. 
Edmonds, 1 Y. & C. Ex. at p. 497. 342. 

(c) Hawk., P. C., ed. (1795), vol. ii., [k) Eees r. Be Bernardy, (1896) 2 
p. 393 et seq. Ch. 437, 

{d) See e.g, Bradlaiigh v. Newde- {1) Eees v. Be Bernardy, supra; 

gate, supra. Hartley y. Eussell, 2 Si. & Stu. 244. 

(e) Grant v, Thompson, 72 L. T. (m) Ee Thomas, (1894) 1 Q. B. 747. 
264. ( 7 i) As to which see Alabaster i\ 

if) See per /T«y, J., in James v. Harness, (1895) 1 Q. B. 339; Hunter 
Kerr, 40 0. B. at p. 456. t\ Baniel, 4 Ha. 420; Stone v. Yea, 

(g) Tev Orantf IsL E., in Stevens r. Jac. 426. 

Bagwell, 15 V. at p, 156. (o) Burke r. Greene, 2 Ball & B. 

(h) See Eadoliffe V. Anderson, E. B. 521 ; Moore v, Fisher, 7 Si. 384, 

& E. at p. 825; Guy -y. Churchill, 40 
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or interest arising between master and servant (a), or cliarity (h), or 
the legitimate defence of trade interests (c), for, however they may 
excuse mere assistance, they are rebutted by the fact that the 
consideration is a share of the proceeds or some profit from it (d). 

An assignment of a share of prize-money, the subject of a suit 
then depending in the Admiralty Court, to navy agents in considera- 
tion of an indemnity against all costs on account of any suit has 
been held void on the ground of champerty (c). The purchase of 
an estate for the purpose of setting aside a previous agreement 
afi‘ecting the property on the ground of fraud partakes of the nature 
of champerty and will not be enforced in equity (/). So, too, the 
assignment of a bare right to file a bill in equity for a fraud on 
the assignor (g) ; or of a right to sue a trustee for the recovery from 
him of interest on or profits of part of the trust funds which were 
for a certain period in his hands (Ji) ; or by a creditor of a company, 
who has presented a petition to wind it up, of his debt and the 
right to proceed with the petition (i), is void. The mere purchase (fc), 
or mortgage (Z) of the subject-matter of a suit, 'pendente lite^ is not 
void; but a purchase in order to maintain a suit relating to the 
property is(??i). The rule is that the sale of an interest to which 
a right to sue is incident is good, but the sale of a mere right to 
sue is bad ” (;i). So that where a legatee, too poor to sue, assigned 
the legacy for less than it was worth to the plaintiff, who bought it 


[a] Wallis v, Portland, 3 V. at p. 
o03 ; Elboroiigh v. Ayres, L. E. 10 Eq. 
371, 375. 

[h) See Harris r. Brisco, 17 Q. B. D, 
504; Holden v, Thompson, (1907) 2 
X. B. 489. 

(c) British, &c. v, Lamson, &c., Co., 
(1908) 1 X. B. 1006. 

(d) See e.g. Hutley v, H., L. E. 8 
Q. B. 112. 

(e) Stevens r. Bagwell, 15 Y. 139; 
and see also Skapholme v. Hart Cas. t. 
Pinch, 477 ; Strachan v. Brandon, 1 
Eden, 303 ; Wood v. Downes, 18 V. 
120, 123; Bayly v. Tyrrell, 2 Ball & 
E, at p. 362; Earle v, ilopwood, 9 
C. B. (N. S.) 566. 

(/) De Hoghton v. Money, L. E. 
2 Oh. 164. 

(g) Prosser v, Edmonds, 1 Yv & C. 


Ex. 481. See also Powell r. Hnowler, 
2 xitk. 226 ; Twiss r. Noblett, 4 Ir. E. 
Eq. 64; Keogh v, McGrath, 5 L. Pt. 
Ir. 478. 

(li) Hill i\ Boyle, L. E. 4 Eq. 260, 
263. 

(?') Be Paris Skating, &c. , Co. , • 5 C. 
D. 959. 

(Jc) Williams v. Protheroe, 5 Bing. 
309 ; Wood v. Griffith, 1 Swans. 56 ; 
Knight V. Bowyer, 2 De G. & J. 421. 

(l) Cockell V, Taylor, 15 Beav. 103. 

(m) De Hoghton v. Money, L. E. 
2 Ch. 164; Prosser v, Edmonds, 1 
Y. & C. Ex. 481 ; Harrington v. 
Long, 2 My. & K. 590. 

(w) See Pollock on Contracts (1902), 
p. 341; Wilson t-’. Short, 6 Ha. 366; 
Dickinson v. Burrell, 35 Beav. 257 ; 
Cook V, Eield, 15 Q. B, 460. 
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with the intention of enforcing payment by suit, the transaction was 
upheld (a). The fact that the purchase of debts was done with an 
ulterior motive does not affect its validity (b). Where, however, the 
interest is purchased pendente lite by the assignor’s solicitor the 
assignment is invalid (c). But where a solicitor purchased a judg- 
ment, and subsequent!}", on a new trial being ordered, acted as the 
solicitor to the assignor in the new trial, the transaction stood (d). 
Where a claimant borrowed money from a solicitor in order to 
conduct his defence in an action, and, as security, mortga.ged the 
subject-matter of the action and covenanted to employ a particular 
solicitor, if successful, and to pa}^ a bonus, he was held entitled to 
redeem (on the action resulting in his favour) on payment of the 
sums actually advanced (e). The rule, however, does not apply to 
an assignment by way of security, e.g., for costs (/), nor to an assign- 
ment to the solicitor after a judge’s order for payment, for the order 
puts an end to the litigation (g). The rule, too, will not deprive the 
assignor of his right of action, since his title to sue is anterior 
to and independent of the champertous agreement, though the person 
deriving title under the agreement will of course be unable to sue (h)» 

The statutory provisions (t) which regulate agreements between 
solicitors and clients as to their remuneration do not affect the law 
relating to champerty (k). On bankruptcy the rights of a person 
injuriously affected by maintenance or champerty pass to his 
trustee, and consequently the bankrupt cannot sue unless the 
adjudication is set aside (1). The assignment by a trustee in bank- 
ruptcy of the subject-matter of an action he has commenced is 
outside the rules of maintenance and champerty (?7i). 

(a) Tyson v, Jackson, 30 Beav. 384. (g) Smith Selwyn, 5 W. E. 682. 

(b) Eitzroy v. Cave, (1905) 2 K. B. (h) Hilton v. Woods, L. E. 4 Eq, 

364. 432. 

(c) Wood V. Downes, 18 Y. 120; (t) Attorneys Act, 1870, ss. 4 and 

Xenney v. Browne, 3 Eidg. P. 0. 462, 11 ; Solicitors’ Eemnneration Act, 

498, 501 ; Simpson v. Lamb, 7 E. &B. 1881, s. 8, and the Orders made there- 

84 ; Hall v. Hallett, 1 Cox, 134 ; under. 

Eeynell v. Sprye, 8 Ha. 222 ; Sprye v, {k) Re Attorneys Act, 1870, 1 

Porter, 7 E. & B. 58 ; Strange v. 0. D. 573 ; Davis v. Ereethy, 24 

Brennan, 15 Si. 346 ; Earle v. Q. B. D. 524. 

Hopwood, 9 C. B. (JST. S.) 566. (1) Metropolitan Bank v, Pooley, 10 

(d) Davis v. Ereethy, 24 Q. B. D. A. C. 210; Whitworths. Hall, 2 B. & 

519. Ad. 695. 

(e) James v, Xerr, 40 C. D. 449. (w^) Bankruptcy Act, 1883, ss. 44, 56; 

(/) Anderson 'a. Eadcliffe, 28 L. J. Seear v, Lawson, 15 C. D. 426; Guy 

Q. B. 32. V. ChurchiU, 40 0. D. 481. 

W. & T. — VOL. I. 11 
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An agreement for a pecuniary consideration by a shareholder in a 
company, in compulsory liquidation, that he would endeavour to 
postpone the making of a call or would support the claim of a 
creditor, is void, both as infringing the policy of the Winding-up 
Acts and also as constituting maintenance (a). A general assign- 
ment of all assets by the liquidator of a company passes claims for 
misfeasance against directors under s. 151 of the Companies (Con- 
solidation) Act, 1908, as choses in action, even though the facts 
constituting the claims were unknown at the time of the assign- 
ment (b), in spite of the transaction being an assignment of a mere 
right of action. 

An agreement by an heir-at-law and devisee, both out of possession, 
where it is doubtful in which of them the right is vested, that they 
shall jointly recover the estate from the person in possession and 
divide it between them is void as contrary to the policy of the law (c), 
each alone being competent to make a composition with the person 
in possession, but not with any one else (i^). Hiis decision was 
based on the common law as well as the statute 32 Hen. 8, c. 9, 
and it is doubtful how far it is affected by the repeal of that statute (e). 
An heir-at-law may lawfully maintain the title of the person in 
possession (^), and the sale of a mere contingent right or expectancy, 
not being an adverse claim, is valid (p). 

(a) Elliott V, Eichardson, L. E. 5 
0. P. 744. 

(h) Re Park Gate Co., 17 C. D. 

234 ; Wood v, Woodkouse and Eawson 
United, (1896) W. N. 4. 


(o) Okolmondeley v, Clinton, 4 Bli. 
1 ; Sugd. Prop. 74. 


(d) See per Lord Redesdak atp. 123. 

(e) Land Transfer Act, 1897, s. 11. 
(/) See per Righy^ L. J., in Alabaster 

V. Harness, (1895) 1 Q. B. at p. 346. 

{g) Cook V. Field, 15 Q. B. 460 ; 
Pollock on Contracts (1902), p. 344. 
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1816. 2 Madd. 16. 



Assignment of Wife’s Choses in Action. — Eeduction into Possession. 

Husband and wife assign a reversionary interest of the wife in certain 
trust stock, as security for the payment of an annuity granted by the 
husband, the husband afterwards takes the benefit of the Insolvent 
Debtors Act, and a general assignment is made of his property. The 
person on whose death the wife was to take dies, and then the husband 
dies without having done any other act to reduce the stock into 
possession. Held, that the wife was entitled by survivorship to the 
stock against both the particular and the general assignee. 

By indenture, 1st January, 1774, between Deacon and ‘Collier, 
assignees of Baptist Darwin, a bankrupt (the father of the plaintiff), 
of the first part ; the said Baptist Darwin and S, Darwin, his wife 
(the mother of the plaintiff), of the second part; and Mary Petty, 
E. Pett^T^, J. Elliott, and Gr. Hooper, of the third part, Deacon and 
Collier granted, &c., unto the said M. Petty, E. Petty, J. Elliott, and 
G. Hooper, 422Z. 6s. 3d Four per cents., together with the dividends, 
to hold the same upon trust, to appl3^ the dividends for the separate 
use of S. Darwin during her life, and after her death, to apply the 
principal and dividends among all and every such child and children 
of the said B. Darwin by the said S. Darwin, as should be then living, 
in equal shares, payable at twenty-one ; but if either of the children 
should die before his or their shares should become payable, the 
shares of him, her, or them so dying, to be paid to the survivors ; 
and if only one child who should live to attain twenty-one, then the 
principal sum and the dividends to be paid to such only child. By 
the same indenture, Deacon and Collier granted, &c., to the said 
M. Petty, E. Petty, J. Elliott, and G. Hooper, certain shares in a 
messuage, and all the assignee’s right, title, and interest in, and to 
the real estate late of Eichard Petty (the father of the said S. 
Darwin), and the moiety, or half part of the share and proportion of 
them, the said assignees, of, in, and to a certain sum of 2,762L 11s, 8d. 

11 a 
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upon the same trusts as were declared respecting the 422L 6s. 3d. 
Four per cents. 

The plaintiff and Anne Mary Darwin were the only issue of 
Baptist and Sarah Darwin. Baptist Darwin died in 1782. In 1787, 
the i^laintiff married Nathaniel Hornsby, without a settlement, and 
in February, 1799, the plaintiff and her husband assigned over a 
moiety of their interest in the said trust funds, upon the contingency 
of the plaintiff surviving her mother, unto the defendant John 
Parker, as a collateral security for the due payment of an annuity 
of 30i. granted by the plaintiff’s husband, Hornsby, to Parker 
during his life, in consideration of 200L paid to Hornsby. 

In 1790, Anne Mary Darwin married John Patten. 

In 1801, Thomas Rolph and the defendant George Lee were 
appointed trustees, and the trust moneys, which then consisted of 
1,453Z. 15a. 6d. 3Z. per cents., were transferred to them. 

Anne Mary Patten died in 1807, and Sarah Darwin (the mother) 
died early in February, 1814 {a). 

The plaintiff’s husband, Hornsb}", was confined in the King’s 
Bench Prison for debt, and in January, 1814, wn\s discharged under 
the Insolvent Act, and his estate and effects vested in a clerk of the 
peace, and the same were by him assigned to the defendant John 
Seton. 

Hornsby afterwards, 16th February, 1814, died without having 
instituted any proceedings, or done any act to reduce the trust fund 
into possession, in the short interval — a few days only — between the 
widow’s death and his own. 

Thomas Rolph died 24th March, 1814. 

The bill stating these facts prayed, that the trust funds, with the 
dividends, might be transferred to the plaintiff ; or if the Court 
should be of opinion that the defendants Parker and Seton, or 
either of them, were entitled to them, then that the plaintiff might 
be decreed to have a settlement out of the same. 

The defendant Parker, by his answer, insisted that the dividends 
and interest of the moiety of the trust moneys assigned to him 
ought to be applied pursuant to the trusts declared as to the same, 
in and by the indenture of the 26th February, 1799, and stated, 

(a) The particular day of her death does not appear on the pleadings. 
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j that 314Z. 3s. 6cL was clue to him for ten years and a half arrears 

1 of the annuity, and claimed to he paid the same out of the trust 

I moneys. 

The defendant Seton, by his answer, submitted, that the trust 
funds ought to be transferred to him as the assignee of the estate 
and effects of Hornsby, for tlie benefit of himself and the rest of the 
creditors. 

The defendant Lee, the trustee, submitted to act as the Court 
should direct. • 

Mr. Cooke and Mr. Richards, for the plaintiff. — The plaintiff 
claims the whole of this propert}^, as having survived to her. This 
being a reversionary interest, the husband could not reduce it into 
possession, or part with it before the death of Sarah Darwin, the 
mother; and after her death, a few days before his own, he did no 
act to reduce the property into possession. Neither the particular 
assignment to Parker, nor the general assignment under the Insolvent 
Act to Seton, operated as a reduction into possession. In Mitford 
V. M. (a) it was determined, that the general assignment in bank- 
I ruptcy had not the effect of reducing into possession a legacy of 

I stock left in trust for the benefit of the bankrupt's wife, and her 

I right by survivorship was established against the assignees. The 

same principle must apply to all assignments, whether under the 
Insolvent Debtors Act or to a particular assignee. They cited also 
Wildman v. JV.(b), and Woollands v. Croivcher (c). 

The plaintiff’, by joining in the assignment to Parker, has not 
affected her claim; for being a married woman, the deed was 
inoperative as to her. 

Mr, Leach and Mr. Doivdeswell, for the defendant Parker. — The 
assignment to Parker of this reversionary interest, as a security for 
the payment of the annuity granted to him, was valid. In Weight 
V. Morley id) an assignment by the husband of his interest, in right 
j of his wife, was held good, subject to the wife’s equity to a settle- 

I ment. That, it is true, was a present interest ; but whether the 

I interest to which the husband is entitled in right of his wife be 


[a) 9 Y. 87. 

ih) 9 Y. 174 ; 7 E. E. 153. 


(c) 12 Y. 174. 

id) 11 Y. 12 ; 8 E. E 69. 
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present or reversionary, makes no difference. In botli cases liis 
assignment is effectual, subject to the wife’s equity to a settlement. 

Mr. Trowel', for the defendant Seton. — After the determination in 
Mitforcl V. M. {a), I cannot contend that this interest passed by the 
assignment under the Insolvent Debtors Act; but this defendant, 
not having asserted any right to this property, and being made a 
party against his desire, ought to have his costs. 

Mr. Sliaclwell, for the trustee, asked for his costs. 

Sir Thomas Plumer, V.-C., E. — [After stating the facts of the 
case.] Independently of authority, let us consider, upon principle, 
whether the husband’s assignment of his wife’s contingent interest 
is good. The husband has a right to his wife’s choses in action, 
provided he reduces them into possession. Is a deed assigning a 
reversionary interest a reduction into possession ? It is impossible 
actually to reduce a reversionary interest into possession. Is it then 
a constructive reduction into possession ? The assignment puts the 
assignee of the husband in the same sitmtion as the husband, and if 
the husband survives the wife, the assignee is entitled to the 
property; but here the husband died before the wife, and the 
assignee therefore is not entitled to the property. Tiiis is the 
manner in which the case strikes me upon principle. 

According to Mitford v. M.(a), it is clear, that the general 
assignment in bankruptcy does not pass a reversionary interest in 
the wife, she surviving her husband. It must be the same as to the 
assignment under the Insolvent Debtors Act. Nor do I see what 
answer can be given to the observation of Mr. Cooke, that a parti- 
cular assignee cannot be in a better situation than an assignee 
under the general assignment in bankruptcy. The case cited of 
Woollands v. Croivcher (b) is strong to shew the insufBcienc}^ of the 
assignment to bar the wife’s claim in case she survives her husband. 
On principle and authority the plaintiff is entitled to this money. 

The decree was as follows : Declare the plaintiff is entitled to 
1,458Z. 15s. 6d., 3J. per cent. Eeduced annuities, in the pleadings 


(a) 9 Y. 87. 


(b) 12 Y. 174. 
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mentioned, standing in the names of Thomas Eolph, in the pleadings 
named, and the defendant George Lee, in the hooks of the Governor 
and Company of the Bank of England. And it is ordered that the 
defendant George Lee do transfer the said 1,453Z. 15s. Gd-., 3/. per 
cent. Eeduced annuities, unto the plaintiff, with the interest and 
dividends which have accrued due thereon. And it is ordered that 
the plaintiff do pay unto the defendants George Lee and John Seton 
their costs of this suit, to be taxed by Mr. Campbell, one of the 
masters of this Court, as between solicitor and client ; and as 
between the plaintiff and defendant John Parker, no costs on either 
side ; and any of the parties are to be at liberty to apply to this 
Court, as they shall be advised. 


NOTES. 

1. Generally. 

2. Eeduction into possession, p. 168. 

3. Chose in action of a married woman — How far assignable, p. 172. 

1. Generally. 

The rule of law stated in the principal cases is now of steadily 
diminishing importance. Where the marriage took place after 
January 1st, 1883, choses in action, whether belonging to the wife 
at the date of her marriage or acquired by her thereafter, are separate 
estate under the Married Women’s Property Act, 1882. Where the 
date of marriage was prior to that Act choses in action accruing to 
her in possession or reversion after the commencement of that Act 
are also separate estate thereunder (a). By the construction put 
upon the Act in Reid v. B. (b) choses in action the title to which 
accrued in reversion prior to January 1st, 1883, are not separate 
estate within the Act, though the title in possession accrues there- 
after. To such choses in action the rule laid down in the principal 
case is still applicable. 

The Old Law as to the wife’s choses in action before 1883. — Marriage 
operated as a qualified gift to the husband of choses in action present 
and reversionary which did not belong to the wife for her separate 
use — the husband acquired them on the condition that he reduced 
them into possession during the continuance of the marriage (c); 

(a) Married Women’s Property Act, (h) 31 0. D. 402. 

1882, ss. 2, 5, 25. (c) Pnrdew v. Jackson, 1 Buss. 1. 


168 


ASSIGNMENT. 



Hornsby v. Lee. 

if not so reduced belonged to the wife if she survived her 

husband (a). 

Marriage by operation of law divested the propert}' in chattels 
personal out of the wife. In the case of a chose in action, marriage 
did not divest the property out of the wife, and all that the husband 
acquired by the marriage was a right to reduce the chose in action 
into possession (6). But at any time before the husband had actually 
reduced the equitable interest into possession, the wife might, if the 
chose in action were a present interest, assert her equity to a 
settlement (c). 

If the husband survived his mfe{cl) on taking out .administra- 
tion (e) he was entitled to her choses in action, not reduced into 
possession, and this right where she dies intestate is unaffected by 
the Married Women’s Property Act, 1882 (/). 

2. Eeduetion into Possession. 

What does not amount to. — In order to reduce a wife’s clioses 
in action into possession, acts must be done which will have the 
effect of changing the property therein, and divesting the wife’s 
right. For nothing amounts to a reduction into possession 
which does not give the husband, for some moment of time, 
absolute dominion over the property without any concurrence of the 
wife (g). 

In the following cases it was held that there had not been reduction 
into possession : the mere intention of an executor to pay the 
proceeds of a chose in action to which the wife was entitled to the 
husband, or an appropriation of a particular fund for that purpose (/^), 
or the husband’s receipt of the interest thereof (i), or a receipt of 

(a) Co. Lift. 351a; Sea wen v. Blunt, husband,’’ p, 171 ; and Williams on 
7 Y. 294; Langbam v, Nenny, 3 Y. Executors, 10th ed., p. 320. 

467 ; Be Butler’s Trusts, (1888) 38 (/) Be Lambert’s Estate, 39 0. D. 

0. D. 286 ; Palmer t;. Eich, (1897) 1 626 ; cf. Smart Tranter, 43 0. D. 

Oh. 134. 587 ; Surman v. Wharton, (1891) 1 

(b) See judgment of Bowen, L. J., U. B. 491. 

Be Butler’s T., 38 0. D. p. 294 ; and {g) Nicholson v. Drury, &c., 7 C. D, 
see Be Barton’s Will, 10 Ha. 12. p. 55. See Aitchison v, Dixon, 10 Eq. 

(c) As to which, see Elibank v. p. 589; Williams’ Executors (1905), 

Montolieu, post. p. 645 et seq, 

(d) See as to proof of survivorship Qi) Blount v. Bestland, 5 Y. 515. 

Scrutton i?. Pattdlo, 19 Eq. 369. (0 Howman i;. Corie, 2 Yern. 190; 

(e) See (u.) ''Administration by Blount v. Bestland, 5 Y. 515. 
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part of tlie fund by the husband, except pro tanto (a), A transfer of 
stock by trustees or executors into the name of the married woman (h). 
A transfer of money in Court to the joint account of the husband 
and wife (c). A transfer of shares into the joint names of husband 
and wife(c?'). A transfer of money into names of husband and 
wife (c). Where trustees of a fund belonging to the wife simply 
retained it in their own hands (/), or invested or paid it into the 
names of trustees for her (g). The payment by executors of a legacy 
bequeathed to a wife, by means of a cheque drawn to the order of 
the husband and wife, indorsed by them, and handed by the wife 
to the manager of a bank, directing him, with the assent of the 
husband, to place it to an account in her sole name, which was 
done, and treated by the wife as her separate property (/i). AVhere 
the wife was entitled to a legacy expectant on death of B., and she 
joined with her husband in assigning it to X., and the husband died 
before the tenant for life, it was held that the wife was entitled free 
from the claims of X. (i). 

A mere agreement moreover to sell a fund (/c), or a set-off of a 
debt of the husband’s due to a testator against a legacy he has left 
to the wife, will not bar the wife’s right to the legacy in case she 
survives her husband (Z), It has been laid down, however, that 
where a debt to the estate of the testator may be set off by the 
executors against a legacy bequeathed by the testator to the debtor, 
such debt may also be set off* against a legacy bequeathed b}^ the 
testator to the wife of the debtor, subject to her equity (if any) to a 
settlement (m). 


What does amount to. — The receipt, however, by the husband of 
his wife’s chose in action, as, for instance, of a sum due to her on a 


(а) Nash V. N., 2 Madd. 133, 139 ; 
Scrutton v. Pattillo, 19 Eq. 369, 373 ; 
Parker v. Lechmere, 12 0. D. 256. 

(б) Wildraan W., 9 V. 174, 7 E. E. 
153; see Eyland v. Smith, p. 170, infra. 

(c) Prole V. Soady, L. E. 3 Ch. 220. 
Cf. Donnelly v. Eoss, infra. 

(cQ Nicholson v. Dniry, 7 0. D. 48. 
(e) Scrutton r. Pattillo, 19Eq. 369. 
(/) Twisden v. Wise, 1 Vern. 161, 

(g) Aitchison v. Dixon, 10 Eq. 589. 

(h) Parker Lechmere, 12 0. D. 


256. 

(i) Purdew r. Jackson, 1 Euss. 1. 

(Jc) Harwood v. Fisher, 1 Y, & 0. 
Ex. 110. See n. (a), p. 174. 

(?) Harrison v. Andrews, 13 Si. 595 ; 
Carr v, Taylor, 10 Y. 574 ; Ux p. Blag- 
den, 2 Eose, 249 ; Ex p. O’Eerrall, 1 
Gr. & J. 347 ; Me Batchelor, 16 Eq. 481 ; 
M'Mahon v. Burchell, 3 Ha. 99. 

(m) McMahon v.Burchell, 5 Ha. 325 ; 
and see Hall v. Hill, 1 Dr. & War. 109. 
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mortgage in fee, will be areduction thereof into possession (a), unless 
such receipt by the husband be in the character of trustee, when it 
will not have that effect (b). 

The receipt by an agent appointed by the husband and wife either 
of a legacy due to the wife (c), or of money forming part of the estate 
of an intestate, of which the wife is administratrix, will amount to a 
reduction into possession by the husband in the former case of the 
legacy, in the latter of the wife’s distributive share of the money (d), 
unless the agent receives the money as the separate property of the 
wife (6), and receipt b}^ the wufe of a chose in action with the assent 
of the husband will amount to a reduction into possession by the 
husband (/). 

A transfer of the wife’s stock into her husband’s sole name 
would be a reduction into possession (r/), and where the husband 
was a lunatic, the payment by order of the Court of stock belong- 
ing to the wife to the credit of the lunacy, was held as much a 
reduction into possession as a payment to the lunatic or his 
committee (li). It w^as however held in Ireland that fines due to 
the wife before marriage, wdiich had been lodged in Court, remained 
choses in action, and were not reduced into possession by such 
lodgment (i). 

And as a husband may, by transferring his wife’s stock into his 
own name, reduce it into possession, so he may do so by transferring 
it into the names of trustees upon trusts inconsistent with his wife’s 
title by survivorship (k). 

Where, however, a husband directs or consents to an investment 
of stock belonging to his wife in a manner consistent tvifh her 
equities, he will not be considered by such an act as destroying her 
equities, through a reduction into possession. Thus in Rylancl v. 
Smith (1), the wife being under a will entitled to stock and to cash, part 
of a residue, the executors, at the request of the husband, transferred 
the stock into the names of trustees for the wife’s separate use, and 


(a) Eees v. Keith, 11 Si. 388, 390. 

(b) Baker v. Hall, 12 V. 497, 8 E. E. 
366; Wall v, Tomlinson, 16 Y. 413, 10 
E. E. 212. 

(c) Huntley v, Griffith, F. Moore, 
4o2, Gouldsb. 2nd ed., p. lo9, pi. 91. 

(d) Re Barber, 11 0. D. 442. 

(e) Parker v. Lechmere, 12 0. D, 
256. 


(/) Eogers v. Bolton, 8 L. E. Ir. 69. 
(g) 1 Bright’s Hush. & W. 54. 

(7i) Re Jenkins, 5 Euss. 183, 187. 

{i) Donnelly v. Foss, 7 L. E. Ir. 
439. 

(k) Hansen v. Miller, 14 Si. 22 
Burnham v. Bennett, 2 Ooll Oh E 254 
{1) 1 My. & 0. 53. 
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paid tlie casli to the husband. The husband employed part of the 
cash in increasing the amount of the stock. He afterwards became 
bankrupt, and died. It was held b}^ Pej^ys, M. R., that the stock 
transferred by the executors was not reduced into possession by the 
husband, and, therefore, belonged to the wife b,y surviyorship, but 
that the assignees under the bankruptcy were entitled to the increase 
made by the husband. 

Where there is a decree in a joint suit by husband and wife for 
money claimed in her right, if the husband die before any other 
proceedings, the benefit of the decree will survive to the wife(<3^); 
nor will her right by survivorship be prejudiced if nothing has been 
done in the suit to change tlie property (6). If, however, the property 
were changed, as, for instance, by the approval by the Court of a 
settlement to be made on the wife (c), or by an order for payment 
to the husband, the wife's right to take by survivorship will be 
gone (cT). 

Arrears of income of a married woman’s life interest, in the hands 
of a receiver, which had been ordered to be received and applied by 
him in a suit in payment of her husband’s incumbrances, and which 
had not been paid as directed, were held, by the effect of the order, 
to be reduced into possession so as to defeat the wife’s right by 
survivorship (c). 

A sale by a husband for a sum of money of his wife’s share in 
certain chattels, which chattels were taken possession of by the 
purchaser, was held to amount to a reduction into possession by the 
husband if reduction was necessary in such a case(/). 

Administration by Husband . — If a husband fail to reduce his 
wife’s choses in action into possession during her lifetime, he will, 
upon her death before him, be entitled to them on taking out letters 
of administration to her. If the husband die without having taken 
out administration, his personal representative, upon taking out 
letters of administration to the wife, will become entitled to such 


(a) Nanney v. Martin, 1 Eq. Ca. Ab. 
68 . 

(jb) Adams v. Lavender, M‘01e. & 
Yo. 41 ; Bond v. Simmons, 3 Atk. 20 ; 
Anon., 3 Atk. 726 ; Macaulay v. 
Philips, 4 Y. 15. 

(c) Macaulay v. Philips, 4 Y. 19. 

(d) Ileygate v. Annesley, 3 Bro. Oh. 


362 ; Bourton v. Williams, L. E. 5 Oh. 
655 ; but see Fleet v. Perrins, L. E. 4 
Q. B. 500. 

(e) Tidd v. Lister, 3 Be G. M. & G. 
857. 

(/) Widgery v. Tepper, 7 0. D. 
423. 
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clioses in action (a). If probate be granted of tlie wife’s will, tbe 
executors will be merely trustees of the beneficial interest in her 
choses in action for her husband surviving her, and he, or if he is 
dead his legal personal representatives, may sue the executors in 
respect of them (5). Where the choses in action formed part of 
settled separate estate and the wife died without having assigned 
them by act inter vivos or disposing of them by her will, the husband 
became entitled thereto on taking out administration (c), and separate 
estate under the Married Women’s Property Act, 1882, devolves in 
this manner also. 


3. Chose in Action of a Married Woman— How far Assignable. 


A husband can give no better right to another than he has 
himself; therefore all assignments made by the husband of the 
wife’s choses in action, present or reversionary, vested or contingent, 
which are not, or cannot be, then reduced into possession, whether 
the assignment be in bankruptcy, or under the Insolvent Act, or to 
trustees for payment of debts, or to a purchaser for valuable con- 
sideration, even although the wife joins therein, pass only the 
interest which the husband himself has, and are therefore subject to 
the wife’s legal right by survivorship. 

The result of the principal cases (cl) may be stated shortly thus. 
The assignment, although by the husband and wife, puts the assignee 
in the same situation as the husband. If the chose in action is not 
reversionary, the claim of the assignee is liable to be defeated either 
by the wife’s equity to a settlement (c), or by her right of survivor- 
ship, until the chose is reduced into actual possession. If the chose 
is reversionary, and the wife survives her husband, she necessarily 
takes by survivorship, and the assignee takes nothing, but if the 
husband in such case survives the wdfe, the husband will become 
entitled on taking out administration (/), and through him his 
assignee. 


(a) Partington v. A.-G., L. E. 4 H. L. 
p. 109 ; In the goods of Harding, L. E. 
2P. &D, 394; ofEobGrts,(lS98) P.149. 

(Z?) Smart v. Tranter, 43 0. D. o87 ; 
cf. Elliot V. North, (1901) 1 Ch. 424. 

(c) Proudley Fielder, 2 My. & K. 
57 ; Be Lambert, 39 G. D. 626 ; 
■Williams’ Executors, 10th ed., p. 320, 
((f) See Hornsby r. Lee, supra; 
Purdew v. Jackson, 1 Euss. 1 ; Honner 


V. Morton, 3 Euss. 65, 27 E. E. 15; 
Watson V. Dennis, 3 Euss. 90 ; Box v. 
B., 1 Dru. 42 ; Box v. Jackson, 1 Dru. 
48 ; Prole v. Soady, L. E. 3 Ch. 220 ; 
Wilkinson v. Gibson, 4 Eq. 162; 
AYidgery Tej)per, 7 G. D. 423; Be 
Butler’s T., 3 L. E. Ir. 89. 

(e) SeeElibank v. Montolieu, post. 
(/) See (n.) ‘‘Administration by 
husband,” p. 171. 
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In Le Vasseur v. Scratton (a), a female infant being entitled to the 
reversion of a cliose in action, expectant on tlie decease of the sur- 
vivor of A. and B., she and her husband covenanted, in contemplation 
of their marriage, to assign it to trustees, in trust, as to one moiety 
for the husband absolutely, and as to the other moiety, for the wife 
and the issue of the marriage. The husband died first, and after- 
wards A. and B. died. It was held by Sliadwell, V.-C., that the 
chose in action survived to the wife, and that she was entitled to 
have it transferred to her. In Seaton v. S. (b), S. being eighteen 
years old, married in 1862. She w^as a ward of Court, but married 
without sanction. An inquiry into her fortune was ordered and 
a settlement executed, whereby she settled a reversionary interest in 
personalty to which she was entitled under the will of a testator who 
died before Malins’ Act, 20 & 21 Viet. c. 57, came into operation, 
and this settlement was approved by the Court. She recognised 
the settlement by various acts, and applied to the P. D. and A. 
Division to vary it after a dissolution of her marriage had been 
decreed on her petition. Held, that no act by her short of an 
actual assignment to the trustees when discoverte, nor the sanction 
of the Court, nor the effect of the Infants’ Settlement Act, could bind 
her, and that she was entitled to a transfer of the property. In 
Davies v. D. (c), a female infant settled two reversionary choses in 
action, she survived her husband, and then one of them fell into 
possession, which she directed to be paid to the trustees of the 
settlement. She was held to have confirmed the whole settlement 
so as to bind the second fund when it should fall in(d). In this 
case all disability was at an end at the date of the assignment, and 
the decision rests upon different considerations to those applied 
where an assignment or covenant, voidable as having been made by 
an infant fe77ie sole, has been held validly confirmed after majority 
by her acts when married (e). 

It is now clearly established that, whether the husband after an 
assignment of his wife’s choses in action dies in the lifetime of the 
person having a prior interest, whereby the chose in action cannot. 


{a) 14 Si. 116. 

(&) (1888) 13 A. C. 61. 

(c) 9 Eq. 468. 

(d) See also Milner v. Hare wood, 18 
V. 259, 277. ' 

(e) Barrow v, B., 4 K. & J. 


409; Wilder v. Pigott, 22 0. D, 263 ; 
Be Hodson, (1894) 2 CL 421; see 
Greenhill v. N. British, &c., Co., (1893) 
3 Oh. 474, and this case discussed in 
Harle V. Jarman, (1895) 2 Ch. 419. 
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as against the wife, be reduced into possession, or whether he sur- 
vives and dies before it is reduced into possession, the same result 
follows,- — the chose in action wall survive to the wdfe {a). And a 
release by a husband of a reversionary chose in action of his wife is as 
inoperative to bind his wife by survivorship as his assignment would 
be (6), although the release b}^ the husband of a chose in action pay- 
able in prcBsenti is effectual to bar the wife’s equity to a settlement (c). 

AVhere an annuity or life interest in a fund is given to a married 
woman, and is not her separate property, the husband is not, with her 
concurrence, capable of effectually disposing of her life estate, except 
during his own life ; for, if she outlive her husband, such part of it as 
would be enjoyed by her after the coverture determined would be 
reversionary only, and consequently the husband cannot make a title 
to such portion of the annuity or dividends of the fund as may accrue 
after his own death, and during the life of his wife surviving liim {d). 

Where personalty, a reversionary interest in which is given to a 
married woman, is brought into existence for the purpose of securing 
a loan to her husband, the assignment by the husband and wife with 
the object of effecting such security will, pro tanto, defeat the wife’s 
right by survivorship. Thus, in Whiter v. Easum (e), a married 
wmman entitled to income for her separate use agreed to assist her 
husband in obtaining a loan from an insurance company. A policy 
was accordingly effected with the company, by which a sum was 
assured to the survivor of the husband and wife upon the death of 
the one first dying. By a mortgage deed of the same date, reciting 
an agreement for a loan by the office at the request of the husband 
and wife, the wife assigned her separate income, and the husband 
the policy by way of mortgage for securing the sum advanced by 
the company. By the same deed the husband and wife, the wife 
joining for the purpose of binding her separate estate, covenanted 
that the husband would pay the premiums on the policy ; and there 
was a declaration byAhe husband alone that if he did not pay them 


(a) Ellison v. El win, 13 Si. 309; 
Ashby Vs A., 1 Coll. Oh. B. 553 ; see 
also Hastings v. Orde, 11 Si. 205; 
Wilkinson i;. Chaxlesworth, 10 B. 324, 
328 ; Eowland v. MBonnel, 13 Ir. Ch. 
B. 365, 381 ; Borton v. B., 16 Si. 552. 

(h) Bogers ik Acaster, 14 B. 445. 

(c) See Lewin, Trusts (1904), p. 929, 
n. (g), citing M‘Creery v. Searight, 


5 L. B. Ir. 206, 641 ; Harrison v. 
Andrews, 13 Si. 595. 

(d) Stiffs V. Everitt, 1 My. & 0. 31 ; 

Harley H., 10 Ha. 325 ; Re 

Godfrey’s T., 1 Ir. B. Eq. 531 ; Purdew 
V. Jackson, 1 Buss. 1 ; but see Hore v, 
Becber, 12 Si. 465. 

(e) 2 De G. J, & S, 272. 
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the mortgagees might pay them out of income, and a declaration by 
all parties that if the policy moneys became payable before the 
mortgage was paid, the company might pay it out of those moneys. 
After the death of the husband the wdfe claimed the moneys payable 
under the policy as being a chose in action not settled to her separate 
use, and therefore incapable of being effectually assigned during the 
husband’s life. It w^as held that, although the policy if taken 
alone created an interest in the wife not capable of being assigned 
so as to bar her right b}^ survivorship, yet as it had been created for 
the purpose of a mortgage, and as a part of the same transaction, 
and in pursuance of a contract that it should be a security to the 
company, the wife’s interest was included in the security (a). 

Where, however, a single woman insures her life, and afterwards 
marries, inasmuch as her contract with the insurance society is for 
a reversionary payment to herself, if the society with which she has 
insured assigns over its business to another societ}^ it seems that the 
married woman cannot effectually adopt the liability of the latter 
society in lieu of that of the former (b). 

It was finally determined in the case of Whittle v. Henning (c), 
after some conflicting decisions, that although a woman having a 
reversionary interest in personalty obtain an assignment of the interest 
of every other person therein, she would not thereby convert her rever- 
sionary interest into an interest in possession, or enable her husband 
to do indirectly what he could not do directly— assign her original 
interest, so as to bar her right by survivorship, and that if the rever- 
sionary fund is in Court, it would not be paid out, although the consent 
of all other persons interested in it be obtained. 

But although a Court of equity will not give effect to an assign- 
ment by the husband of his wife’s reversionary chose in action, so as 
to defeat her legal right by survivorship, it will be good against 
him if he survive his wife (see the principal case). And when it 
becomes an interest in iiossession it will be subject to the wife’s 
equity to a settlement {d). 

Where reversionary personal estate to which two married women 


(a) See also Stamford, &c., Banking 
Oo. Ball, 31 L. J. Oh. 143. 

{h) Conquest’s Case, 1 0, 1). 334, 342. 
(c) 2 Ph. 731, and see Eichards v. 
Chambers, 10 V. 580 ; Story Tonge, 
7 B. 91 ; Hanchett v. Briscoe, 22 B. 
496; Brandon v. Woodthorpe, 10 B 


463 ; Cresswell v. Dewell, 4 Grif . 460 ; 
Re Butler’s T., 3 L. E. Ir. 89. But 
see as to women married after 1882 
Re Davenport, (1895) 1 Ch. 361. 

{d) See Greedy v. Lavender, 13 B. 
62 ; Clarke v. Woodward, 25 B. 455 ; and 
, note to Elibank v, Montolieu, post. 
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were absolutely entitled under a settlement prior to Malins' Act was 
invested by the trustees in breacli of trust in the purchase of land, 
it was held by the C. A. that the interests of the married women 
could be disposed of by them by a duly acknowledged deed under 
3 & 4 Will. 4, c. 74 {a). The point is, whether at the date of the 
deed executed by the married woman, the interest in question is an 
interest in land (6). 

A married woman who has obtained a decree for a judicial 
separation from her husband is entitled absolutely, under 20 & 21 
Viet. c. 85, s. 25, and 21 & 22 Viet. c. 108, s. 8, to her cJioses in 
action not reduced into possession, although she may have previously 
joined her husband in a mortgage thereof (c) ; and if the husband 
appears to oppose the application of his wife, he will be refused 
costs (d). 

The same result follows when there has been a decree for the 
dissolution of marriage, for after the dissolution there is no right 
in the husband, whose right to reduce into possession only exists * 
during the coverture {e). The order is the decree which the 

Court eventually makes absolute, and the order absolute relates back 
to the decree and renders any act done in the interval 

inoperative. Anything so done, therefore, by the husband or bis 
assignee will not have the effect of reducing the wife’s choses in action 
into possession (/) ; and although the wife, after a decree for the dis- 
solution of the marriage, does not obtain possession of her choses in 
action,” her executors will be entitled thereto, and not the husband (g)» 
So a married woman who has obtained a protection order under 
20 & 21 Viet, c, 85, s. 21 ; 21 & 22 Viet c. 108, s. 8 ; 41 Viet. c. 19, 
s. 4, in consequence of her husband’s desertion, will become absolutely 
entitled to her choses in action not reduced into possession Qi). 

If the chose in action either is originally, or becomes, an interest 
■ pi'esently actionable, it may be reduced into possession by actual 


(a) Re Diirrant, 18 0, D. 106. 

\l) Miller t;. Collins, (1896) 1 Ch. 
573, overruling Re Newton’s Trusts, 
23 C. D. ISl. 

(c) Re Insole, 1 Eq. 470; cf. Re 
Hughes, (1898) 1 Ch. 529. 

[(1) Johnson r. Lander, 7 Eq. 228. 

(e) Prole v. Soady, L. E. 3 Ch, 220; 
Heath v. Lewis, 4 Gif. 665; Swift r. 
'Wenman, 10 Eq. 15 ; Seaton v. S., 13 


A. 0. 61, supra, p. 173; Fitzgerald v. 
Chapman, 1 0. D. 563. 

(/) Prole V. Soady, L. E. 3 Ch. 220 ; 
explained in Norman v, Yillars, 2 Ex. 
D. 359. 

(g) Wilkinson v. Gibson, 4 Eq, 162. 
(Ji) Re Coward, d:c., 20 Eq, 179; 
Nicholson v. Drury, &c., Co., 7 0. D. 
48; Re Emery’s T., 32 W. E. 357. 
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payment to the husband or his assignees : and the wife’s right by 
survivorship and her equity to a settlement mayy unless she has 
taken steps to insist upon it {a)y be thereby defeated (6). 

Joint Tenancy. — The effect of marriage on property in w^hich 
a woman has an interest as joint tenant depends upon whether the 
marriage divests the property in the wife and vests it in the husband. 
If it does, then the joint tenancy is severed. But where some novus 
actus interveniens on the part of the liusband is required, e.g., an 
assignment of the wife’s chattels real, or the reduction into possession 
of her choses in action, in neither of these cases does marriage act 
as a severance. If, therefore, in such cases the wife dies before 
the husband has assigned the chattel real or reduced the chose 
in action into possession, the other joint tenants will take by 
survivorship (c). 

Domicil. — Where a married woman, domiciled abroad, is entitled 
to reversionary interests in personalt}^, her rights or powers over 
such interests, and the rights of her husband, will be regulated by 
the law of their domicil {d). 

20 & 21 Viet. c. 57 (Malms’ Act). — This Act enables a married 
woman, in certain cases, to dispose of reversionary interests in 
personal estate not settled to her separate use by deed acknowledged 
in which her husband concurred. 


S. 1. After the 31st day of December, 1857, it shall be lawful 
for every married woman by deed to dispose of every future or 
reversionary interest, whether vested or contingent, of such married 
woman, or her husband in her right, in any personal estate what- 
soever to which she shall be entitled under any instrument made 
after the said 31st day of December, 1857 (except such a settlement 
as after mentioned), and also to release or extinguish any power 
which may be vested in or limited or reserved to her in regard to any 
such personal estate, as fully and effectuallj^ as she could do if she 


(а) Greedy v. Lavender, 13 B. 62. 

(б) Cunningham v. Antrobus, 16 Si. 
436 ; Allday v. Metcher, 1 De G. & J. 
82. 

(c) See judgment of Bowen, L. J., 
in Re Butler’s T., 38 C. D. 286; 

W. & T.' — VOL. L 


Baillie v, Treherne, 17 0. D. 388, 
disapproved; Re Barton’s Will, 10 Ha. 
12 ; Palmer v. Eich, (1897) 1 Ch. 134. 

{d) Guepratte v. Young, 4 Be G. & 
S. 217 ; Duncan v. Gannan, 18 B. 128 ; 
7 De G. M. & G. 78. 
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were a feme sole, and also to release and extinguisli her right or 
equity to a settlement out of any personal estate to which she, or 
her husband in her right, may be entitled in possession under any 
such instrument as aforesaid, save and except that no such disposi- 
tion, release, or extinguishment shall be valid unless the husband 
concur in the deed by which the same shall be effected, nor unless 
the deed be acknowledged by her as hereinafter directed : Provided 
alwaySj that nothing herein contained shall extend to any rever- 
sionary interest to which she shall become entitled bj^ virtue of any 
deed, will, or instrument by which she shall be restrained from 
alienating or aflecting the same.’^ 

“ In any personal estate.” — Future or reversionary interest in any 
personal estate.” These words do not include mere possibilities or 
expectancies {a). They include a policy of life insurance effected by 
a -woman before her marriage (&). 

Any instrument made after,” &c. — Where a married woman takes 
a reversionary interest under an appointment executed after the 
31st day of December, 1867, and made in pursuance of a power 
contained in an instrument dated before that day, she will not, under 
this Act, be able to dispose of such reversionaiy interest as if she 
had become entitled to it under an instrument made after the 31st 
day of December, 1867 (c). 

Effect of assignment hereunder. — An assignment, when duly made 
under this statute, passes and transfers personal property to which 
a married woman is entitled in reversion, discharged from the right 
of her husband, or anyone claiming under him, although he concurs 
in the assignment, as effectually as if she were a feme sole. In Re 
Batchelor (d), a married woman, whose husband was indebted to a 
testator, having become entitled under his will to a legacy in rever- 
sion, not limited to her separate use, joined with her husband in 
assigning it for value by deed duly executed and acknowledged by 
her under this Act. On the reversion falling in, the executors 


(«) Allcard v. Walker, (1896) 2 Oh. 
3G9. 

(h) Witherby v. Eackham, 39 W. E. 
363 ; and see Miller v. Collins, (1896) 
1 Oh. 573, overruling Be Newton, 23 
C. D. 181. 


(c) Be Butler’s T., Ir. E. 3 Eq. 138 ; 
cf. Be Elcom, (1894) 1 Oh. 303 ; but 
see Be Bennett, 73 L. T. 17. 

(d) 16 Eq. 481. Of. Be Jakeman, 23 
C. D. 344 ; Be Brianfc, 39 0. D. 478. 
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claimed to be entitled to retain the amount of the debt out of the 
legacy. Selborne, C., held that there was no right of retainer, and 
that the assignee for value was entitled to be paid in full. 


S. 2. Every deed to he executed in'' England or Wcdes {a) by a 
married woman for any of the purposes of this Act shall be acknow- 
ledged by her, in the inanner prescribed by 3 & 4 Will. 4, c. 74 (&); 
and every deed to he executed in Ireland by a married woman for any 
of the purposes of this A.Qt sluill be acknowledged by her in the 
manner prescribed by 4 & 5 Will. 4, c. 92 (c); and all and singular 
the clauses and provisions in the said Acts concerning the disposition 
of lands by married women, including the provisions for dispensing 
with the concurrence of the husbands of married women, in the 
cases in the said Acts mentioned, shall extend and be applicable 
to such interests in personal estate and to such powers as may be 
disposed of, released, or extinguished by virtue of this Act, as fully 
and eiffectually as if such interests or powders were interests in or 
powers over land. 

Shall he acknowledged.'’ — See as to the effect of an acknowledg- 
ment and separate examination under the Fines and Kecoveries 
Act cases cited below (d). In Roberts v. Coox>er (e), a wife acknow- 
ledged a deed hereunder although the reversionary interests were 
derived under wills made before the 31st December, 1857. But the 
Court took this, and other conduct, into consideration in deciding as 
to her equity to a settlement. 


S. 3. Provided always, that the powders of disposition given to 
a married woman by this Act shall not interfere wdth any power 
■which independently of this Act may be vested in or limited or 
reserved to her, so as to prevent her from exercising such power in 
any case, except so far as by any disposition made by her under 
this Act she may be prevented from so doing, in consequence of 
such power having been suspended or extinguished by such dis- 
position,” 


(a) The Act does not extend to Scot- 
land (s. 5). 

(h) The Fines and Eecoveries ilct. 

(c) The Irish Fines and Eecoveries 
Act. 


(d) Tennent Welch, 37 C. D. 622. 
And cf. Be Eogers, L. B. 1 C. P. 47 ; 
Ex 2 ^, Cockerell, 4 C. P, D. 39 ; Pruitt 
V, Willens, 23 L. B. Ir. 436. 

(e) (1891) 2 Ch. 335. 
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S. 4. ^‘Provided always, that the powers of disposition hereby given 
to a married woman shall not enable her to dispose of any interest 
in personal estate settled upon her by any settlement or agreement 
for a settlement made on the occasion of her marriage.” 

A wife’s resulting interest in her reversion remaining undisposed 
of by an agreement made in contemi^lation of her marriage, for the 
settlement of her propert}^ falls within the proviso of this section, 
and her contingent reversionary interest under the agreement was 
held not to be a resulting trust, but to be an interest which accrued 
under the settlement (a). 

S. 5. This Act shall not extend to Scotland.” 

(«) Clarke c. Green, 2 Hem. & M. 474. 
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1759. 1 Eden, 331 (a). 

1759. Beg. Lib. Min. Trin. 

Boundaries. 

All cases where the Oonrfc has entertained bills for establishing* 
boundaries have been where the soil itself was in question, or there 
might have been a multiplicity of suits. 

The Court has no power as of course to issue commissions to fix the 
boundaries of legal estates. Some equity must be superinduced by 
the acts of the parties, as some particular circumstances of fraud ; or 
confusion, where one party has ploughed too near the other, or the 
like. 

Bill to ascertain the boundaries of two manors dismissed, there being 
no dispute as to the soil. 

The defendants, John Conyers, Esq., as tenant for life, his wife, 
Lady Henrietta, as entitled after his death to her jointure, and his 
son, an infant, as tenant in tail, were entitled to the manor or 
Epping, and also to the freehold of certain lands next adjoining to it, 
lying in the manor of Waltham ; the boundary lines of the two 
manors passing through Mr. Conyers’ park. He had cut down 
certain trees which, it was alleged by the bill, were standing on the 
line, and were boundary marks. 

The present bill was filed by Sir William Wake, as prochein amy 
to his three infant sons, who were tenants in tail successively of the 
manor of Waltham, praying that the boimdaiy of the manor or 
Waltham, so far as the same abuts on the manor of Epping, might 
be fixed and set out, and that a commission might issue for that 
purpose; and that the defendant John Conyers might set up new 
boundary marks in the room of those which he had cut down and 
destroyed. 

Mr. Conyers by his answer admitted the cutting down of certain 
(a) 2 Gox, 360, Hill’s MSS. 



182 BOUNDARIES AND PARTITION. 

Wake v. Conyers. 

trees, but denied that tlie}" were boundary marks ; though he sub- 
mitted to have the boundaries ascertained and settled, and that 
marks might be set up to perpetuate such boundaries. 

On the opening, the Lord Keeper (Henley) objected to the nature 
of the suit, as being merely to settle the boundaries of the manor. 
He said he did not think the Court had jurisdiction, and desired it to 
stand over, for counsel to consider whether there was sufficient equity 
for the Court to entertain the bill. 

It came on again this day (a). 

The Attorney -General (Sir Charles Pratt), Wilhraham, and 
Browning, for the plaintiffs, cited the authorities and cases men- 
tioned below (i). 

Perrot and Hoskins, for the defendants. — This bill, under pretence 
of establishing boundaries, is, in fact, to settle manorial rights. It 
is said, that every question for the settling of boundaries is a proper 
subject for the jurisdiction of this Court. That is, however, not the 
case. Those cases which have been cited, in which a man, having 
joint occupation, has confounded the boundaries, have turned upon 
the fraud which has been relieved against. A similar principle has 
given the Court jurisdiction in the cases of rent-charge. 

Lord Keeper Henlev (c).— This bill is merely for ascertaining 
the boundaries of these two manors, and is intended to bind the 
inheritance of the parties for ever. It struck me as new upon the 
opening. I have been, ever since I sat here, extremely jealous of 
the jurisdiction of this Court over legal inheritances. I was, there- 
fore, desirous that some precedent should be produced to shew me 
that this Court could entertain a bill of this nature, to settle the 
boundaries of an incorporeal inheritance ; but none such has been 
produced. There have, since I sat here, been, several [bills] to 
fix boundaries where a right to the freehold of the soil has been 

(a) June 16, 1759. of Dorset v. Serjeant Girdler, Pr. 

(h) Totliill, 84, 126, 127, 210; Bow- Ob. 531. 
man v. Yeat, 1 Oh. Ca. 146; Harding (c) Afterwards Lord Chancellor and 
V, Countess of Suffolk, 1 Oh. E. 63; Earl of Northington. 

Cocks r, Eoley, 1 Tern. 359 ; The Duke 
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incidental. Bat I have seen siicli frightful consequences arising from 
them, that I think these suits are vei^ far from deserving encourage- 
ment. Tliej" originally came into this Court under the equity of 
preventing multiplicity of suits ; yet in those cases I have observed 
that they have been sometimes attended with more expense than if 
all the suits which they apprehended, and which they were brought 
to prevent, had actually been tried at law. 

Hitherto these disputes have been only between persons of great 
fortune. But the consequences have been that the parties have been 
eager to come into this Court, witliout any attention being paid to 
see whether the prayer of the bill applies proi^erly to the jurisdiction. 
An issue is directed, and after going down to the Assizes, at a very 
great expense, and a verdict being found for one party, the other is 
dissatisfied, and a new trial is directed. I was extremely unwilling 
to grant the last new trial, in the case of The Earl of Darlington v. 
Bowes (a), but on inquiring of the bar whether there was any 
instance of a decree made upon one verdict only, none could be 
produced ; and if there were any, they were so few, that they could 
not be remembered. I therefore thought myself bound by the 
current of opinions to grant it. But I am determined, if any such 
case should ever come before me again, to consider it in a different 
light, and to have the matter more fully inquired into, and prevent, 
if possible, an expense which is a reproach to the law. 

All the cases where the Court has entertained bills for estahlishing 
boundaries have been where the soil itself teas in question, or ivhere 
there might have been a nmltiplieitg of suits. 

The Court has, in my opinion (and if parties are not satisfied, 
the}^ have resort elsewhere), no power to fix the boundaries of legal 
estates, unless some equity is superinduced by the act of the parties, as 
some particular circumstance of fraud, or confusion, where one party 
has ploughed too near the other, or the like ; nor has this Court a 
power to issue such commissions of course, as here prayed. 

In tins case, it is said there is no legal remedy, and therefore 
there must be an equitable one ; but this does not follow unless 
there is an equitable right. If there is a legal right, there must be 
a legal remed}^; and if there is no legal right, there can, in this 
case, be no equitable one. 

{a) 1 Eden, 2'70. 
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It is said, that, in some future time, there may be a casual right 
such as escheat, treasure trove, &c. ; but am I to countenance such 
a suit as this before there is any such right, merely because it may 
happen, though when it does happen, it may perhaps be such a 
right as the parties will not think it worth their while to contend 
for ? 

If I were to make this a precedent, it would be, in effect, to issue 
commissions to settle boundaries all over the kingdom ; for if of 
manors, why not of honours, of hundreds, and all other inferior 
denominations of districts ? I shall always, while I have the honour 
to sit here, be very attentive to prevent the subject from great waste 
of expense about matters by no means adequate to it. Should I 
entertain such a bill as this, I should put it in the power of every 
opulent lord of a manor to distress, if not ruin, not only a poor man, 
but even a man of moderate fortune, whose estate happens to border 
upon his ; for these suits are often attended with 2,000L or 3,000Z. 
expense — a dishonour to justice. 

In order to give this Court jurisdiction ^ there must cqypear some 
equitable circumstances in the case. I know of no boundary marks to 
a manor in another’s soil. The trees were Mr. Conyers’ own : he 
had a right to cut them down ; and if the plaintiffs are afraid of 
losing, in the course of time, the evidence of the boundaries of their 
manors, they may preserve it b}’’ perambulations as often as they 
please ; but I cannot fix the limits of a legal right (if any), unless 
the jurisdiction of this Court is superinduced by some equitable 
circumstances, which it is not in this case. 

Another consideration is, that the plaintiff's are infants, and so is 
one of the defendants; and shall I send the infant plaintiffs before- 
hand, when they know not the value of their estate, to bind the 
inheritance quia timent, under the protection of the father, who 
is not privy in estate to them ? I am well satisfied that this bill 
ought to be dismissed. 


NOTES. 

1. Generally. 

2. Cases in wbicli a commission has been issued, or an issue directed, p. 186. 

1. Generally. 

The jurisdiction of the Court to issue a commission to ascertain 
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boundaries is very ancient (a), but its origin is by no means free 


from doubt. 

The Lord Keeper, in the principal case, was of opinion, that suits 
to determine boundaries originally came into the Court of Chancery 
under the equity of preventing multiplicity of suits ; but Grant y 
M. E., in a case where it became necessary to inquire by what 
principles the Court is guided in granting a commission of this 
description, observes, that there are two writs in the register (&), 
concerning the adjustment of controverted boundaries, from one of 
which it is probable that the exercise of this jurisdiction by the 
Court of Chancery took its commencement. The first is the writ 
cle rationalibus divisis{€); the other, the writ cle perambulatione 
faciendd {d). Both Lord Northington and Lord Thurhw, without 
referring to this writ or commission as the origin of the jurisdiction 
of the Court, have yet expressed an opinion, that consent was the 
ground on which it had been at first exercised. The next step 
would probably be, to grant the commission on the application of 
one party who shewed an equitable ground for obtaining it, such as, 
that a tenant or copyholder had destro^^ed, or not preserved, the 
boundaries between his own property and that of his lessor or lord. 
And to its exercise on such an equitable ground, no objection has 


ever been made ” (e). 

Doubtful, however, as the origin of the jurisdiction may be, it is 
certain that it has been viewed with extreme jealousy by modern 
equit}^ judges, who have always been desirous that the rights of 
parties should, when practicable, be tried and determined in the 
ordinary legal mode. And although formerly a wider jurisdiction 
may have been exercised, the rule now acted upon is that laid down 
by the Lord Keeper in the principal case, “ that the Court has no 
jurisdiction to fix the boundaries of legal estates, unless soJiie equity 
is supeinnduced by the act of the parties ”(/). 

In the principal case the Lord Keeper refused to issue a commis- 
sion to ascertain the boundaries of two adjacent manors, inasmuch as 
the soil itself was not in question, and his decision was followed by 


(a) Mullineux v. M., Peckering v. 
Kimpton, Toth. (ed. 1649) 39 (it 
is p. 101 in ed. 1671) ; Spyer v, 
S., Nels. 14 ; Boteler v. Spelman, Rep. 
t. Pinch, 96 ; "Wintle v. Carpenter, Ibid. 
462 ; Grlynn v. Sea wen, Ibid. 239. 

(Z>) Since abolished : see 3 & 4 "W ill. 4, 
c. 27, s. 36. 


(c) Reg. Brev. lo7 b. 

{d) Reg. Brev. Tb. 

(e) Speer ■?;. Crawter, 2 Mer. 416; 
and see Story, Eq, Jur. (1892) p. 402. 

(/) See p. 183, supra, and Speers;. 
Orawter, 2 Mer. 418 ; O’Hara 
Strange, 11 Ir, Eq. R. 262; Heland 
V, Wilson, 1 Ir. Ch. R. 623. 
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Grant, M. E., in S 2 :)eer v. Graivter, suxara. So likewise the Court lias 
refused to entertain a bill filed by the rector of a parish for an account 
of tithes, and to have a commission to settle the boundaries of the 
parish and the glebe {a) ; and also a bill filed by a parish to avoid 
confusion in making their rates, and praying a commission to fix 
their boundaries for that purpose (b). 

Where, moreover, a party has allowed boundaries to fall into 
confusion, he cannot ask for a commission against another who was 
not shewn to have obtained possession impropeiiy. In Miller v. 
W armmgton {c) , a termor having, by himself or his under-tenants, 
suffered the boundaries between the demised premises and con- 
tiguous lands of his own to become confused, he was held not entitled 
after the expiration of the term to a commission to ascertain them 
in opposition to the assignee of the lessor, who then, and had since, 
continued in the possession of both, it not being shewn that such 
possession was improperl}" obtained. 

The jurisdiction vested in the High Court of Chancery has been 
transferred to the High Court of Justice by the 16th section of the 
Judicfiture Act, 1873, and all the judges of the High Court have 
now the same jurisdiction {d). The jurisdiction therefore still exists, 
and the practice will probably be moulded to meet the requirements 
of modern times, and the alterations in modern procedure (c). 

2. Cases in which a Commission has been issued, or an issue directed. 

If the confusion of boundaries has been occasioned, not by the 
negligence of both, but by the fraud of one of the parties, where, 
for instance, he has been gradually encroaching, by ploughing or 
digging too near to the other, with the intention of obliterating the 
boundaries, a Court of equity has interfered (/). 

Where such a relation exists between two parties, as that of tenant 
and landlord, which makes it the duty of the tenant to preserve the 
boundaries, if he permits them to be destroyed, so that the landlord’s 

(a) Atkins y. Hatton, 2 Anst. 386. 14 ; Spike v, Harding, 7 0. D. 871 ; 

(b) St. Luke’s y. St. Leonard’s, 2 Searle y. Cook, 43 0. D. 519 ; and 
Anst. 395, cited Waring y. Hothani, 2 Seton (1901), p. 1893. 

Dick. 550, nom. (/)Wintle y. Carpenter, Eep. t. 

(c) 1 J. & W. 484. Finch, 462 ; Bute y. Glamorganshire, 

(d) See the Annual Practice, Part I. &c., Co., 1 Ph. 681; Eous y. Barker, 

(e) Cf. Lascelles v. Butt, 2 C. D. 4 Bro. P. 0. 660, Toml. edit.; Atkins 
593; Aihitration Act, 1889, ss. 13 and y. Hatton, 2 Anst. 386, 
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laud cannot be distingiiislied from bis, and restored specifically, he 
will, even in the absence of fraud on his part, be compelled to 
substitute land of equal value, the land or its value being ascer- 
tained by commission. It has long been settled,” observes Lord 
Eldon^ “ and that law is not now to be unhinged, that a tenant 
contracts, among other obligations resulting from that relation, to 
keep distinct from his own property during his tenancy, and to 
leave clearly distinct at the end of it, his landlord’s property, not in 
any way confounded with his own. This is, therefore, a common 
equity, that a tenant, having put his landlord’s property and his 
own together, for his own convenience, in order to make the most 
of it during liis tenanc}^ is bound, at tlie end of the term, to render 
up specifically the landlord’s land, and if he cannot, that a commis- 
sion shall issue from a Court of equity to inquire what were the 
lands of the landlord, the Court taking care, to the intent that the 
tenant may discharge his obligation, to do what is right as’ to the 
possession in the meantime ; and if the tenant has so confounded 
the boundaries, sub-dividing the land by hedges and stones, and 
destroying the metes and bounds, so that the landlord’s land 
cannot be ascertained, the Court will inquire what was the value of 
the landlord’s estate, valued fairly, but to the utmost, as against 
that tenant, who has himself destroyed the possibility of the 
landlord’s having his own ” (a). 

The Court, moreover, has jurisdiction to ascertain the boundary 
during the term if the tenant has confused the lands demised wnth 
lands of his own, for it is clearly his duty, not merely to leave the 
boundary between his own land and his landlord’s distinct at the 
expiration of the term, but also to keep it distinct during the 
term (b). 

And it seems that the same result wmuld followq if the confusion 
of the boundaries was occasioned by a tenant for life (c); or where 
confusion of the boundaries of manors was occasioned by the acts or 
neglect of a tenant or lessee of one of the manors being the owner 
of the other (d!). 


(a) A.-U. r. Eiillerton, 2 Y. & B. 
264 ; and see Glynn )Scawen, Bep. 
t. Finch, 239; Win tie v. Carpenter, 
Ib. 462 ; Aston v. Exeter, 6 V. 293 ; 
Leeds v. Strafford, 4 Y. 180 ; Grier- 
son V. Eyre, 9 Y. 345 ; Willis V. 
Parkinson, 2 Afer. 507 ; Godfrey u. 


Littel, 1 Buss. & M. 59, 2 Buss. & M. 
630; Brown v, Wales, 15 Eq. 142. 

(5) Spike V. Harding, 7 C. D. 871. 
(r) A.-G. V, Stephens, 6 De G. M. 
&G. 133. 

[d) See Speer v. Crawter, 2 Mer. 415, 
418 ; Clayton v. Cookes, 2 Atk. 449. 
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So, wliere several lands allotted to tlie holders of certain offices 
were for a long series of years in the possession of a single individual, 
in consequence of his holding all the offices, a confusion of boundaries 
taking place in consequence thereof seems to have been considered 
to be a good ground for proceedings in equity, though it was not 
necessary to determine the i)oint (a). 

And it seems where a confusion of lands was occasioned b}^ a 
devisor, if they came into the hands of parties whose duty it was to 
ascertain the boundaries, a person entitled to part of such lands 
might come into equity to establish his claim, Tims in HicJiS v. 
Hastings (6), a testatrix by her will appointed the manor of Watton 
(over which she had an equitable power of appointment) to uses, 
under which the plaintiff became entitled as tenant in tail in 
possession, and devised her residuary real estate to trustees upon 
trust to sell. The trustees sold (amongst other things) a field, part 
of which was shewn by the abstract to be parcel of the manor, and 
procured the legal estate in the whole to be conveyed to the 
purchaser. It was held by Page Wood, V,-C., that, notwithstanding 
the fault of the confusion lay with the parfy through whom the 
plaintiff claimed, the plaintiff was not precluded from establishing in 
the Court a claim to a portion of the land and to a proportional part 
of the rents from the time wdien he became of age. And an inquiry 
was directed, in what part of the field the plaintiff’s portion was 
situated (c). 

So relief would be granted not only against a party guilty of 
neglect or fraud in causing a confusion of boundaries, but also 
against all those who claimed under him, either as volunteers or 
purchasers, with notice (d). 

The Court, in cases relating to confusion of boundaries, proceeds 
upon the same principle as it does where an agent or bailiff, or any 
other person in a fiduciary position, mixes the trust property with 
his own, that is, the cestui que trust will be held entitled to every 
portion of the blended property which the trustee cannot prove to be 
his own (e). 


(a) Kennedy v. Trott, 6 Moo. P. 0. C. 
467. 

(h) 3 Kay & J. 701. 

(c) And see Clarke v, Yonge, 5 B. 
523. 

(d) A.-G. V. Stephens, 6 De G. Ml & 
G. 134 ; Hicks r. Hastings, 3 Kay & J. 


701 ; Brown v. Wales, 15 Eq. 142. 

(e) Lupton v. White, 15 V, 432 ; 
Panton P., cited 15 V. 440; Ched- 
worth V, Edwards, 8 Y. 46 ; Cook v. 
Addison, 7 Eq, 466 ; Be Oatway, 
(1903) 2 Ch. 356 ; Lewin (1904), 
p. 329. 
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The plaintiff must shew (1) some grounds of equitable relief: see 
supra, p. 184 ; (2) that some portion of the lands, the boundaries of 
which are alleged to have been confused, is in the possession of the 
defendant (a) ; (3) a clear title to some land in the possession of the 
defendant (h); (4) that without the aid of the Court the boundaries 
cannot be found (c). 

In cases, however, where boundaries have become confused or lost 
by the acts of the parties, the action will generally take the form 
of a claim for a declaration of right and an injunction against 
trespass (d). 

Although hearsay evidence is admissible on the question of 
parochial or manorial boundaries, it is not so as to the boundaries 
between two private proprietors (e). Nor is a tithe*map admissible 
in evidence as shewing boundaries in case of a disputed title (/). 
As to the evidence afibrded by entries in parish books and receipts 
for rent, see the case cited below (g), 

‘Where the quantity of land in the possession of the plaintiff 
is doubtful, the Court will direct an inquiry (/i), or a commission or 
issue (i). 

Another and a very old ground for equity interposing in cases of 
this kind, which is mentioned in the principal case, w’-as to prevent 
multiplicity of suits (k). In the case of The Marquis of Bute v. The 
Glamorganshire Canal ComjMny (Z), a commission to ascertain boun- 
daries was prayed for, and the bill, amongst other things, alleged that 
the defendants had gradually encroached upon the plaintiff*’s land, 
filling up the ditch or the greater part of it, and obliterating the 
boundary, and that the occupiers were fifty in number, and that it 
would be impracticable to proceed at law. 

(a) A.-G. V. Stephens, 6 DeG. M. & {g) A,-G. v, Stephens, 1 Kay tS: J. 

G. 121. 724. 

{h) Ibid. (h) Hicks v, Hastings, 3 Kay & J, 

(c) Miller i’. Warmington, 1 J. & W. 701. 

491. (7) Godfrey y. Littel, 2 Euss. & M. 

(d) Of Marshall v. Taylor, (1895) 1 630. 

Oh. 641. m See Bouverie y. Prentice, 1 Ero. 

(e) Nicholls v. Parker, 14 East, Oh. 200 ; Mayor, &c., 'y. Pilkington, 1 

331 (n.) ; Clothier Chapman, Ib. ; Atk. 282, 284 ; and see Whaley v, 

cf. Wills on Evidence, 2nd ed., Dawson, 2 Sch. & L. 370, 371; The 

p. 222 et seq. Commissioners, &c., Glasse, L. E. 7 

(/) Wilberforce v, Ilearfield, 5 0. Ch. 456 
D. 709; Wills on Evidence, 2nd ed., (0 1 Ph. 681. 
p. 229. 
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The Courts have jurisdiction to issue a commission to ascertain 
boundaries in our colonies {a), 

References. — A reference to Chambers may now be directed in lieu 
of the issue of a commission, farther consideration being adjourned 
and costs reserved (h) ; or, semhle, a reference under the 13th or 14th 
sections of the Arbitration Act, 1889 ; or an issue (c). 

Forms of Commissions. — In the Forms of Commissions for ascertain- 
ing Boundaries it will be seen (cl) that all proper consequential 
directions for compensation, apportionment, and accounts of rents 
and timber cut will be made. For a commission to set out the 
boundaries of two collieries, and the several closes and parcels of 
laud thereto belonging, see Collingicoocl v. Jenison (e). For a 
decree to ascertain charity lands see cases cited below (./). For an 
order of reference to an engineer to make a plan of the medium line 
of high-water of the seashore in question, such plan to be deposited 
•with the Clerk of Kecords, &c., to be inspected by the parties, see 
A.-G, V, Chambers (g). 

Corporations. — As to authorising the identifying of land and other 
possessions of ecclesiastical and collegiate corporations, see 2 & 3 
Will. 4, c. 80. 

Costs. — The costs of a commission for settling boundaries and 
separating freeholds and copyholds were ordered to be borne by the 
parties equally, though the interests were not equal, in Norris v. 
Le Neve (ft). But in Habergliam v, Stmisfield (i), the costs of all 
parties were directed to be paid out of the testator’s estate, rateably 
in the proportion of the value of the freeholds to the copyholds. 

Bight to Distrain lost by Confusion of Boundaries, &c. — A somewhat 
similar class of cases may be here mentioned, in which the owner of 

(a) Tulloch y. Hartley, 1 Y, & C. 0. (/) See A.-G. t* Bowyer, 5 V. 300 ; 

0. 114; Paget y. Ede, IS Eq. 118; A.-G. v. P’ullerton, 2 Y. & B, 263; 
Penn v. Baltimore, post. Eeresby v. Earrer, 2 Tern. 414 ; ISTorris 

(h) Spike V. Harding, 7 C. D, 871. Le ISTeve, 3 Atk. 32 ; A,~G. i*. Wax 

(c) Godfrey v. Littel, 1 Euss. & M. Chandlers Co., L. E. 6 H. L. 14 ; 
59, 2 Ib. 630; E. S. 0., 1883, 0. 33, Seton (1901), p. 1893. 

r. 1 ; 0, 36, r. 5, Annual Practice, (g) 4 Be G. & 4. 58. 

(1909), voi. i., pp. 485,486, (ft) 3 Atk. 32. 

(d) See Seton (1901), p. 1893. (i) Seton (1901), p. 1893. 

(e) Ibid, 
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a rent will be entitled to relief in equit}^ “on the usage of pay- 
ment/’ where, in consequence of the confusion of boundaries or 
otherwise, the particular lands on which the rent is a charge cannot 
be fixed on, as a fund for the legal remedy by distress (a). 

But the Court will not grant relief unless the plaintiff can fix upon 
some liouse or parcel of land and say that it was part of the land 
sought to be charged ; nor will it interfere in the case of heriots 
payable by custom out of the chattels of a deceased tenant by his 
executor, or against his heir, in the absence of his personal 
representatives (b). 

luclosure Acts. — Under the Inclosure Acts, 1845, 1876, the 
Board of Agriculture (c) has power, when lands are inconveniently 
mixed, to confirm an agreement for division made by the parties 
interested, and to counterchange the titles of parcels allotted on the 
division, and, with the consent of the lord in the case of copyhold 
lands, to appoint an assistant commissioner to make a redivision of 
intermixed lands (i). 

Copyholds. — The Copyhold Act, 1894, s. 52, provides for the settle- 
ment of boundaries on an enfranchisement under that Act (c). 

Charities. — Where charity lands have been occupied with other 
lands and the tenant cannot ascertain wdiat part of the lands belongs 
to the charity, the Court of Chancery has frequently issued 
commissions to ascertain what belongs to the charity and what does 
not (/). As to the power of the Board of Charity Commissioners to 
ascertain lands charged with a rent for the benefit of a charity, not 
exceeding lOL, see 18 & 19 Viet. c. 124, s. 33. 

(a) See Leeds v, Powell, 1 Yes. Sen. (c) See the Board of Agriculture 
171, 172; North y. Strafford, 3 P. W. Act, 1889; Chitty’s Statutes (Lely, 
148; Bouverie v. Prentice, 1 Bro. Ch. 1894), “Agriculture.” 

200; Leeds v. Corp. New Piadnor, 2 (d) See 8 & 9 Yict. c. IIS ; 9 & 10 

Bro. Ch. 518 ; Mayor of Basingstoke v. Yict. c. 70; 39 & 40 Yict. c. 56. 

Bolton, 1 Drew. 289. (e) The Copyhold Act, 1894 (57 & 

(b) Mayor of Basingstoke v. Bolton, 58 Yict. c. 46). 

supra, (/) See cases cited n. (a). 
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AG-AR V. FAIRFAX. 
AGAR y. HOLDSWORTH. 

1808—1811. 17 V. 533. 


Partition. 

Decree for partition among several joint proprietors ; and no objec- 
tion from a covenant not to inclose without general consent, rights of 
common, and the inequality and uncertainty of the shares in 
proportion to other estates. Form of decree. 

The bill stated that Lord Fairfax and other persons were, in 1716, 
seised in fee of the manor of Bilbrougli, in the county of the city of 
York, and of the greatest part of the lands in the said manor, and 
also of the whole of the piece of land in the said manor called 
Bilbrougli Moor, then uninclosed ; and by indentures of bargain and 
sale and release, dated the 14th of July, 1716, Lord Fairfax and the 
other persons so seised sold and conveyed all the said manors, lands, 
and Bilbrougli Moor and other estates in the county of the city of 
York, to the use of Eobert Fairfax and John Hardwicke and their 
heirs. 

By indentures of lease and release,, dated the 7th and 8th of 
September, 1716, reciting that part of the purchase-money paid for 
the premises, conveyed by the former deeds, was advanced to Robert 
Fairfax by Thomas March, under an agreement whereby he was to 
become the sole purchaser of the lands and hereditaments therein 
mentioned, Fairfax and Hardwicke conveyed to Thomas March and 
Arthur March the several lands, particularly described, situate in 
Bilbrougli, and also all the said Thomas March’s part and share of 
and in the moor or common called Bilbrougli Moor, and of and in 
the soil, freehold, and inheritance of the same ; which part or share, 
it wms thereby declared, Thomas March had purchased of Eobert 
Fairfax, together with the farms and lands thereby granted and 
released ; and that the said moor was to be estimated and allotted 
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between the said Eobert Fairfax and the said Thomas March, and 
. the other piircdiasers under Egbert Fairfax and John Hardwicke ; 
viz., Charles Eediuan, Bernard Banks, Matthew Smith, and Nathaniel 
Hird, in proportion to the several farms and lands in Bilbrough 
aforesaid! hy them respectivelv purchased, and the valiiatioiis of the 
same, whenever tlie said moor or common called Bilbrough Moor 
should hap[)e.n to be inclosed in time to come; but reserving to 
Fairfax and Hardwicke, their heirs and assigns, all the back lanes 
an<l the High Street, and a small waste thereupon in Bilbrough 
aforesaid, with liberty to them to inclose the same, subject, never- 
theless (both before and after such inclosure), to such ways, &c., in 
and through the same, to be made by the said Thomas March, his 
heirs and assigns, as had been anciently and customarily used and 
enjoyed bj'' the tenants, owners, or occupiers of the farms, lands, 
and premises thereby released to March and his heii's ; to hold to 
Thomas and Arthur March, their heirs and assigns for ever. 

The bill further stated that Eedman, Banks, Smith, and Hird, 
respectively, purchased under Fairfax and Hardwicke divers fanns 
and lands in Bilbrough, and also several parts or shares of Bilbrough 
Moor, and of and in the soil, freehold, and inheritance thereof, in 
proportion to the several farms and lands in Bilbrough aforesaid by 
them respective!}?’ purchased, and what should be the value thereof 
respectively, when the said piece of land called Bilbrough Moor 
should be divided or inclosed, in the same manner as the share of 
Thomas March in the said moor was to be estimated and allotted ; 
and the said messuages, farms, lands, and premises, and the said 
parts or shares of Bilbrough Moor, were conveyed to Eedman, Banks, 
Smith, and Hird, and their respective heirs and assigns, in fee simple ; 
and Fairfax and Hardwicke retaining the remaining part of the said 
lands in Bilbrough, and a part or share of Bilbrough Moor, and of and 
in the freehold and inheritance thereof, in proportion to the farms 
and lands in Bilbrough aforesaid retained by them, and what should 
be the value thereof at the time when the said piece of land called 
Bilbrough Moor should be divided or inclosed, in the same manner 
as the share of the said Thomas March in Bilbrough Moor was to be 
estimated and allotted, 

Arthur March, who was a trustee for Thomas March, died in his 
lifetime ; and Eobert Fairfax died in the lifetime of Hardwicke ; and 

W, & T. VOL. I. 13 
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by divers mesne conveyances, &c., tlie whole of the said premises, 
conveyed to Fairfax and Hardwicke, and Bilbrough Moor, became 
vested in the plaintiff, and such of the defendants to the original bill 
as therein named, in the manner, shares, and proportions therein 
stated : and they, and no other person, were seised in fee of the whole 
of Bilbrough Moor, and the freehold and inheritance thereof, as 
tenants in common, which had been used and enjoyed by them, and 
those under whom they derived title, as common of pasture, for 
horses, &c. 

The bill prayed an account of the lands in Bilbrough, conveyed to 
Thomas and Arthur March, and those purchased by Redman and the 
other persons from Fairfax and Hardwicke, and of the lands retained 
by them : that the value of the said lands might be ascertained ; and 
that a commission might be directed to issue, to ascertain the value 
of the said several lands, and the parts or shares of the plaintiff and 
the other persons named in Bilbrough Moor ; and also to allot in 
severalty, make partition of, and divide Bilbrough Moor into six 
several parts or shares, in proportion to the amount of the true and 
just value of the several farms and lands in Bilbrough, so conveyed 
and purchased or retained ; and that all the said shares of Bilbrough 
Moor, when so allotted, might be inclosed and held in severalty by 
the plaintiff and the other persons entitled, &c. 

The answer stated, that in each of the derivative conve3’^ances to 
the joint or sub-purchasers under Fairfax are contained covenants 
against inclosures of the moor without consent: viz., covenants by 
Robert Fairfax and John Hardwicke respectively, with each of the 
sub -purchasers, that neither he nor his heirs and assigns should or 
would inclose, or cause to be inclosed, any part of the said moor, 
other than the back lanes and small waste, as therein mentioned, 
without the consent of the said Thomas March, &c., his heirs or 
assigns ; and Thomas March and the other sub-purchasers entered 
into similar covenants with Fairfax and Hardwicke not to inclose 
without the consent of them and their heirs. The answers also 
stated the persons in whom the estates so conveyed to Fairfax and 
Hardwicke were vested ; and that those persons and their tenants, 
not exclusively, but together with others, had enjoyed and exercised 
the herbage and other rights and privileges in and upon Bilbrough 
Moor; and that the several rights, shares, and interests of the 
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persons entitled were uncertain, and in no wise ascertained ; and 
the defendants submitted, that such partition as was sought b}^ the 
bill ought not now to take place ; particularly as such rights and 
interests, and the other rights and interests in and to the said 
moor, were uncertain and indeterminate, and the parties concerned 
were not agreed, and had not consented to having an inclosure or 
partition thereof; and submitted that the case now before the Court 
was not proper for a partition and inclosure by a Court of equity, 
but by Act of Parliament only, where facilities and benefits might 
be secured and objections and inconveniences obviated ; the former 
of which could not be extended, and the latter removed, if the 
present attempt to obtain a partition and inclosure in this Court 
should succeed. 

Mr. Bichards and Mr. Bell^ for the plaintiff. 

Sir Samuel Bomilly and Mr. Hall, for the defendants. — A bill 
for a partition under these circumstances is without precedent. 
Partition is of common right between parceners, joint tenants, and 
tenants in common ; but it could not be compelled either at law or in 
equity, except amongst parceners, before the statute of Henry VIII, (a), 
which gave it to joint tenants and tenants in common of estates of 
inheritance ; and in the following year (h) it was extended to par- 
ticular estates. It cannot be applied to interests of any descrip- 
tion beyond those defined limits, comprising persons with characters 
ascertained, and rights perfectly clear. These persons are represented 
as quasi-tenants in common. A tenancy in common may be of 
unequal, but not of unascertained shares. In the declaration between 
parceners or joint tenants, the demandant must state the title, and 
the distinct shares must appear ; between tenants in common the 
declaration must state the title and share of the plaintiff, and the 
shares though not the distinct titles of the defendants. The statute 
of William III. (c), for advancing this remedy, adding particular 
ceremonies, declares, that in default of appearance, the Court may 
proceed to examine the demandant’s title, and the quantity of his 
purpart ; and shall for so much give judgment by default, and award 

(a) Stat. 31 Hen. 8, c. 1, s. 2. (g) Stat. 8 & 9 Will. 3, c. 31, re- 

{h) Stat. 32 Hen. 8, c. 32, s, 1. pealed by S, L. Bev. Act, 1867. 
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a writ to make partition, whereby such purpart may be set out in 
severalty. The partition can only proceed upon the title so ascertained 
on the face of the instrument, not by inquiries. 

It cannot be maintained that common rights form no objection. 
The lord could not, except under the Statute of Merton (a), have 
inclosed or taken any part of the waste ; and that statute gives the 
right of approving, with the qualification, that it shall not be to the 
prejudice of the commoners, for whom it requires sufficient to be left. 
Even for the purpose of inclosure, partition cannot be made in 
prejudice of that right, and much less for any other pui'pose. The 
statute of Edward VI. {h) accordingly declares the right of the 
commoner to pull down an inclosure by the lord infringing that 
right, and gives the remedy by assize, with treble damages. Formerly 
a greater degree of strictness prevailed upon partition here than in 
Courts of law ; and that appears to be Lord HardwicWs opinion, in 
Cartioright Y. Ptiltney(c). In Lancashire there are many instances 
of rights enjoyed b.y several pei’sons, capable of being ascertained, 
but still uncertain, of which, therefore, they cannot be considered 
tenants in common ; and, if ascertained, they could not remain two 
days without variation, fluctuating continually, according to the 
management, husbandry, and cultivation of the different proprietors. 

This property, therefore, enjoyed in common, but by unascertained, 
indefinite shares, is incapable of partition. It is impossible to frame 
a declaration, as the ascertained part cannot be proved, and no 
inquiry can be directed for that purpose. Further difficulties arise, 
from the nature of the property, with reference to rights long 
exercised and enjoyed upon it, independent of the title of these 
proprietors ; being stocked, the herbage taken, &c., as it is said, by 
persons having no right; but it might be common appendant, or 
because of vicinage ; or common appurtenant, or in gross ; by grant 
or prescription. A very formidable impediment is the covenant 
against inclosing without mutual consent, which can be the only 
object of partition. 

The form of the decree, in these cases, is not general. In Cu7'zon 
V. Lyste7^ (d)^ which was much considered, the direction was, that the 
persons named, any three or two of them, should go to, enter ui)on, 

(а) Stat. 20 Hen. 3. (c) 2 Atk. 380. 

(б) 4 & 5 Edw. 6. ■ {^) Oited from a MS. note. 
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walk over, and survej^ the land, and make a fair partition, division, 
and allotment thereof in moieties : one to the plaintiff, the other to 
I the defendant ; and the parts so allotted to divide by metes and 

bounds, and to examine witnesses upon such interrogatories, as they 
should see occasion, &c. In some instances, close commissions were 
granted, the commissioners administering an oath of secrecy to the 
several persons before them. The commission in Curzon v. Lyster (a) 
originally was so ; but according to Lord Redesdale's clear opinion, 
that is erroneous ; the commission is, in all respects, analogous to 
the writ of partition. The commissioners are to do what the sheriff 
and jury would have done, and have no power to make any inquiry, 
except as to the very lands to be divided. The commission being 
in particular ascertained forms, a new one cannot be directed, and 
certainly not such as is now required, with power to compel a pro- 
l' duction of title deeds, to examine witnesses, and then to go upon 

each sei)arate estate, ascertain the value, and divide accordingly, 
asking, in the alternative, either a commission or a reference to the 
Master, for the purpose of all these inquiries. The result will be 
several distinct cases, producing all the inconvenience which the 
covenant against inclosiire without mutual consent was intended 
I to prevent. 

Mr. Richards, in reply. — All persons supposed to have rights of 
common were made defendants, and all disclaimed except two, who 
I are parties claiming right of common, without stint, annexed to 

! houses, directly contrary to law. If there are any common rights 

subsisting, they cannot be affected by partition. Admitting that the 
^ shares are not ascertained, that may and will be done by the com- 

missioners, who will ascertain the shares in which all these joint 
proprietors of the land are interested ; and for that purpose some 
I previous inquiry may be necessary. In Cahnady v. (7. (Jb), much 

I previous investigation was required to ascertain the shares and to 

I make the proper distinction as to the costs. That course must be 

^ taken in every case where the parties differ as to their respective 

interests, either by an inquiry before the Master, or some other 
means, as in the case of dower, which is as much a right at law as 
partition, and depends, in this Court, on much the same principle. 

{a) Supra. {h) 2 Y. 568 ; Reg. Book, 1794, A. 460. 
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The Court will find its way to the ultimate purpose ; in the one case, 
the widow’s right of dower ; in the other, a partition among persons 
having an undivided interest, either as joint tenants, coparceners, or 
tenants in common. 

This is clearly a tenancy in common : the trustees of Lord 
Fairfax, seised in fee of the whole, conveying distinct farms and 
shares of this moor to the several persons from whom these parties 
claim ; under these circumstances, a partition is a matter of right : 
Parker v. Gerard (a). The shares are, in contemplation of law, 
ascertained, if they are capable of being ascertained, as they are, by 
reference to the j)rices paid by the several parties. In Leigh v. 
L, a manor, an entire thing, was the subject of partition ; and it 
was impossible to know the value of a moiety of a sixth part without 
knowing the value of the wdiole. The only parties to the cause were 
those who were entitled to a moiety of a sixth ; the commissioners 
must, therefore, have taken into consideration a subject of property, 
in the hands of persons not parties, and the duty of the commis- 
sioners was not less difficult than what is required b}^ this bill, — a 
valuation having regard to the lands possessed by parties in the 
cause ; in that case, a valuation with reference to shares of a manor 
not belonging to any party in the cause. This plaintiff prays the 
Court to declare the rights according to this deed, and that the 
commissioners shall divide according to the rights so declared. That 
object must be obtained, if not through commissioners, by a reference 
to the Master, under all the circumstances ; these parties being 
clearly tenants in common, entitled in shares to be ascertained by 
comparison of the different farms and respective interests in the 
moor. The commissioners are to exercise their judgment according 
to the original price, or rather the present value, which is the true 
construction; and for owelty of partition they ma}-, in their 
discretion, give more to one than another. 

The covenant not to inclose is merely a private engagement, and 
cannot be considered as binding the parties not to apply to the la^v 
of the country, as a covenant to refer to arbitration will not prevent 
the party’s assertion of his right in a Court of justice. This is a 
covenant inconsistent with the estate, applicable only to certain cases, 
and cannot prevent partition for ever. Partition is not within the 
(a) Ainb. 236 ; see Warner r. Baynes, Amb. 589 ; Turner i\ Morgan, 8 Y. 143. 
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terms of a covenant not to inclose, and there may be great advantage 
from partition without inclosure. The commission in Ctirzon v. 
Lyster was settled by the Master, the forms being very different. 

Cii7\ ach, vidt. 

Dec. 18, 1808. 

Sir W. Grant, M. E. — There are two cases in which the Court 
referred it to the Master to ascertain the interests of the parties, 
and afterwards directed a commission to issue : Cahnady v. C. {a) 
and Duncan v. HoivelL The uncertainty of the shares is not a 
ground for definitely refusing a partition ; it is for refusing it at 
present. It cannot be referred to the commissioners to ascertain the 
interests : that must be done, as in those cases, by the Court, through 
the medium of the Master. In one of the cases, the form of the 
inquiry was, what undivided shares the several parties were entitled 
to, and for what estates and interests therein respectively. 

The way in which it strikes me, is this. The parties have among 
them the whole interest in the soil and freehold, which they possess 
in common. Some of them seek a partition. It is said there cannot 
be a partition, on account of the uncertainty of their interests ; the 
proportion to which each is entitled not being ascertained, that 
depending upon the quantity of interest each has in the estate of 
another, and the value of that estate, with reference to which value, 
the allotments of this moor are to be made among the parties, the 
owners of that estate, and of this moor also. That is no objection, as 
they are not the less tenants in common, though an operation must 
be performed before it can be ascertained to what undivided shares 
they were entitled as tenants in common. It must be seen what is 
the value of their shares in the other estate, by reference to which 
this allotment is to be made ; and then they will be in the situation 
of parties having ascertained interests in this moor ; but still they 
are tenants in common, and therefore have a right to a partition. 

It seems to me to have been soundly objected, that it is impossible 
in the present situation to issue a commission, as then it must be 
referred to the commissioners, first, to ascertain their interests, and 
the proportions in which they are entitled, and then to make the 
allotment. The former was never done by commissioners. The 


(a) 2 Y. 568. 
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Court is to ascertain the proportions and rights of the parties, and 
when that is done, then the duty of the commissioners begins, to 
make the dmsion in those ascertained proportions. 

An objection was then taken to the rights of common over this 
moor. The rights of common are no objection to the commission, 
as that right will not be in the least affected by the partition, which 
regards only the freehold and inheritance of the soil. A partition 
never affects the interest of third parties. It is immaterial whether 
others have a right over that soil and freehold, which they have in 
common among them. Those rights will equally remain. 

It is then said, there is a covenant not to inclose, except by consent 
of all the parties. I do not exactly understand what is the meaning 
of that covenant. If it is only, as it is expressed to be, against 
inclosure, what has that to do with partition ? Partition does not 
require inclosure, but only that an allotment shall be made by metes 
and bounds. Whether they may have a right to inclose afterwards 
may depend upon other circumstances. It may depend upon the 
rights of third persons over this land, and upon the agreement of 
the parties themselves. The covenant against inclosure ma}^ have its 
effect, and I am not now called upon to say whether it shall or not. 

It is then said, the rule by which the allotment is to be made, 
may be very unequal. It may be so, but it is a rule they have laid 
down for themselves. The inconvenience is of their own making, 
by the terms of their own agreement. If they were ail agreed now, 
that there should be a partition, or that there should be an inclosure, 
this inconvenience as to the mode of making the valuation Tvould 
still present itself. 

There does not appear to me, therefore, in this case, anything to 
prevent a partition, after it shall have been ascertained what are the 
proportions in which the land is to be divided among the parties. 

The decree declared, that the piece of land, called Bilbrough 
Moor, is to be allotted according to the present value of the several 
farms and lands in Bilbrough purchased by Thomas March, &c., 
and conveyed to them by the several indentures of the 7th and 8lh, 
and 12th and 13th of September, 1716, and of the farms, &c., retained 
by Fairfax and Hardwicke, and directed a reference to the Master, 
to inquire and state to the Court what undivided shares the plaintiff*. 
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and such of the defendants as had any estate of freehold or inherit- 
ance in the said moor, under the deeds of 1716, were entitled to, or 
interested in the said moor, and for what estates and interests therein 
respectively, &c.; and it was ordered that a partition should be made 
of Bilbrough Moor among the plaintiff and the said defendants, who 
by the report should appear to be entitled to any shares of freehold 
and inheritance of Bilbrough Moor, under the said deeds of 1716, 
according to such undivided shares thereof; and it was ordered, that 
a commission should issue for that purpose, all deeds in the power 
of the parties to be produced before the commissioners, with liberty 
to examine witnesses, &c. ; and it was ordered, that what should be 


allotted to the several parties, should be held and enjoyed by them 
in severalty, and, if any of the parties were under any disability, they, 
when capable, and all other proper parties, should join in execut- 
ing proper conveyances, &c., for conveying and vesting the several 
' shares in and to the said parties respectively, according to their 
several rights and interests of, in, and to their several undivided 
parts and shares of and in the said moor, the costs of the commission 
and inquiry, and of the defendant Parkin (the heir of Hardwicke), 
whose costs were ordered to be paid by the plaintiff in the first 
instance, to be borne by the parties interested in the moor, in pro- 
portion to what should be their respective shares and interests in 
it, with liberty to apply. 

From this decree a petition of appeal was presented, submitting, 
that, having regard to the nature and uncertainty of the rights of 
the parties, as w^ell as of the value, and the particular circumstances 
of this case, it is not a case for partition, inclosure, or any relief to 
be administered in a Court of equity. 


Mr. Richards and Mr. Bell^ for the plaintiff. — Since the case of 
Warner v* Baynes {a), the difficulty of making partition has formed 


{a) Amb. o89. See Turuer v, 
Morgao, 8 V. 143. In that case the 
commission having been executed, an 
exception was taken by the defendant, 
on the ground that the commissioners 
allotted to the plaintiff the whole 
stack of chimneys, ail the fireplaces, 
the only staircase, and all the conveni- 
ences in the yard. The Lord Chan- 


cellor overruled the exception, saying, 
he did not know how to make a better 
partition for them ; that he granted 
the commission with great reluctance, 
but was hound by authority ; and it 
must be a strong case to induce the 
Court to interpose, as the parties ought 
to agree to buy and sell. 



202 


BOUNDARIES AND PARTITION. 


Agar V. Fairfax. 

no objection in this Court. ^ ^ ^ Tenants in common having 

a right to partition at law, there must be some mode of having a 
calculation, if necessaiy, before, their precise rights as tenants in 
common can be ascertained. Whatever is capable of division may 
be the subject of partition : manors, for instance ; with every right 
of the lord ; and even the waste grounds are divided : Sparroiv v. 
Friend (the case, of the manor of Brighton {a) ) ; Lane v. Cox (the 
manor of Roileston, in the county of Derby) . In Parker v. Gerard (h) 
it was resisted. The property, situated in the north of England, 
consisted of cattle-gates, and of certain other rights, of a very 
peculiar nature ; and partition was decreed in very minute fractions, 
according to the rights in the cattle-gates. 

If there were other rights existing over this moor, that would not 
be an obstacle to partition among these persons having, by con- 
veyance from the trustees, rights in the soil or freehold. A 

covenant not to divide is not legal. There is no defect of parties ; 
and the decree is right in form. 

Sir Samuel Romilly and Mr. Hall, for the defendants. — There is 
no instance of such a bill as this ; and the consequences it will lead 
to must be very important. ^ ^ ^ This is the case, not of all 

the owners except one agreeing, but of one, against the consent of 
all the rest, claiming a partition and conveyance, contrary to the 
express covenant, entered into on account of the difficulty, that there 
should be no partition unless they should all agree. 

^ ^ All the authorities state, that a bill for partition is 

exactly the same as the writ at common law, with this single 
distinction, that, under the writ, those only are bound who are 
entitled to a subsisting estate of freehold, not those entitled in 
remainder, whom a Court of equity will bind as well as those who 
have particular estates: Parker v. Gerard (&) ; Turner v. Morgan (c). 
How can such a decree be executed ? A considerable 
time may elapse between the report and the partition, and the value 
at the latter period, upon which the shares must depend, may be 
materially varied. The consequences of this jurisdiction may be 
easily imagined. Some of these estates having fallen to femes 

(a) Cited from the decree. 

[b) Amb. 236. 


(c) 8Y.143. 
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covert, infants, or persons in remote situations, may have been 
suffered to deteriorate; and that moment would be seized by a 
person who had improved his taking advantage of the consequence 
of superior wealth or the neglect of the others, to claim partition. 
For the very purpose of guarding against that, from a foresight of the 
difficulty, confusion, and injustice to which it would lead, w^as this 
covenant against inclosure, except by general consent, introduced. 
It is said, the covenant is void, as inconsistent with the nature of the 
estate, and it would be so ; but this is the case, not of tenants in 
common, standing upon the common-law right, but of persons 
agreeing to hold, and looking to partition, in a mode not according 
to the law, protecting tliemselves against the improvidence of such 
an agreement in an unlimited way ; and one of the parties to that 
special contract desires now to have a part performance, striking out 
that express provision for the consent of all. * ^ Another 

difficulty arises from the rights of common of estovers and turbary, 
the bill stating the manner in which those rights have been always 
enjoyed. 

The constant course of these decrees, is fii*st to ascertain the shares, 
and then to come for a partition. The reference, there- 

fore, in the first instance, ought to be to ascertain, not the interests, 
but the value, computing the outgoings, &c., so as to ascertain the 
value at the time of division. ^ ^ ^ This has not the character 

of a tenancy in common, in certain shares and proportions ,* and 
besides uncertainty, another objection is, that nothing passed 
immediately by this deed. The objection of uncertainty here is 
much stronger than in the case put by Walmesley in Corbett's 
Case (a), where the whole estate went to each on different days; 
but this consists of a great number of minute shares constantly 
varying. They may have unequal shares, as Lord Hardivicke 
observes (b) ; but they cannot be uncertain. ^ ^ * No instance 

can be produced of partition under this difficulty, arising from the 
number of shares constantly varying, and an express provision that 
they should remain unascertained and indefinite. 

Lord Chancellor Eldon.— The plaintiff in this cause is entitled 
to a partition ; but the decree, though in terms as near as possible 

(h) 2 Ves. Sen.Sl. 


(a) 1 Eep. 76. See 87 a. 
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to the case of Duncan v. Howell^ I think, is not in form the exact 
decree authorised, under the circumstances of this case, that 
precedent. The variation, however, will be in form merely, not 
in substance. The ground upon which the case of Calmady v. 
C. (a) proceeded was, that the plaintiff, shewing title to a part 
of the estate, was entitled to a partition ; and though the titles of the 
defendants were not proved, a reference to the Master Avas directed 
for the purpose of ascertaining them ; and the report finding that 
the. plaintiff and the defendants were entitled to the whole subject, 
upon further directions the decree was made for a partition accord- 
ing to the shares so ascertained. I cannot find any other instance 
of such directions given as to the costs. How can I make infants 
pay costs? 

This Court issues the commission, not under the authority of 
any Act of Parliament (Z>), but on account of the extreme difficulty 
attending the process of partition at law ; -where the plaintiff must 
prove his title, as he declares, and also the titles of the defendants ; 
and judgment is given for partition according to the respective titles 
so proved. That is attended with so much difficulty, that hy analogy 
to the jurisdiction of a Court of equity in the case of dower, a 
partition may he obtained hy hill. The plaintiff must, however, 
state upon the record his own title and the titles of the defendants ; 
and, with a view to enable the plaintiff to obtain a judgment for 
partition, the Court will direct inquiries, to ascertain who are, 
together with him, entitled to the whole subject. If, therefore, the 
state of the record, as originallj^ framed, is not such as to authorise 
the Court to say, that the plaintiff and the defendants are respectively 
entitled in distinct shares, comprehending the whole subject, the 
proper course is to direct a reference to the Master, to ascertain 
what are the estates and interests of the plaintiff and the defendants 
respectively ; and, if it appears that they, or some of them, are entitled 
to the whole, then to order a partition, according to the rights of all, 
or such of them as appear entitled; dismissing the bill as against 
those who do not appear to have any right. 

The decree in Calmady v. G, is perfectly regular; directing 
the inquiry, and afterwards a commission to issue, to divide the 
estate among the several parties, who appear upon the Master’s 
(a) 2 y. 568. ih) Foiibl. 1, Treat. Eq. 18, 
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report entitled to it. The omission in this decree to reserve further 
directions, is a mere informality, in not reserving a mode of dismissing 
from the record those who may have no title. Considerable difficulty 
arises in this case, from the covenant not to inclose. 

The order afterwards pronounced by the Lord Chancellor, directed 
the decree to be affi.rmed, with the alteration after mentioned ; viz., 
instead of the words, after the direction for the partition to be 
allotted, ^‘according to the present value of the several farms and lands 
in Bilbrongh, purchased, &c.,’’ inserting the following words: ‘^in 
shares according to the present respective values of the several farms 
and lands in Bilbrough respectively i)urchased ; ” and adding a 
declaration, that the plaintiff, being entitled to an undivided part of 
the said piece of land, called Bilbrough Moor, has a right to call for 
a partition of the said piece of land, as between him and the several 
persons entitled to the rest of the said piece of land : such partition 
to be made according to the declaration before mentioned ; and 
directing a reference to the Master, to inquire and state, whether 
the plaintiff and the defendants respectively, or anj^ and which of them, 
are entitled to the freehold and inheritance of Bilbrough Moor; and 
how; and if it shall appear, that all or anj'-of them are so entitled to 
the said moor, then to ascertain the respective values of the farms 
and lands respectively purchased as aforesaid ; and having so ascer- 
tained the res|)ective values of the said farms and lands, the Master 
is to ascertain, as among the plaintiff* and the defendants, whom he 
shall find to be entitled to Bilbrough Moor, in what undivided shares 
they are respectively entitled according to the declaration before 
mentioned ; and in that case, a commission to issue to divide the 
said moor among the plaintiff and defendants, who by the report 
shall appear entitled to any shares of the freehold and inheritance of 
Bilbrough Moor, under the deed of 1716, according to such undivided 
shares thereof ; with the usual directions for the production of deeds, 
&c., and liberty to examine witnesses; the shares allotted to the 
several parties to be held and enjoyed by them in severalty; and, if 
any parties appearing entitled to shares in Bilbrough Moor, are 
under any disability, and not capable of making the conveyance, 
they, when capable, and all other proper parties, to join in all 
proper conveyances, &c., respectively, according to their several 
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rights and interests of and in the several undivided shares of the 
said moor ; and if the Master shall not find the plaintiff and defen- 
dants, or any of them, entitled to the freehold and inheritance of 
the said moor, to state that to the Court, before any further pro- 
ceedings ; and the consideration of costs and further directions was 
reserved, with liberty to apply. 


The cause was heard (Dec. 11, 1810) for further directions, and 
upon the costs. 

Mr. Eichards and Mr. Bell, for the plaintiff. — They cited Calmady 
V. C. (a). 


Sir Samuel Romilly and Mr. Hall, for the defendants. 


Lord Chancellor Ellon. — This is really the great question, 
how costs are to be paid on partition. Several cases have occurred 
since Calmady v. C. ; and I wish to know whether the 
practice has been uniform. It is, I apprehend, universally true, 
that no costs are given up to the hearing ; of which I do not know 
an instance. As to the costs of making out the title being borne in 
proportion to the respective interests, that does not seem very Just; 
as the expense may be greater of making out the title of a share 
worth 50Z., than of one of the value of 5,0001. On the other hand, 
the decrees are short, in not providing that the costs of infants and 
married women shall be borne by the share in respect of wdiich 
they were incurred. My impression is, that all the subsequent 
decrees have followed Calmady v. C. 


(a) The decree in that cause ordered, 
that, when the defendant Hamlyn, an 
infant, should attain the age of twenty- 
one, the plaintiffs and the said defen- 
dant should execute mutual convey- 
ances to each other of the several 
parts of the estate allotted to them ; 
and in the meantime the plaintiffs and 
the defendant should hold and enjoy 
the several parts of the estate so 
allotted, &c. ; and that the costs of 
issuing and executing the said com- 


mission of partition, and also the costs 
of making out the title to the several 
parts of the said estate, be paid and 
borne by the plaintiffs and the said 
defendant, the infant, in the shares 
and proportions in which they are 
respectively entitled to the said estate 
under the said commission; and the 
decree provided for the raising of the 
plaintiffs’ costs, but not for the raising 
of the infant defendant’s 
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March 15, 1811. 

The Lord Chancellor gave judgment upon the question of costs ; 
declaring (a) that, as the party came into equity, instead of going to 
law, for his own convenience, the rule of law should be adopted, and 
therefore no costs should be given until the commission ; that the 
costs of issuing, executing, and confirming the commission, should 
be borne by the parties, in proportion to the value of their respec- 
tive interests; and there should be no costs of the subsequent 
proceedings (5). 


NOTES. 

1. Generally. 

2. When, and of what property partition may be ordered, p. 208. 

3. Who may claim partition, p. 210. 

4. Modes in which partition is effected, p. 213. 

5. Partition and sale under the Partition Acts, p. 217. 

6. Other jurisdiction in partition, p. 232. 

1. Generally. 

Although Mr. Hargrave, in his note to Co. Litt. 169 b, has treated 
the jurisdiction of equity to compel partition between joint owners 
of real estate, as of modern origin, and as trenching upon the writ 
of partition, and wresting from the Courts of common law their 
ancient exclusive jurisdiction over the subject, he cites a case in 
Tothill, so far back as the 40 Elizabeth (c), which one might suppose 
would almost give the jurisdiction the sanction of antiquity. It 
is, indeed, bj^ no means clear that Courts of common law exercised 
exclusive jurisdiction over the subject, as Mr. Hargrave has assumed ; 
but be that as it may, the Court of Chancery most probably assumed 
concurrent jurisdiction, not only, as is laid down in the principal 
case, from the extreme difficulty attending the process of partition 
at la\v, but also from the inadequacy of Courts of law by the writ of 
partition to deal properly with those cases in which partition was 
often desired. Many instances might be mentioned, in which the 
deficiency of Courts of law, in proceedings on the writ of partition, 
was supplied in equity, which appears, in an enlarged and liberal 
manner, to have acted upon the well-known rule of the Roman law : 

(a) Ex relatione. p. 227. 

(h) See now as to costs, the Partition (c) See Toth. tit. “ Partition.” 

Act, 1868, s. 10, and cases cited post, 
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III commiinio7ie vel societate nemo compellitm^ invitus detineri” (a). 
Upon the abolition of the writ of partition (b), equity acquired 
exclusive jurisdiction in cases of partition, and by s. 34, sul)-s. 3, of 
the Supreme Court of Judicature Act, 1873, all causes and matters 
for the partition and sale of real estates are assij^ned to the Chan- 
cery Division of the High Court of Justice. But the statutes of 
Plenry VIII. still provide for a partition being made between tenants 
in common, and recognise the right of the parties to it, although 
the common law^ writ was abolished as above stated (c). 


2. When, and of what Property Partition may be ordered. 


Difficulty of Partition. — The inconvenience or difficulty in making 
a partition has been held to be no objection to a decree (ri). The 
absurdities to which this state of the law led, plainly pointed out the 
propriety of conferring upon the Courts, as has since been done, 
power in certain cases to order a sale instead of a partition of lands 
held in joint ownership. In the well-known case of Tnrner v. 
Morgan (c), there was a decree for a partition of a single house, and 
Sir Samuel Romilly in his argument mentions the case of one 
Benson, an attorney at Cockermoiith, where the partition was 
actually carried into effect by building up a wall in the middle of a 
house (/). In Mayfair Property Co, v. Johnston (g), a garden wall 
was ordered to be partitioned, hy dividing it longitudinally, and 
mutual conveyances were directed. Neither party in this case seems 
to have desired a sale (h). But it has never been considered necessary 
that every house on an estate should be divided, if a sufficient part 
of the whole could be allotted to each ; and in making a division the 
Court would take the convenience of the parties into consideration (i). 


Overriding Trust. — Where there are active trusts to be performed 
which may for some purpose require, in order that the testator’s 
intention should be carried into effect, that the property should 
remain as an entirety in the trustees, no judgment for partition or 
sale can be made (fc). For instance, where powers are given of 


(«) Cod. Lib. 3, tit. 37, 1. 5 ; Story, 
Eq. Jur. (1892) p. 426. 

(C See 3 & 4 Will. 4, c. 27, s. 36. 

(c) See e.g. Mayfair Property Co. 
V. JohnstoB, (1894)1 Oh. p. 513. 

(d) Warner v, Baynes, Amb. 589; 
Parker v. Gerard, Amb. 236. 

(e) 8 V. 143. 


(/) See the note, ante, p. 201. 

(g) (1894) 1 Ch. 508. 

(/i) See line 8 of the report, p. 511. 
(7) See Clarendon v, Hornby, 1 P. W. 
446 ; Watson v. Northumberland, 11 Y. 
162 ; Listers. L., 3 T. & C. Ex. C. 540. 

Taylor v. Grange, 15 C. I), p. 
168 ; Cass V. Wood, 30 L. T. 670. 
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working quarries and making roads for that purpose (a) ; where the 
testator has fixed the time at which a sale is to he made (6), where a 
discretionary trust for sale is given (c). But where a mere power 
of sale is given for the purposes of division, a partition might be 
ordered, but would not be so if asked for vexatiously (d). 


Disputed Legal Title , — A suit for partition being based on the 
assumption that there is no litigation, it was formerly held that a bill 
for a partition could not be made the means, even under RoWs Act (e), 
for trying a disputed legal title. Thus in Slade v. Barlow (/), a 
plaintiff claiming to be legally entitled to an undivided share in a 
freehold estate, filed a bill for partition, raising the question, whether 
upon the construction of the settlor’s will, the estate ^^assed under a 
specific or under a residuary devise ; it was held hj James, Y.-G*, 
that the Court had no jurisdiction to try such a question in a 
partition suit, and the bill was ordered to be retained for a year with 
liberty to the plaintiff to bring such action as he might be advised {g). 


Of what Property. — Freeholds have always been subject to parti- 
tion, but copyholds and customary freeholds w^ere first made so by 
4 & 5 Viet. c. 85, s. 85, and see now the Copyhold Act, 1894, s. 87 ; 
nevertheless, before the passing of the 4 & 5 Viet. c. 35, the Court 
might decree specific performance of an agreeme^it to divide copy- 
holds Qi ) ; or where there were both freeholds and copyholds to be 
divided, the Court might direct such a partition as to give the entire 
copyhold to one party, and the freehold, or a part of the freehold, to 
the other (i). 

Leaseholds, also, under the statute 32 Hen. 8, c. 82, s. 1, were 
subject to a partition during the term, at the instance of the termor 
of an undivided share (/c), and the rent was apportionable (Z), but 
the Court has refused to decree partition of leaseholds where the 


(a) Taylor v. Grange, 15 0. D. p. 
168 ; Cass y. Wood, 30 L. T. 670. 

(5) Swaine v, Denby, 14 C. D. 326. 

(c) Biggs y. Peacock, 22 0. D. 284. 

(d) Boyd V. Allen, 24 C. D. 622. 

(e) 25 & 26 Yict. c. 42. 

(/) 7Eq.296. 

(y) Potter Waller, 2 De G. & Sm. 
410 ; Evans y. Bagshaw, 8 Eq. 469; 
Giffard y. Williams, L. E. 5 Oh. 546 ; 
Bolton y. B., 7 Eq. 298 (n.); Moore 
V. Kempston, Ir. E. 4 Eq. 306 ; Ward 
W. & T. — VOL. I. 


y. W., 18 W. E. 87 ; but see now Judi- 
cature Act, 1873, s. 24, s.s. 7 ; R, S. 0., 
0. 18, r. 2; Seton (1901), p. 1873; 
Burt V, Hellyer, 14 Eq. 160 ; Waite v, 
Bingley, 21 0. D. p. 681. 

{h) Bolton V. Ward, 4 Ha. 530. 

(i) Dillon V, Coppin, 6 B. 217 (n.) ; 
Jope y. Morshead, 6 B. 213 ; Clarke y. 
Clayton, 2 Gif. 333 ; Bowles v. Eump, 
9 W. E. 370. 

(A') Baring y. Nash, 1 V. & B, 551. 
(Z) Ames y. Comyns, 16 W. E. 74. 

14 
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landlord might immediately apply for an injunction to restrain the 
parties from executing it by any act amounting to waste (a) ; or 
where the Court could not protect one of the tenants in common 
from a breach of covenant, which might be committed by the 
other (b) ; and it seems, if the lessor had reserved to himself powers 
against bis lessee, such as of entry, to work minerals, or cut timber, 
the Court would not have thought the case within the statute (c), so 
as to decree partition to the termor in Lis absence (d). 

Partition has also been decreed of a manor (c); of an advow- 
son(/); of tithes (f/); of rent charges (/i) ; and see (n.) Difficulty 
of Partition,” p. 208. 

3. Who may Claim Partition. 

Legal or Eq^uitable Possession Necessary. — A person can onl}^ compel 
partition if entitled m possession (i), or entitled to call for the legal 
possession (k), or if entitled, subject to a mortgage of the whole (i). 
Such an action does not lie at the suit of a reversioner or remainder- 
man (m), and a person seeking partition of leaseholds and claiming 
under a will not proved must obtain probate before relief can be 
granted («). 

Coparceners, Joint Tenants, &c. — Coparceners onlj", bad at common 
law a right to compel partition (o), but by the Statute of Partition (jj), 
joint-tenants and tenants in common of any estate of inheritance in 
their own right, or in right of their wives, might be comf)elled to 
make partition between them, and by 32 Hen. 8, c. 32, s. 1, joint- 
tenants and tenants in common for lives or ^^ears are declared 
compellable to make partition in the same waj^ and an infant tenant 
in common or joint- tenant may commence an action for partition (g). 

(a) North V. Q-uinan, Beat. 342. (Ii) See Rivis v. Watson, 5 M. & W. 

(b) Ib. 

(c) 32 Hen. 8, c. 32. 

(d) Ib. 

(e) Sparrow v. Friend, Dick. 348 ; 

Hanbury v. Hussey, 14 B. 152; Ley 
V. Cox, Ib. lo7 ; Oattley v. Arnold, 4 
Kay & J. 595. 

(/) Bodicoate v. Steer, Dick. 69 ; 

Matthews v. Bishop of Bath, Dick, 

652 ; Seymour v. Bennett, 2 Atk. 

483 ; Johnstone v. Baber, 6 De Gr. M. 

& G, 439 ; Young v. Y., 13 Eq. 174. 

(y) Baxter v, Knollys, 1 Yes. Sen. 494. 




(i) Co. Lit. p. 167 a ; Evans v. Bag- 
shaw, 8 Eq. 469. 

(/c) Taylor y. Grange, 13 C. D. 226 ; 
15 0. D. 168, and cf. Cartwright v. 
Pultney, 2 Atk. 380. 

(l) Waite V, Bingley, 21 C. D. 674, 
cited infra, p. 211. 

(m) Evans v. Bagshaw, supra. 

(?i) Pinney v. Hunt, 6 0. D. 98. 

(o) Co. Lit. 169 a. 

(pj 31 Hen. 8, c. 1. 

(q) Tuckfieid v, Buller, Amb. 197. 
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Tenants for Life and Years. — Subject to the power conferred upon 
the Court by the Legislature under the Partition Acts, 1868 and 
1876, to direct a sale instead of a partition, a decree of partition is a 
matter of right (a). Consequently, a decree may be obtained either 
by or against a person having only a limited interest, as a tenant for 
life (b) ; or a tenant in tail(c) ; or a tenant for life determinable upon 
marriage (d) ; a tenant by the curtesy (e) ; a tenant for a term (/ ) ; 
and where there are remaindermen who may come into esse and 
be entitled, the}^ will be bound by a decree made against the tenant 
for life(r/), and in an early case (A), the Court decreed a partition, 
notwithstanding femes coverts, infants, and incumbrancers, were 
concerned. 


Lunatics, &c. — It is now settled that the next friend of a lunatic 
not so found may bring an action for partition, but no order for sale 
will be made until the -Court is satisfied that it is for the benefit of 
the person of unsound mind (i). A lunatic may also be a defendant 
to such an action (/t). 


Mortgagor. — A mortgagor cannot sue for partition unless his 
mortgagee joins, for he has not the possession (Z), and the nature 
of the property would be altered by the judgment (???). But if the 
mortgage is of the whole estate, one co-tenant can, subject to the 
rights of the mortgagees, who are not necessary parties, and whose 
rights are not affected, maintain an action against his co-tenant (/?). 


(a) Barmg v. Nash, 1 V. & B. 554 ; 
Parker v. Grerard, Ainb. 236; Mayfair 
Property Co. Johnston, (1894) 1 Oh. 
p. 513. 

(h) Gaskell v, G., 6 Si. 643. 

(c) Brook V. Hertford, 2 P. W. 518. 

(d) Hobson v. Sherwood, 4 B. 184. 

(e) Co. Litt. 175 h. 

(/) Baring v. Nash, 1 V. & B. 551 ; 
Heaton i\ Dearden, 16 B. 147. 

(g) Wills V, Slade, 6 V. 498 ; Gaskell 

V, G., 6 Si. 643. 

(It) Martyii v. Perrynaan, (1662) 
1 Ch. R. 235. 

(i) Porter v, P., 37 0. I), 420,- ex- 
plaining Halfhide v. Eobinson, L. E. 
9 Ch. 373 ; Watt t'. Leach, 26 W. E. 475 ; 
Me Bolton, W. N. (88) 243 ; Willis r. 

W. , 38 W. B. 7 ; Crook v. 0., W. N. 


(90) 26. 

{k) As to the form of order, see Be 
Bloonian, 6 W. E. 178 ; and see further 
as to such persons, Be Molyneux, 10 
W. B. 512 ; Cowper v. Harmer, 57 L. 
J. Ch. 60 ; Be Watson, 58 L. T. 509 ; 
Singleton v. Hopkins, 4 W. E. 107 ; 
Moorehead v. M., 2 Ir. E. Eq. 492 ; 
Be Sherard, 4 De G. J. & S. 421 ; the 
Partition Act, 1868, s. 7, infra ; the 
Trustee Act, 1850, s. 30; the Lunacy 
Act, 1890, s. 120; the Trustee Act, 
1893, s. 30. 

(l) Watkins v. Williams, 3 Mac. & G. 
622 . 

(m) Gibbs y. Haydon, 30 W. E. 726. 

(n) Waite v. Biiigley, 21 C. D. 674 ; 
Swan V. S., 8 Price, 518 ; cf. Watkins 
y, Williams, 3 Mac. & G. 622. 
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Ill Sinclair v. James {a), the owner of the equity of redemption in a 
third share, subject to overriding mortgages over the whole, brought 
an action for partition and made the overriding mortgagees parties 
defendant. The action was on motion (b) dismissed as against the 
mortgagees of the entirety and the separate mortgagee of the 
plaintiff’s share. 

Mortgagee. — A mortgagee of an undivided share may commence an 
action for foreclosure and partition, and may^ move for a receiver of 
the rents of the undivided share of the mortgagor (c). 


Legal Title. — It is essential to partition that the legal title should 
be before the Court (fZ), so where one of several tenants in common 
made a lease of his undivided share for 99 years, it was held that 
the lessee was a necessary party to a bill for partition (e), but a 
mortgagee of the entirety was not(/). Executors and trustees for 
sale of leaseholds, and devisees in trust, sufficiently represent those 
beneficially entitled (g). 

Parties. — Since the Act of - 1868 it is only necessary that a com- 
petent plaintiff and defendant should be named on the writ (h). 
Service of a notice of judgment under sect. 9 of that Act will 
now be sufficient to bind persons who formerly were made parties 
in the first instance, and if such service is dispensed with under 
sects. 3 and 4 of the Partition Act, 1876, piarties interested may be 
bound as if served. An annuitant whose annuity is charged on the 
whole of the estate, is not a necessary party to a partition action (i). 


Title. — The title of the plaintiff to an interest in the property of 
which he seeks partition must be clearly stated, and where he could 
show none, his bill has been dismissed (k). The title of the defendant 
may be alleged generally {1). The rule now, except in simple cases, 


(а) (1894) 3 Ch. 554. 

(б) Under E. S. 0., 1883, 0. 25, r. 4. 
(c) Fall r. Elkins, 9 W. E. 861; 

Davies v. D., 6 Jiir. (N. S.) 1320 ; cf. 
Eobinson v, Aston, 9 Jur. 224; Be 
Hawkesworth, Ir. E. 1 Eq. 179. 

{d) Miller v. Warmington, 1 J. & 
W. 493. 

(e) Oornish v, Gest, 2 Oox, 27. 

(/) 8wan r. S., 8 Price, 518 ; Clarke 
V. Clayton, 2 Gif. 333 ; Bowles v. Eump, 
9 W. E. 370 ; Greenwood v. Percy, 26 


B. 572. 

(g) Stace v. Gage, 8 C. D. 451 ; 
Simpson v. Denny, 10 C. D. 28; E. 
S. 0., 1883, 0. 16, r. 8. 

(A) See e.g. Mason v. Keays, 78 
L. T. 33 (C. A.), 

(C Hixon V. Eastwood, W. N. (1868), 
p. 13; Poole v. P., W. N. (1885), 15. 
See “Eights of Third Parties,” p. 215. 

(/o) Parker v. Gerard, Amb. 236; 
Jope V, Morshead, 6 B. 213. 

(/) Cartwright y. Pultney, 2 Atk. 380. 
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is to send a reference as to the title to Cliamhers (a), and also 
inquiries as to who are the persons interested, and for what estates 
and interests, and whether the}’^ are parties to the action, &c. (?>). It 
seems, however, that a defendant in a partition suit was not entitled 
of right as against a co-defendant to an inquiry as to title (c). The 
uncertainty, therefore, of what are the shares of the different parties, 
is an objection, not to partition altogether, but to partition until such 
shares have been ascertained. 

If the property is very small and the case simple, an immediate 
sale may be ordered on evidence showing the persons interested (d). 

4. Mode in which Partition is Effected. 

It is not the ordinary practice to issue a commission for tlie 
purpose of making a partition, as a partition can now be made more 
satisfactorily and much more cheaply by a Judge, in Chambers where 
inquiries are necessary, or at the hearing (a). 

Commission. — Where commissioners are appointed for a partition 
the procedure is by summons (/). 

The duties of commissioners in making their allotment are well 
set forth by Kindersley, V.-C., in Canning v. <7. {g)* 

Judgment in Partition Actions (see p. 225). — Subject to the 
Partition Acts, a tenant in common, &c., is still entitled to an actual 
]jartition of the property held in common (h). In a judgment for 
partition the equitable rights of all the parties interested in the 
estate will be adjusted (i). Thus, although in point of law a 
defendant to a bill for partition might not have a lien on the 
premises for money expended in buildings and improvements, 
plaintiffs have not been allowed to take advantage of that expendi- 
ture without making an allowance : the Court, therefore, has refused 
to interfere but on such terms, and has ordered a reference to take 


(a) Hawkins v. Herbert, 37 W. R. 
300 ; Wood V. Gregory, infra ; cf . Be 
Stedman, 58 L. T. 709. 

(h) See Seton (1901), pp. 1853, 1879. 

(c) Backhouse v. Paddon, 14 W. E. 
273; and see note, ^‘Disputed legal 
title,” supra, p. 209. 

(d) Wood V. Gregory, 43 C. D. 82; 
JRe Stedman, supra ; Goodacre v. G., 
W. N. (1888) 138. 

(e) See the Forms of J udgment for 
Partition, Seton (1901), p. 1853. 


(/) See Howard v. Barnwell, 2 N. 
E. 414; Seton, 1 ed., 189; Dan.,6ed., 
p. 1336 ; Seton (1901), p. 1889. 

(g) 2 Drew. 436 ; and see Watson v. 
Northumberland, 11 Y. 153; Corbet 
V. Davenant, 2 Bro. Ch. 252 ; Claren- 
don V, Hornby, 1 P. W. 446. 

(7^) Mayfair Property Co. v. John- 
ston, (1894) 1 Ch. 508. 

(?) Story V, Johnson, 2 Y. & C. Ex. 
586. 
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an account of wiiat lias been expended necessarily, or with the 
concurrence of the plaintiff {a). 

And where one joint owaier appears to have received more than 
his share of the rents and profits of the estate, the Court has directed 
an account®, or where he had been in possession, he has been 
charged an occupation rent®. 

A tenant in common, how^ever, occupying the premises, but 
admitting* some co-tenants, and not excluding any, has been held 
not so chargeable®? hut he has been held to be chargeable if he 
excluded the others (c). However, unless a tenant in common in 
possession submits to be charged with an occupation rent, he will 
not be entitled to any account of substantial repairs and lasting 
improvements on any part of the property {f). 

In Be Jones (g) the owner of a moiety, who was also tenant for life 
of the whole, borrowed money on mortgage, which was with other 
moneys spent in permanent improvements of the property. In an 
action for partition after her death it was held, that the present value 
of the improvements, not exceeding the sum originally borrowed, 
must be borne rateably by the owners of both moieties. 

A sum due in respect of occupation rent may be charged upon the 
particular share on further consideration (ft), but not as against a 
mortgagee of this share. 

The judgment may also direct that a sum be paid to one or the 
other of the parties for equality of partition {i). 

And now in an action for partition, where one of the co-owmers is 
in occupation, though not in exclusive occupation, of the property, 
the Court has jurisdiction under the Judicature Act, 1873, s. 25, 
sub-s. 8, to appoint a receiver until the hearing, unless such co-owmer 
elects to pay an occupation rent (ft). 


(a) Swan v. S., 8 Price, 518, doubted 
by Pearson f J., in Re Leslie, 23 C. D. 
p. 564 ; Leigh v. Dickeson, 15 Q. B. 
D. 61, appro'ved by North, J., in Re 
Jones, (1893) 2 Ch. p. 478; Kenrick 
■r. Mountstephen, 48 W. E. 141. Cf. 
Rowley v. Ginnever, (1897) 2 Ch. 503. 

(5) Lorimer r. L., 5 Madd. 363 ; 
Hill V. Fulbrook, Jac. 574 ; Story v. 
Johnson, 1 Y. & 0. 598 ; 2 Y. & 0., 
586 ; Hyde v. Hindty, 2 Cox. 408. 

(c) Turner v. Morgan, 8 Y. 145. 

{d) M'Mahon v. Burchell, 5 Ha. 322. 


(e) Pascoe r. Swan, 27 B. 508. 

(/) Teasdale v, Sanderson, 33 B. 
534; explained hy^ North, J., in Re 
Jones, infra. 

(//) Re Jones, (1893) 2 Ch. 461 ; cf. 
Re Cook’s Mortgage, (1896) 1 Ch. 923. 

[h) Graham v. Cole, Seton (1893), 
Form 19, p. 1541. Cp. Seton 0^01), 
p. 1860; Hilli’. Hickin,(lS97) 2 Ch. 579. 

(?■) Watson V, Gass, 30 W. E. 286 ; 
Seton (1893), Form 11, p. 1566. 

(7c) Porter v. Lopes, 7 C. D. 358. 
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A mill may be divided by giving to the parties every other toll- 
dish, as would have been done at law in case of the writ de partitione 
faciendd ; and in this case ceqidtas seqnittir legem (a), and an advow- 
son may be divided b}" giving every other presentation to the 
church (5). In the case, however, of Johnstone v. Baher (c), the 
right to present to an advowson being vested in tenants in common, 
it was held that the right to nominate was not to be exercised 
according to seniority, but was to be determined by lot (d). In such 
cases, even under the old law, the Court would, it seems, direct the 
partition at once, by decree, without resorting to a commission (6). 
But under the modern law prior to the Benefices Act, 1898, the 
Court, in the case of any advowson, would have ordered it to be sold, 
and the proceeds to be divided amongst the parties according to 
their interests (/) ; because by reason of the nature of such property 
a sale, and a distribution of the proceeds thereof, after payment of 
costs, would have been more beneficial for the parties interested 
than a partition of the property between them. 

But by the Benefices Act, 1898 (61 & 62 Viet. c. 48), s. 1, sub-s. 2, 
it is made unlawful to ofier for sale by public auction any right of 
patronage, save in the case of an advowson to be sold in conjunction 
with any manor or with an estate of not less than 100 acres situate 
in the parish in which the benefice is situate, or in an adjoining 
parish, and belonging to the same owner as the advowson (g). 

Eights of Third Parties. — A partition never aifects the rights of 
third parties i tor instance, in the principal case, it was held, that the 
rights of common of others over the soil and freehold, which the parties 
to the bill had in common amongst them, would not be affected by 
the partition. So, where an action was commenced for a partition of 
an estate by the owner of one moiety against a defendant owning the 
other moiety, it was held, that an annuitant whose annuity was a 
charge on the whole estate, w^as not a necessary party to the action, 
but the order was drawn up with a declaration that it was without 
prejudice to the rights of the annuitant, and that inter se each of the 
parties to the action was liable to pay one half of the annuity {h). 


(a) Clarendon v. Hornby, 1 P. W. 
447, per Lord Macclesfield. 

(i) ib. 

(c) 6 De a. M. & G. 4S9. 

(<i) Seton (1893), Form 13, p, 1567. 
(e) Bodicoate v. Steer, 1 Dick, 69 ; 
Seton, Form 12, p. 1566. 

(/) Young V. T., 13 Eq.p. 175 (n.). 


{g) It appears that this enactment 
has considerably restricted the j)ower 
of the Court to order saie in lieu of 
partition in the case of advowsoiis. 

(/i) Poole i;. P., W. N. (1885), 15. 
See as to mortgagees (n.) “Mortga- 
gor,’* supra, p. 211. 
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Where, in a suit for partition, the defendants are desirous that 
there shall be no partition of their several shares, the partition may 
be confined to the aliquot share of the plaintiff (a). 


Conveyances. — A partition at law vested the legal estate (h), A 
judgment for partition in the Chanceiy Division vests the equitable 
right only, and must be completed by conveyances or their equivalent. 
The judgment on further consideration for partition contains, there- 
fore, directions for the execution of mutual conveyances, and for the 
disposal of the title deeds, &c. (c). 

Where the shares have been allotted to each of the parties, the 
partition is perfected bjm’eciprocal conveyances ; and one party cannot 
impose upon another as a condition of his executing a conveyance, 
that all the other parties must join in the conveyance to him (d). 

On the death, after judgment, of a person entitled to a share, the 
Court will direct, in case he has devised it, that it should be allotted 
to his devisee (c). 

Where the shares of the parties were very minute and complicated, 
the Court, in order to save expense, instead of directing a convey- 
ance of the several shares, has declared each of the parties trustees 
as to the shares allotted to the others of them, and then vested tlie 
whole trust estate in a single new trustee under the Trustee Acts, 
with directions to convey to the several parties their allotted shares(/). 

Infants , — Where infants w^ere pai'ties, the conveyances formerly 
were respited until they came of age, and a day given them to show 
cause against the decree (p), but the practice now is to direct a con- 
veyance at once, and then to declare the infant a trustee without 
giving him a day to show cause (/i). 


Title Deeds. — ^Where parties to a partition action are equally 
interested, the custody of the deed of partition and other deeds is 


(a) Hobson v. Sherwood, 4 B. 184. 
(Z)) Whaley v. Dawson, 2 Sch. & L. 
372 ; Miller Warmington, IJ. & W. 
493. 

(c) Seton (1901), p. 1869 ; Mayfair 
Property Co. v. Johnston, (1894) 1 Oh. 
p. 515 ; and as to title-deeds, see 
infra. 

(d) Orger v, Sparke, 9 W. B. 180 ; 
and see Bowra v, Wright, 4 De Gr. & 
Sm. 265. 

(e) Yalentine v. kliddleton, 2 Ir. Ch, 
B. 93. 


(/) Shepherd v. Ohnrchill, 25 B. 21 ; 
and see Partition Act, 1868, s. 7, infra, 
and Beckett v. Sutton, 30 W. B. 490. 

[g) See Brook v. Hertford, 2 P. W. 
518, 519; Tuckfield v. Buller, Dick. 
2-10, Amh. 197; Thomas ik (xyles, 2 
Vern, 232 ; Wills v. Slade, 6 Y, 498 ; 
A.-G. V, Hamilton, 1 Madd. 214. 

Qi) PerAay, J., in Melior i/. Porter, 
25 0. D. p. 161; Davis T;. Ingram, 
(1897) 1 Oh. 4-47; and see Partition 
Act, 1868, s. 7, infra; Trustee Act, 
1893, s. 31» 
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given to the plaintiff; but if they are not, then they are usually 
given to the person who has the largest interest in the property (a). 
Where a great many persons were interested in a partition deed, it 
was directed to be enrolled, with liberty to any party to have a 
duplicate at his own expense (b)» But if any of the deeds relate 
solely to any distinct part of the property^ allotted to any party, they 
will be delivered to him(c). The deeds are sometimes ordered to be 
deposited in the Central Office for the mutual benefit of the parties (f/). 

5. Partition and Sale under the Partition Acts. 

The Partition Acts, 1868 and 1876, have very usefully increased 
the jurisdiction of Courts of equity (now assigned to the Chancery 
Division by Judicature Act, 1873, s. 34, s.s. 3), to direct sales instead 
of partitions. 

The Partition Act, 1868 (31 <fe 32 Viet. c. 40). 

S. 8. In a suit for partition, where, if this Act had not been 
passed, a decree for partition might have been made, then if it 
appears to the Court, that, by reason of the nature of the property to 
which the suit relates, or of the number of the parties interested, or 
presumptively interested therein, or of the absence or disability of 
some of those parties, or of any other circumstance, a sale of the 
property and a distribution of the proceeds would be more beneficial 
for the parties interested, than a division of the property between or 
among them, the Court may, if it thinks fit, on the request of any of 
the parties interested, and notwithstanding the dissent or disability 
of any others of them, direct a sale of the property accordingly, and 
may give all necessary or proper consequential dii-ections.’’ 

Suit for Partition.’^ — See the definition given in the Act of 1876, 
s. 7, infra, p. 232. 

Where, if this Act had not been passed, ’’ &c. — These wmrds, which 
occur in this and the two next sections, limit the operation of the Act 
to those cases in which partition might have been decreed before it 
wuis passed : as to which see Parts 2 and 3, supra. 


^^More heneficial.” — That is in 
proof is on those seeking a sale 

(a) Elton V. E., 27 B. 633 ; see Jones 
V. Robinson , 3 De C. M. & G. 911. 

(h) Elton V. E., 27 B. 632. 

(c) Jones V, Bobinson, 3 De G. M. & 
G.'911.'''' ' 

(i) Sefcon (1901), p. 1891 , and Eoms, 


a mone}^ sense (e). The onus of 
(/). The Court has ordered, as 
Ib. p. 1883. 

{e) Drinkwater v, Eadcliffe, 20 Eq. 
523 — 528 ; Pleming v. Crouch, W. N. 
(1884) 111. 

(/) Huddersfield Jacomb, W. 
(1874) 80. 
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being more beneficial to the parties than a partition, the sale of an 
advowson (a) ; of a farm house and thirty acres of land divisible into 
thirty-six shares (h) ; of an estate comprising a first-class mansion, 
with a park of nearly 200 acres, above 3,000 acres of agricultural 
land, and a manor the rights of which extended over thirty square 
miles, divisible in moieties (c) ; and in Ireland, of an estate during the 
minority of three of the defendants, although there was a direction 
in the will under which they derived their interest in the estate that 
no sale should take place until the youngest of them should attain 
twenty-one (i/). 

it thinks fit.’’ — The power is discretionary (e), and will not as 
a rule be interfered with on appeal (/). 

“ On the Eequest.” — This is an absolute power of sale on the 
request of anybody, provided the Court is satisfied that it would be 
more beneficial for the parties interested than a division (g). 

As to requests for sale by persons under disability, see the Act 
of 1876, s. 6 (A). A sale has been ordered at the request of a 
mortgagee (i). 


Direct a Sale.” — This section gives power to the Court to sell 
for certain reasons. These reasons are specified in every case but 
one. The reasons specified are — the nature of the property, the 
number of the parties interested, the absence or disability of some of 
the parties. The reasons are unspecified in one case, viz., where 
by reason of any ‘‘other circumstance” a sale of the property and 
distribution of the proceeds would be more beneficial to the parties 
interested than a division of the property between or among them. 
Whenever that happens, and any party interested applies for a sale, 
the Court may direct a sale (&). 

And the Court, if it thinks it to be beneficial so to do, may order a 
sale at the request of parties holding a small amount of shares again-st 
the wishes of those holding a very much larger amount. Thus, 
it has been held that a sale might be ordered at the request of a 


(a) Young v. Y., 13 Eq. 175. 

(?)) Drinkwater v, Radclifie, 20 Eq. 
528. 

(c) Pemberton v. Barnes, L. E. 6 Ch. 
685. 

(d) Thompson v. Richardson, Ir, R. 
6 Eq. 596 ; see also Pitt v, Jones, 
5 A. C. 651. 


(e) Pemberton v. Barnes, supra. 

{/) Dyer v, Paynter, 33 W. R. 806. 
{g) Per Jesse?, M. R,, in Drinkwater 
r. Radclifie, supra. 

(//) Post, p. 231. 

('?) Davenport v. King, 49 L. T. 92. 
(Jc) Drinkwater v. Radcliffe, supra. 
See (n.) “ Judgments,” &c., p. 225, 
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person holding one-tenth against parties holding the other nine- 
tenths {a). But the onus lies on the owners of the smaller share 
who desire a sale, of showing that it is, under the circumstances, the 
most beneficial course for all imr tics (&). 

S. 4. In a suit for partition, where, if this Act had not been 
passed, a decree for partition might have been made, then if the 
party or parties interested, individually or collectively, to the extent 
of one moiety or upwards in the property to which the suit relates, 
request the Court to direct a sale of the property and a distribution 
of the proceeds, instead of a division of the property between or 
among the parties interested, the Court shall, unless it sees good 
reason to the contraiy, direct a sale of the property accordingly, and 
give all necessary or proper consequential directions.” 


Parties Interested ^ to Extent of One Moiety.” — Where the 
owners of a moiety ask for a sale under this section, it is imperative 
on the Court to order a sale, unless it sees good reason to the 
contrary ; that is to say, the onus is thrown on the persons who say 
that the Court ought not to order a sale, to show some good reason 
why it should not do so ; otherwise the Court is bound to order it (c). 
The mere fact that the owners of the other moiety oppose a sale is 
not a sufficient reason to the contraiy. would,” said Hatherley, C., 
“ be striking the 4th section out of the Act to say that the owners of 
the other moiety have no more to do than to come and say ‘ we do 
not wish for a sale ’ ” (d). 

With regard to the question who can be considered owner of a 
moiety, where real estate was settled as to one moiety to the separate 
use of P., a married woman, for life, with remainder as she should, 
notwithstanding coverture, by will, appoint, and in default to T., it 
w^as held, that although if M. did not appoint, her share would go 
over, she was the owner of one moiety of the estate within the mean- 
ing of the 4th section (c). A mortgagee is a person interested (/). 

Request the Court.” — The request may be withdrawn and a parti- 
tion asked for (^). 


{a) Pemberton v, Barnes, L. R. 6 Oh. 
699. 

{b) Allen v. A., 21 W. R. 842. 

(c) Pemberton v. Barnes, L. H . 6 Oh. 
693 ; Lys. i’. L., 7 Eq. 126, 128 ; Porter 
•i\ Lopes, 7 O. D. 358 ; Fleming v. 
Crouch, W.N. (1884) in. 


(ri) Pemberton v. Barnes, supra. 

(e) Parker v. Trigg, W. N. (1874), p. 
27. 

(/) Davenport v. Ring, 49 L. T. 92. 
(g) Williams v. Grames, Pitt v. Jones, 
infra ; and see Partition Act, 1876, s. 6, 
infra. 


220 


BOUNDARIES AND PARTITION. 


Agar V. Fairfax. 

Shall unless ^ ^ good reason to the contrary direct a Sale.” — That 
is, shall direct a sale, irresj)eetive of the nature of the property, 
irrespective of the number of persons, irrespective of absence or 
disability, irrespective of any special circumstances which make the 
Court think it beneficial. The parties interested to the extent of 
one moiety are entitled to a sale as of right, unless there is some 
good reason to tlie contraiy shown ; they have not to show any 
reason for the sale, but a reason to the contrary must be shown (a). 
The fact that the owner of one moiety of an estate is yearly tenant 
of the whole property, and occupies it for commercial purposes, and 
also resides thereon, is no sufficient reason why a sale of the property 
should not be decreed hereunder (/;). The fact, moreover, that the 
income of an infant defendant, interested in a moiet}^ of the property 
in question, might be materially diminished by the Court directing a 
sale, is not a sufficient reason within the meaning of the section, 
against the Court directing a sale when asked for by the owner of the 
other moiety (c). 

In a case in Ireland it has been laid down that the only “ good 
reason to the contrary ” is to show affirmatively tliat there is no diffi- 
culty in making an actual partition (cZ). See further as to ‘‘good 
reason,” Pemberton v. Barnes (c), and Saxton v. Bartley (/). 


S. 5. “In a suit for partition, where, if this Act had not been passed, 
a decree for partition might have been made, then, if any party inter- 
ested in the propert3^to which the suit relates, requests the Court to 
direct a sale of the property and a distribution of the proceeds instead 
of a division of the proj^erty between or among the parties interested, 
the Court may, if it thinks fit, unless the other parties interested in 
the property, or some of them, undertake to purchase the share of the 
party requesting a sale, direct a sale of the property and give all neces- 
sary or proper consequential directions ; and in case of such under- 
taking being given, the Court may order a valuation of the share of 
the party requesting a sale, in such manner as the Court thinks fit, 
and may give all necessary or proper consequential directions.” 


(a) Per Jessel, M. R., in Drink water 
r. Radclifie, 20 Eq, 530 ; Pitt v, Jones, 
5 A. G. 661. 

(5) Wilkinson v. Joberns, 16 Eq. 
14 ; Roughton v. Gibson, W. N. (1871) 
(V.-aB.),p. 32. 

(c) Rowe V. Gray, 5 0. D. 263; 
Rongliton r. Gibson, 36 L. T, 93, 


25 W. R. p. 269; but see Lang- 
mead v, Cockerton, 25 W. R. 315 ; 
Porter v. Lopes; Fleming v. Crouch, 
supra. 

(d) Re Langdale’s Estate, 5 Ir. E. 
Eq* 572 ; Be Whitwell, 19 L. R. Ir. 45. 

(e) L. R. 6 Gh. 693. 

{/) 48L. J. Ob. 519. 
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^ unless tlie otlier Parties undertake.’’ — It is clear 

that the 5tli section was intended for the benefit of part-owners 
who desire a sale ; in which case the otlier parties interested who 
object to a sale may be compelled to buy the shares or have a sale, 
but there is nothing to compel a man to sell his shares at a valua- 
tion (a). The construction to be put upon the 5th section has been 
well explained by Jessel, M. E., in Drinkivater v. EadcliffeQS). The 
5th section,” says his Lordship, ^‘provides that, if any party interested 
ill the property requests the Court to direct a sale of the property 
instead of a division, the Court may, if it thinks fit (this is discre- 
tionary), unless the other parties interested in the property undertake 
to purchase, give all necessary and proper directions for such sale. 
What does that mean ? Under the 4th, where the parties requesting 
a sale have got more than a moiety, you do not want that ; it conse- 
quently applies to the case of the owners of less than a moiety 
making the request. Now that case is provided for by the 3rd 
section; in every possible case where the Court thinks a sale is 
proper and for the benefit of the parties interested. Therefore the 
5th must apply to a case where the Court sees no reason for pre- 
ferring a sale to a partition. That case is not provided for by the 
3rd, nor is it provided for by the 4tli section. Where the Court sees 
no reason at all, still any party interested mayapxily; and then there 
is a limit imposed, and the limit is this, that the Court shall not 
exercise the new ^lower given by the 5th section, which depends 
entirely upon the caprice of the xiartj^ asking, without any oxiinion of 
the Court being ex^iressed, if other peojile will buy. That is a check 
ux)on the new xiower — not, as it has been sujiposed to be, a limitation 
of the 3rd and 4th sections (c) ; but it is a new power given to any 
party, whether plaintiff or defeiidantj to apply with or without any 
reason whatever, to the Court for a sale, and he is entitled to ask for 
it unless somebody is going to buy; and then WillidMS v, Gcbines 
says that if he does ajpply for it and somebody else does offer to buy 
his sluire, he may withdraw his request. That is my view of the 
law.” This section does not qualify or control section 3, but is 
an independent clause giving an entirety new power (cQ. party 
asking for a sale cannot be comx)clled to with his share at a 
valuation, and the Court cannot order a sale if an undertaking be 
offered (e). The undertaking to purchase ought to be given at the 

[a) Williams v. Grames, L. E. 10 Oh. (c) See Pitt v. Jones, 5 A. 0. 651. 
204. id) Pitt V. Jones, 5 A. 0, at p. 659. 

(/>) 20 Eq. 531. (e) Pitt Jones, supra. 
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hearing (a), and may now be given, as in the case of a request for 
sale, by a party under disability (h). The onus of showing some 
good reason for ordering a sale hereunder is on the applicant (c), 
and the Court is not bound to order a sale hereunder, even if none 
of the persons interested undertake to purchase (d). 


S. 6. “ On any sale under this Act, the Court may, if it thinks fit, 
allow any of the parties interested in the property to bid at the sale, 
on such terms as to non-payment of deposit, or as to setting off or 
accounting for the purchase-money, or any part thereof, instead of 
pa3‘ing the same, or as to any other matters, as to the Court seem 
reasonable.” 


The Court may.” — Although as a general rule parties having the 
conduct of a sale are not allowed under the 6tli section to bid (t?), the 
Court, nevertheless, has, under peculiar circumstances, allowed this 
to be done(/). In another case on an order for sale, liberty was 
given to either party to bid, some third party in Chambers to have 
the conduct of the sale (g). 

k defendant, moreover, the owner of a moiety, was allowed to bid, 
upon the terms, in the event of his becoming a purchaser, of paying 
into Court one moiety only of the purchasennoney (h). 

S. 7. This section, which enacted that section 30 of the Trustee 
Act, 1850, should extend and apply to cases, where in suits for par- 
tition the Court directed a sale instead of a division of the property, 
was repealed by the Trustee Act, 1893. Section 31 of that Act 
replaces this section and section 30 of the Trustee Act, 1850. 

Section 81, supra, so far as concerns partition, enacts that where 
a judgment is given for . . . partition or sale in lieu of partition 
. , . of any land . . . the High Court may declare that any of 
the parties to the action are trustees of the land or any part 
thereof within the meaning of this Act or may declare that the 
interests of unborn persons . . • are the interests of persons who 
on coming into existence would he trustees within the meaning of 
this Act and thereupon the High Court may make a vesting order 


(«) Drink water v. Eadclifie, 20 Eq. 
528, 532. 

(5) Partition Act, 1868, s. 3, supra, 
p. 217 ; Partition Act, 1876, s. 6, p, 231. 
C) Eichardson Eeary, 39 C. D. 45. 

(^0 Ih. 

{e ) Gilbert v. Smith, 11 0. D, p. 82. 


(/) Pennington v. Dalbiac, IS W. E. 
684 ; not followed in Yerrall v. Oath- 
cart, 27 W. E. 645. 

(g) Eoughton Gibson, infra. 

(h) Wilkinson v, Joberns, 16 Eq. 
14, 18 ; cf. Eoughton v. Gibson, 25 W. 
E. 269. 
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relating to the riglits of those persons, born and unborn, as if they 
had been trustees.” 

Independent!}^ of statute, wherever the Court had jurisdiction to 
make a decree for sale, such decree bound in equity the interests of 
all persons not in existence, and who could not be made parties to 
tlie suit; statutory authority was, however, necessary to enable the 
Court to effectuate the transfer of the legal estate (a). 

Where the shares of parties to a partition suit were very minute 
and complicated, the Court declared each of the parties trustees as 
to the shares allotted to the other of them, and vested the whole in a 
single trustee with directions to convey to each of the parties their 
allotted shares (6). 


S. 8. “ Sections 23 to 25 (both inclusive) of the Act of the session 
of the 19th and 20th years of her Majesty’s reign (c), ‘to facilitate 
leases and sales of settled estates,’ shall extend and apply to money 
to be received on any sale effected under the authority of this Act.” 

The Settled Estates Act, 1856, was repealed by the Settled Estates 
Act, 1877, sections 34 to 36 of which correspond to sections 23 to 25 
of the repealed Act. 


Sale out of Court. — Under this section the Court has power to 
order a sale out of Court and payment of the proceeds to trustees (d). 
In Striignell v. S. (e) it was held that where some of the parties 
interested are not sui juris and the trustees have no power of sale 
there is no jurisdiction hereunder to ordera sale out of Court (/). This 
section applies to dealings with all estates, whether settled or not (g). 
Conversion. — A judgment for sale in a partition action properly 
made converts the shares of the parties thereto (/i), and the con- 
version takes place from the date of the judgment, and before sale (?’). 

Where, however, real estate is sold under a judgment on a partition 
action in the case of parties under disahilitij , an equity for recon- 


(a) Basnett v. Moxon, 20 Eq. 182, 
184; Stanley Wrigley, 3 Sm. & G-. 
18 ; Lees v. Coultou, 20 Eq. 20. As to 
the present practice with regard to 
infants, see Mellor r. Porter, 25 0. D. 
161, and p. 216, supra; and as to 
lunatics, see p. 211, supra. 

{h) Shepherd r. CTutrchill, 25 B. 21 ; 
Orger v, Sparlu.u 9 W. P. ISO. 

(c) Oil. 1 20 (Set 1 led Estates Act, 1856). 
((/) IJavwurd r. Sinitli, 20 E. T. /O; 
Cliubb /•. Pctliplier, W. N. (1872), p. 
110, not followc'cl in Baker v, B., unre- 


ported ; see Strugnell y. S., 27 C. D. 259. 
(e) 27 C. B. 259. 

(/) And see Be Harvey’s S. E., 21 C. 
D. 123 ; Higgs i\ Borkis, 13 Eq. 280 ; 
Aston Meredith, 13 Eq. 492. 

(g) Be Barker, 17 C. B. 244. 

{h) Arnold v. Bixon, 19 Eq. 113 ; Be 
Pickard, 53 L. T. 293. 

fi) Hyett r. Mekin, 25 C. B. 735; 
Be Dodson, (1908) 2 Ch. 638 ; Burgess 
V. Booth, (1908) 2 Ch. 649, following 
Steed V. Preece, 18 Eq. 192. 
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Yersioii arises bj force of this section ; this equity is applicable in 
the case of the share of an infant (a), or a married woman who has 
done nothing to affect her equity (b), and also in the case of the share 
of a person of unsound mind (c ) ; and upon their deaths, their shares 
will be treated as realty (cl). If a person siii juris becomes entitled 
as heir-atdaw to the share of an infant in lands sold hereunder, he 
takes it as j)ersonal estate (e). 

This equity was held not to exist where a married woman requested 
or consented to a sale under section 6 (infra) of the Partition 
Act, 1876, and the property was held to be converted (/). 
The share of a married woman who elected to treat it as 
personalty might, with her consent, be paid to her husband (p), and 
where the fund was under 200/., it was paid to her on her separate 
receipt, without separate examination, on an affidavit of no settle- 
ment {h). The equity is not, however, affected in the case of an infant 
requesting or giving his consent to a sale through his next friend (/). 


S. 9. Any person who, if this Act had not been passed, might 
have maintained a suit for partition, may maintain such suit against 
any one or more of the parties interested, without serving the other 
or others (if any) of those parties ; and it shall not be competent to 
any defendant in the suit to object for w^ant of parties; and at the 
hearing of the cause, the Court may direct such inquiries as to the 
nature of the property, and the persons interested therein, and other 
matters as it thinks necessary or proper, with a view to an order for 
partition or sale being made on further consideration ; but all persons 
who, if this Act had not been passed, would have been necessary 
parties to the suit, shall be served with notice of the decree or order 
on the hearing, and after such notice shall be bound by the proceed- 
ings, as if they had been originally parties to the suit, and shall be 
deemed parties to the suit ; and all such persons may have liberty to 


(a) Foster i\ F., 1 C. D. 588. 

{h) Mildmay v. Quicke, 6 0. D. 553 ,* 
lie Lloyd, 9 P. D. 65. 

(c) Orimwood v. Bartels, 25 W. Pw. 
843 ; lie Barker, 17 0. D. 241 ; He 
Pares, 12 C. D. 333; A.-G. r. Ailes- 
bury, 14 Q. B. D. p. 901. 

(ri) Howard v. Jalland, W. N., 
(1891) 210. Approved in He Norton, 
(1900) 1 Oh. 101. 

(e) Mordaunt Benwell, 19 C. D. 
302. 

(/) Wallace v. Greenwood, 16 0. B. 


362 ; and see Ilyett v. Mekin, supra ; 
and cf. Fowler Scott, 19 W. E. 972. 

(g) Slandering -y. Hall, 11 0. D. 
652; AeEobins, 27 W. E. 705. 

(h) Wallace i’. Greenwood, 16 0. D. 
362 ; cl Topham v. Burgoyne, 41 L. 
T. 670. The limit is now 5001, Seton 
( 1 893), p.789 ; He Morton, W.N.(74)18L 

(i) He Norton, (1900) 1 Oh. 101 ; 
approving Howard v, Jalland, supra, 
and questioning Wallace v. Green- 
wood, 16 0 D. 362; but see He Dodson, 
(1908) 2 Oh. at p. 643. 
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attend the proceedings ; and any such person may, within a time 
limited by general orders, apply to the Court to add to the decree or 
order.” 


Parties, — -As to parties to partition actions see supra (a). 


Shall he served.” — A sale cannot be ordered until all parties 
are before the Court (b), or have been served with notice of the 
judgment (c), unless such service has been dispensed with (d), or 
they are sufficiently represented by their trustees (e), or death is 
pi'esumed (/). 


Judgments and Orders (see p. 213). — If all pei'sons interested are 
parties, and the title is proved at the hearing, a judgment for sale 
may be then given (^). Where the defendants admit the title, an 
order may be made directing the usual inquiries as to the persons 
interested in the property (h) ; and in Ripley v. Saivyer (i) such 
inquiries were held to be sufiicient protection to infants. Or an 
order for sale may be made conditional on the persons interested 
being certified as being parties to the action (k). The general rule 
is, however, to send a reference as to title to Chambers (Z). 

Where all the parties are not before the Court, a sale can only be 
ordered at the hearing on further consideration (m), or on certificate 


as above mentioned. 

Inquiries may be directed in a District Eegistry, but the 
application for sale should be to the Judge to whom the action is 
assigned (n). 

When in a partition suit a decree is made for sale dependent upon 


its being found under inquiries 

(a) Note ‘‘ Parties,” p. 212. 

(b) Mildmay v. Quiche, 20 Eq. 537 ; 
Dodds V. Gronow, 17 W. R. 511. 

(c) See R. S. 0., 1883, Order 16, r. 40. 

(d) See Partition Act, 1876, s. 3, 
infra; R. S. 0., 1883, 0. 55, rr. 35, 
35a ; Phillips v. Andrews, 56 L. T. 108. 

(e) See Goodrich v. Marsh, W. N. 
(1878) 186 ; R. S. 0., 1883, 0. 16, r. 8 ; 
Stacev. Gage, 8 0. D. 451. 

(/) Jackson 2 ?. Lomas, 23 W. R. 744; 
Rawlinson v. Miller, 1 0. D. 52. 

(g) Mildmay v, Quicke, 20 Eq. 538 ; 
Lees t;. Goulton, 20 Eq. 20; Powell 
P., L. R. 10 Oh. 130 ; Rawlinson v. 
Miller, 1 0. D. 52 ; Gilbert v» Smith, 2 

W* & T.— YOL. I, 


thereby directed that it would be 

0. D. 686 ; Burnell v, B., 11 C. D. 213 ; 
Dodds V. Gronow, 17 W. R. 511 ; i?e 
Stedman, 58 L. T. 709 ; Wood v. Gre- 
gory, 43 0. D, 82 ; Hawkins v. Herbert, 
60 L. T. 142. 

(h) Gilbert v. Smith, 2 0. D. 686. 

('/) 31 0. D. 494 ; cf. Willis v. W., 
38 W. R. 7. 

(k) Senior v, Hereford, 4 0. D. 
495; Scott v. Watson, Seton (1901), 
p. 1856. 

(l) Hawkins v. Herbert, supra. 

(m) Mildmay -y. Quicke, supra. 

(n) Cf. Sykes t;. Scholfield, 14 0. D. 
629. 
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more beneficial than a partition, and that all parties entitled were 
parties to the suit, if a sale takes place lefore the certificate is made^ 
the purchaser is entitled to be discharged, although a certificate may 
be afterwards made, finding that the proper parties are before the 
Court, and that a sale is beneficial {a). But where all the parties 
interested are in fact before the Court at the hearing, and are 
walling to convey, and a good title can be made independently of 
the Partition Act, 1868, the purchaser is bound to accept such title, 
and cannot rely upon a technical informality in the decree (5). The 
Court in ordering a sale at the request of the parties to the action, 
will not in the absence of the other parties interested, preface the 
judgment order for sale with an expression of its opinion that a sale 
is more beneficial than a partition (c). 


‘‘On farther consideration.’’ — These words are to be taken in a 


popular sense as referring to any consideration the cause receives 
after the inquiries have been made (d). 

And in a judgment on a trial of a partition action, an inquiry as 
to incumbrances may be directed, as that would assist in clearing 
the title {e). 

The Court has power to direct a sale in Chambers by auction before 
the chief clerk, or by an auctioneer (/), or may confirm a conditional 
contract for sale entered into between the parties (g). 

It may also make an order for partition instead of sale (/i), even in 
opposition to the chief clerk’s certificate (i), or for partition of part 
and sale of the rest {k). The Court has refused to order a sale 
reserving the minerals Q), but it will bar the estate tail of a lunatic 
for the purposes of a sale (m). 

Liberty may be given to the parties to bid at the sale, and to set 
oif part of the purchase-money against their respective shares, and 
they will be charged interest thereon at the rate of 3 per cent. (n). 

And by K. S. C., 1888, Order 51, r. 1a, in cases where a partition is 


(a) Powell P., L. E. 10 Oh. 130. 
{Jb) Eawlinson v. Miller, 1 0. D. 
2 ; Cavendish v. 0., L. E. 10 Oh. 319. 

(c) Re Ilardiman, 16 0. D. 360 ; 
Waite V, Bingley, 21 C. D. 674. 

(d) Powell P., L. E. 10 Oh. 130, 
134 ; Mildmay V. Quicke, 20 Eq. 537, 

ie) Seton (1901), Form 3, p. 1855. 
(/) Pemberton v, Barnes, 13 Eq 
349. 


{g) Grove v, Oomyn, 18 Eq. 387. 

{li) Dicks Batten, W. N. (1870), 
p. 173. 

{{) Allen V. A., 21 W. E. 842. 

[k) Roebuck v. Ohadebet, 8Eq. 127 ; 
Pennington v, Dalbiac, 18 W. E. 684. 

(Q Lawe^». Stoney, W. N. (1876), 
p. 141. 

(m) Pares, 12 0. D. 333. 

(n) Re Dracup, (1894) 1 Oh. 59. 
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ordered, a Judge lias power, in addition to the powers already 
existing, with a view to avoiding expense or delay, or for other good 
reason, to authorise the same to be carried out, either by laying 
proposals before the Judge in Chambers for his sanction ; or by 
proceedings altogether oirt of Court, any moneys produced thereby 
being paid into Court or to trustees, or dealt with as the Judge may 
order. But the Judge is not to authorise proceedings altogether 
out of the Court, unless he is satisfied, that all persons interested in 
the estate to be sold are before the Court or are bound by the order 
for sale. And every order authorising proceedings, altogether out 
of Court, is to be prefaced by a declaration that the Judge is so 
satisfied, and by a statement of the evidence upon which such 
declaration is made (a). 


Notice of Decree.’’ — See Partition Act, 1876, s. 3, infra, p. 229. 


S. 10. In a suit for partition, the Court may make such order 
as it thinks just respecting costs up to the time of the hearing.” 


Costs.” — The old practice as to costs is stated supra (b). 

In a suit for sale under this Act, where the plaintiffs were owners 
of one moiety and the defendants of one fourth of the estate, and 
the owners of the remaining fourth were served with notice of the 
decree, it was held that the costs of all parties ought to be paid out 
of the estate, and Selborne, C., said that, having regard to this 
section, it could not be said that the Court was bound by the old 
rule as to costs of partition suits. That it was impossible to lay 
down a general rule on the subject, that there might be cases in 
which the Court, in the exercise of its discretion, would follow the 
old practice (c). 

It is now settled practice to allow the costs of all necessary parties 
in an action for partition or sale, out of the entire estate or out of 
the entire proceeds of sale, on the broad principle that the costs 
properly incurred with the view of partition or realisation are incurred 
on behalf of all. The costs of each share would thus be borne by 
the estate, a rule which generally speaking works fairly {cl). 


(a) See Annual Practice (1909), 
vol. i., pp. 738, 739, and the notes 
thereto; Willis v, W., 61 L. T. 610; 
Crook 0., W. N. (1890) 26; Re 
Stedman, 58 L. T. 709 ; and for a form 
of order for sale out of Court, see Pitt 
r. White, 57 L. T. 650. 

(t) Per Eldon, 0., p. 206. 


(c) Simpson V. Ritchie, 16 Eq. 103; 
Osborn v, 0,, 6 Eq. 338 ; Miller v, 
Marriott, 7 Eq. 1 ; Leach v. Westall, 
17 W. B. 313. • 

(d) Belcher Williams, 45 0. D. 
p. 513; Catton v. Banks, (1893) 2 Ch. 
p. 224 ; Graham v, Clinton, 81 L. T. 
717; also Cannon v, Johnson, 11 Eq. 

15 2 


228 


BOUNDARIES AND PARTITION. 


Agar V. Fairfax. 

Bat the Court has a discretion {a)^ and the rule may be departed 
from under special circumstances (5). For instance, a defendant 
who improperly disputed the plaintiff’s title, has been ordered to 
pay so much of the costs as he thereby occasioned (c), and the costs 
occasioned by adverse litigation between the parties interested in 
any share will, to some extent at any rate, have to be borne by that 
share and not by the estate generally {d). 

North, J., in Belcher v. Williams {e), thought the shares” ought 
to be taken as they were ascertained at the time when the chief 
clerk’s certificate was made, but Kekeivicli, J., in Cation v. Banks (/), 
thought otherwise. 

As to the costs of incumbrancers, if they are not parties and are 
not entitled to appear, then they will get no costs (g). If they are 
entitled to appear, then they will as a general rule get their costs 
out of the estate (/i). But Kekeivich, J., held in Catton v. Banks, 
supra, that only one set of costs should be allowed in respect of the 
share mortgaged. Thus in Catton v. Banks there were three shares, 
of which one was unincumbered, the second had two mortgages upon 
it, and the third one. Kekeivich, J., held that there should be three 
sets of costs only, one for each share, whereas if the rule in Belcher 
V. Williams had been followed, there would have been six sets of costs. 

As to the costs of trustees, see Hervey v. Olliver (k). The costs 
of infants (1), or of a lunatic {m), may be charged upon and ordered 
to be raised out of the shares allotted to them. 


S. 11. This section gave power to make general orders under 
the Act (n). 


90 ; Thompson v. Richardson, 6 Ir. R. 
Eq. 596 ; Ball v. Kemp-Welch, 14 0. 
D. 512 ; Osborn v. 0., 6 Eq. 338 ; 
Miller v. Marriott, 1 Eq. 1 ; Simpson 
V. Ritchie, 16 Eq. 103. 

{a) Sect. 10 of the Act, R. S. C., 1883, 
Order 65 , r. 1 ; J udicature Act, 1890, s. 5 ; 
Annual Practice (1909), vol. i., p. 971. 

(0 Wilkinson v. Joberns, 16Eq. 14; 
Porter v. Lopes, 7 0. D. 367 ; Wilkin- 
son V. Castle, 16 W. R. 501 ; Hills v, 
Archer, (1904) W. N. 113. 

(c) HiU V. Eulbrook, J ac. o74 ; 
Wilkinson v. Castle, 16 W. R. 501 ; 
Morris v. Timmins, 1 B. 411, 418. 

(d) Mildmay V. Ouicke, 46 L. J. Ch. 
667 ; Jennings v. Roster, W. N, (1884' 


200 ; Hawkes v. H., 63 L. T. 488 ; 
Belcher v, Williams, 45 C. D. p. 514. 

(e) 45 0. D. p. 515. Ancell v, Rolfe, 
40 Sol. Jo. 230; W. N., (1896) 9. 

(/) (1893) 2 Ch. p. 226 ; see Ancell 
V. Rolfe, supra. 

{g) Mildmay v. Qnicke, 46 L. J. Ch. 
667, 669. 

Qi) Belcher v, Williams, supra ; but 
see Ancell v. Rolfe, supra; and Be 
Yase, 84 L. T. 761. 

(h) 57 L. T. 239. 

(0 Cox C., 3 Kay & J. 544. 

(-m) Singleton Hopkins, 4 W.R. 107. 
ln'\ See Judicature Act, 1881, s. 19 
Annual Practice (1909), vol. ii., p. 578 
(n.), “Rul^ CornmitteeA 
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S. 12. In England,, the County Courts shall have and exercise 
the like power and authority as the Court of Chancery in suits for 
partition (including the power and authority conferred by this Act), 
in any case where the property to which the suit relates does not 
exceed in value the sum of 500Z., and the same shall be had and 
exercised in like manner, and subject to the like provisions as the 
power and authority conferred by s. 1 of the County Courts Act, 1865.’’ 

‘‘County Courts.” — See County Courts Act, 1888, and as to the 
Iransfer of actions to the Chancery Division, s. 68 thereof, and 
Rawlinson v. Miller {a), where the proceeds of sale exceeded 500^. 

Chancery of Lancaster. — See Chancery of Lancaster Act, 1890, s. 3. 

The Partition Act, 1876 (39 & 40 Viet. c. 17). 

S. 8. “ Where in an action for partition it appears to the Court 
that notice of the judgment on the hearing of the cause cannot be 
served on all the persons on whom that notice is, by the Partition 
Act, 1868, required to be served, or cannot be so served without 
expense disproportionate to the value of the property to which the 
action relates, the Court may, if it thinks fit, on the request of any of 
the parties interested in the property, and notwithstanding the dissent 
or disability of any others of them, by order, dispense with that service 
on any person or class of persons specified in the order, and, instead 
thereof, may direct advertisements to be published at such times and 
in such manner as the Court shall think fit, calling upon all persons 
claiming to be interested in such property who have not been so 
served to come in and establish their respective claims in respect 
thereof before the judge in Chambers within a time to be thereby 
limited. After the expiration of the time so limited all persons who 
shall not have so come in and established such claims, whether they 
are within or without the jurisdiction of the Court (including persons 
under any disability) shall be bound by the proceedings in the action 
as if on the day of the date of the order dispensing with service they 
had been served with notice of the judgment, service whereof is 
dispensed with ; and thereupon the powers of the Court under the 
Trustee Act, 1850, shall extend to their interests in the property to 
which the action relates, as if they had been parties to the action ; 
and the Court may thereupon, if it shall think fit, direct a sale of the 
property, and give all necessary or proper consequential directions.” 

{a) 1 C. D. 52. 



230 


BOUNDABIES AND PAKTITION. 


Agar V. Fairfax. 

May ^ ^ dispense.’’ — For form of order giving liberty to 

apply for service being dispensed with see below (a). 

‘^Advertisements.” — If service is dispensed with, advertisements 
must be issued (Z>). But if the persons with regard to whom service 
is dispensed with have no beneficial interest, advertisements will not 
be necessary (c). 

S. 4. “ Where an order is made under this Act dispensing with 
service of notice on any person or class of persons, and property is sold 
by order of the Court, the following provisions shall have effect: — 

(1) The proceeds of sale shall be paid into Court to abide the 

further order of the Court. 

(2) The Court shall, by order, fix a time, at the expiration of 

which the proceeds will be distributed, and ma}", from time 
to time, by further order extend that time. 

(8) The Court shall direct such notices to be given by advertise- 
ments or otherwise, as it thinks best adapted for notifying 
to any persons on whom service is dispensed with, who may 
not have previously come in and established their claims, 
the fact of the sale, the time of the intended distribution, 
and the time within which a claim to participate in the 
proceeds must be made, 

“ Advertisements.” — See this note to s. 3, supra. 


(4) If at the expiration of the time so fixed or extended the 

interests of all the persons interested have been ascertained, 
the Court shall distribute the proceeds in accordance with 
the rights of those persons. 

(5) If at the ex];)iration of the time so fixed or extended the 

interests of all the persons interested have not been ascer- 
tained, and it appears to the Court that they cannot be 
ascertained, or cannot be ascertained without expense 
disproportionate to the value of the property or of the 
unascertained interests, the Court shall distribute the 
proceeds in such manner as appears to the Court 
to be most in accordance with the rights of the 
persons whose claims to participate in the proceeds have 


(«) Seton (1901), Forms pp. 1853, 
et seq. ; Be Hardiman, 16 0. D. 360; 
and of, E. S. C., 1883, Order 55, it. 35, 
35a; Annual Practice (1909), Part I., 
pp. 835, 836. 


(5) Hacking r. Whalley, 51 L. J. Ch. 
944 ; Phillips v. Andrews, 56 L. T, 
108 ; and see s. 4, s.s. 3, supra. 

{<:) Crossman v. Eichards, 'W. N 
(1888) 167. 
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been established, whether all those persons are or are not 
before the Court, and with such reservations (if any) as to 
the Court may seem fit in favour of any other persons 
(whether ascertained or not) who may appear from the 
evidence before the Court to have any prima facie rights 
which ought to be so provided for, although such rights may 
not have been fully established, but to the exclusion of all 
other persons, and thereupon all such other persons shall 
by virtue of this Act be excluded from participation in those 
proceeds on the distribution thereof, but notwithstanding 
the distribution any excluded person may recover from any 
participating person any portion received by him of the 
share of the excluded person.” 

S. 5. Where in an action for partition two or more sales are 
made, if any person who has by virtue of this Act been excluded from 
participation in the proceeds of any of those sales establishes his 
claim to participate in the proceeds of a subsequent sale, the shares 
of the other persons interested in the proceeds of the subsequent sale 
shall abate to the extent (if anjO to which they were increased by the 
non-participation of the excluded person in the proceeds of the 
previous sale, and shall to that extent be applied in or towards 
payment to that person of the share to which he would have been 
entitled in the proceeds of the previous sale if his claim thereto had 
been established in due time.” 

S. 6. In an action for partition a request for sale may be made 
or an undertaking to purchase given on the part of a married woman, 
infant, person of unsound mind, or person under any other disability, 
by the next friend, guardian, committee in lunac}^ (if so authorised 
b}" order in lunacy), or other person authorised to act on behalf of 
the person under such disability ; but the Court shall not be bound 
to comply with any such request or undertaking on the part of an 
infiint, unless it appear that the sale or purchase will be for his 
benefit ” {a). 

Harried Woman, Infant, &c.”— The request for a sale by a 
married woman should be made by a writing signed by her 
authorising and requesting her solicitor to ask for a sale (5). The 

(a) This section only applies to cases 362; Grange v. White, 18 C. D. 612 ; 
within the Partition Act, 1868, s. 3; Re Norton, (1900) 1 Ch. 101, and see 
Miles r. Jarvis, 50 L. T. 48. note on Partition Act, 1868, p. 224, 

(5) Wallace v. Greenwood, 16 C. D. supra* 
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request of an infant may be by his guardian ad litem (a). Persons 
of unsound mind and lunatics may bring an action for partition by 
their next friend (6). 

S. 7. For the purposes of the Partition Act, 1868, and of this 
Act, an action for partition shall include an action for sale and dis- 
tribution of the proceeds, and in an action for partition it shall be 
sufficient to claim a sale and distribution of the proceeds, and it 
shall not be necessary to claim a partition.’ ' 


6. Other Jurisdiction in Partition. 


Inclosure Acts. — With regard to the jurisdiction of the Inclosure 
Commissioners, now the Board of Agriculture, as to partition see 
below (c). 

Settled Land Act. — As to the power of a tenant for life to concur 
in making partition of lands see below (d)* 


Dower. — Upon the same principle as in cases of partition, although 
dower was originally a mere legal demand, a widow being a joint 
owner became entitled in equity to an assignment of one-third of 
the lands of which her husband was seised in fee or in tail, which 
her issue might by possibility hare inherited, as her dower. The 
difficulty of proceeding at law(c), together, probably, with the neces- 
sity of obtaining a discovery from the heir, devisees, or trustees, gave 
equity a concurrent jurisdiction with the old Courts of law, which, 
it seems, would have been exercised without its being shown whether 
such difficulty actually existed or not ( /’). 

The common law jurisdiction in dower fell into abeyance. Courts 
of Equity gave the dowress more effective remedies and enlarged 
her rights. In equity a dowress has two distinct rights, namely, 
first a right to one third of the rents and profits from the death of 


{a) Rimington tJ. Hartley, 14 0. D. 
630; cf. Howard v, JaUand, W. NT. 
(1891)210; Davis v. Ingram, (1897) 

I Ch. 477 ; Seton (1901), p. 1875. 

(5) Porter v. P., 37 C. D. 420, supra. 
As to lunatics, see Lunacy Act, 1890, 
s.i 20(b). 

(c) See 8 & 9 Yict. c. 118, ss. 90, 91 ; 

II & 12 Viet. c. 99, ss. 13,14; 12&13 
Viet. c. 83, ss. 7, 11; 15 & 16 Viet, 
c. 79, ss. 31, 32 ; 17 & IS Viet. c. 97, 
s. 5; 20 & 21 Viet. c. 31, ss. 7 — 11; 
22 & 23 Viet. c. 43, ss. 10, 11 ; 39 & 
40 Viet. c. 56, s. 33; the Board of 


Agricnlture Act, 1889 ; Okitty’s 
Statutes (Lely), title '‘Inclosure”; 
Seton (1901), p. 1892 ; and cf. Jacomb 
V. Turner, (1892) 1 Q. B. 47. 

{cl) See the Settled Land Act, 1882, 
ss. 3, 4, 31, 45. . 

(e) See per Cozens Hardy, M. E., 
"Williams v. Thomas, (1909) 1 Oh. at 
p. 720. 

(/) Curtis V. C., 2 Bro. Oh. 620 ; and 
see Mnndy v. M., 2 V. 122 ; Pulteney 
V. Warren, 6 V. 89 ; Strickland v. S., 
6B. 77, 81. 
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her husband, and next a right to have dower assigned to her, the 
first being in no way dependent upon the second. This latter right 
is not within the Eeal Property Limitation Acts, and if the widow 
has been in receipt of her share of the rents and profits her claim to an 
assignment is not prejudiced (a). Her rights may be lost b}^ laches. 

Widows, before the Dower Act (&), were only dowable out of legal 
estates ; but by that Act every woman married after the 1st January, 
1834, is dowable out of her husband’s equitable estates of inheritance. 
The Act, however, has put her right to dower entirely in the hands 
of her husband, who may defeat it wholly or partly. Dower out 
of real estate of an intestate is subject to abatement in respect of 
the widow’s charge of £500 imposed on the intestate’s estate by the 
Intestates’ Estates Act, 1890 (c). 

Formerly, if the widow’s right to dower were disputed, an issue 
was directed (d) ; or the bill retained for a certain time, with liberty 
to the widow to bring a writ of dower (c). But a writ may now be 
indorsed with a claim for dower (/). 

The right being established, and the property out of which the 
widow is dowable being ascertained, the next step is to ascertain 
the dower; and this may be done either by a reference (^), or by 
directing a commission to issue, wdiich is made out, executed, and 
returned in the same manner as a commission of partition (h). 

As a general rule, on a bill to assign dower, no costs were given 
on either side (i). But if the defendant added another case, as by 
disputing the title of the widow, denying the marriage, or the seisin 
of the husband, or set up any other ground of defence in which he 
failed, he might be liable to pay the costs of the suit occasioned by 
that unsuccessful defence (/u). 

(а) Williams v. Thomas, (1909) 1 
Ch. ^13. 

(б) 3 & 4 Will. 4, c. 105 ; Carson 
E, P. Statutes, (1902) p. 362. 

(c) Be Charriere, (1896) 1 Ch. 912. 

(d) Mundy V. M., 2 Y. 122 ; see also 
E. S. C., Order 33, r. 1, and notes Annual 
Practice (1909), Part I., pp. 451, et seq. 

(e) Curtis i;. C., 2 Bro. Ch. 620; 

D’Arcy v. Blake, 2 Sch. & L. 390. 

(/) E. S. a, 1883, App. A., Pt. 3, 
s. 4. 

(g) Goodenough v, G., 2 Dick. 795 ; 

Seton (1901), Form 1, p. 955. 


(h) Wild WeUs, 1 Dick. 3 ; Hud- 
dlestone v, H., 1 Ch. E. 38 ; Lucas 
V. Calcraft, 1 Bro. Oh. 133, 2 Dick. 
594; Mundy v. M., 2 Y. 125, 4 
Bi’o. Ch. 294; Seton (1901), Porni 2, 
p. 955; E. S. C., 1883, App. K., 36; 
Ap]). J., 13. 

(/) Lucas V. Calcraft, Mundy v, M., 
supra. 

(/{;) Bamford B., 5 Ha. 205 ; Fry 
V. Noble, 20 B. 598, 606; Harris 
H., 11 W. E. 62; Williams v. Gwyn, 
2Wm. Saund.45 (n.) ; and see further 
Seton (1901), p. 958. 
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STAPILTON STAPILTON. 

1739. 1 Atk. 2. 


Compromise — Family Arrangement. 

An agreement entered into upon a supposition of a right, or of a 
doubtful right, though it after comes out that the right was on the 
other side^ shall be binding, and the right shall not prevail against 
the agreement of the parties ; for the right must always be on one 
side or the other ; and, therefore, the compromise of a doubtful right 
is a sufficient foundation of an agreement. 

Where agreements are entered into to save the honour of a himily, 
and are reasonable ones, a Court of equity will, if possible, decree a 
performance of them. 

By a deed, dated on the 21st of August, 1661, Philip Stapilton 
was tenant of the premises in question, for ninety-nine years, if he 
so long live, remainder to trustees to preserve contingent remainders, 
remainder to his first and other sons in tail male, remainder to his 
right heirs. 

Philip having two sons, Henry and Philip, they, by deeds of lease 
and release, the 9th and 10th of September, 1724, reciting, that, for 
settling and perpetuating all manors, &c., in the name and blood of 
the Stapiltons, and for making provision for his two sons, &;c., for 
preventing disputes and controversies that might possibly arise 
between the said two sons, or any other person claiming an interest 
in all or any of the estates thereinafter mentioned, and for barring 
all estates tail, and for answering all and every the purpose and 
purposes of the parties thereto, and for and in consideration of the 
sum of 5s., released, and confirmed to Thomson and Fairfax all 
those manors, &c. : To have and to hold to them, their heirs and 
assigns, to the use (as to part) of Philip the father, his heirs and 
assigns for ever, and as to another part, to the use of Philip the 
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father for life, remainder to Henry the son for life, remainder to 
trustees to preserve contingent remainders, remainder to his first 
and every other son in tail male, remainder to Philip the son for 
life, remainder to trustees to preserve contingent remainders, 
remainder to his first and other sons in tail male, remainder to 
the daughters of Henry in tail, remainder to the daughters of Philip 
the son in tail, remainder to the right heirs of Philip the father. 
And as to the remaining part, to the use of Philip the father for 
life, with like limitations in the first place to Philip the son and 
his issue, and then to Plenry and his issue, remainder in fee to the 
father. 

There were covenants to suffer a recovery within twelve months 
and likewise for farther assurances. N.B. To this deed, the heir 
of the surviving trustee in the deed in 1661 was not a party. 

But, by deeds of lease and release, dated the 28tli and 29th of 
September, 1724, to which the heir of the surviving trustee of the 
deed of 1661 was a party, the father and two sons make Thomson 
and Fairfax tenants to the precipe, in order to suffer a recovery for 
the purposes mentioned in the former deeds of the 9th and 10th of 
September, 1724. 

Before any recovery suffered, Henry died, leaving issue the 
plaintiff. 

Afterwards, by lease and release, the 12th and 13th of April, 1725, 
to which tlie heir of the surviving trustee of the deed of 1661 was 
a party, Philip the father and Philip the son covenant to suffer a 
recovery, in which Thomson and Fairfax were to be tenants to the 
praecipe, to the use, as to part, of Philip the father, his heirs and 
assigns ; and as to the other part, to the use of Philip the father for 
life, remainder to Philij) the son in fee. 

In Trinity Term, 1725, a recovery was suffered, in which were 
the same tenant to the praecipe, the same demandant, and the same 
vouchees (except Heniy, who was dead), as were covenanted to be 
by the first deed ; it was likewise suffered wdthiii twelve months 
after the first deed. 

The father Philip Stapilton, being dead, the plaintiff, as son and 
heir of Henry, brought this bill to establish his title to the premises 
in question, and for the whole estate as tenant in tail under the old 
settlement, and to be let into possession, and for an account of rents 
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received by Philip Stapilton the son, due since the death of the 
plaintiff’s grandfather, and to have the same applied for the plain- 
tiff’s benefit during his infancy, and for an injunction to restrain 
the defendants from receiving any more rents. 

The defendant Philip the son, by his answer confesses the 
several deeds before mentioned, but says, Heniy was a bastard, and 
that, by virtue of the deed of 1725, and of the recovery, he was 
entitled to the whole estate in question. 

Upon an issue directed, Henry was found illegitimate, and the 
cause was now heard upon the equity reserved, when the counsel for 
the plaintiff, waiving the claim to the whole estate, insisted upon 
these two points : — 

Argument for the Plaintif, — 1st. That the recovery suffered in 
Trinity Term, 1725, should enure to the use of the deeds of the 9th 
and 10th of September, 1724, and not to the uses of the deed in 1725. 

2ndly. Supposing it did not, yet that the deed of 1724 was such 
an agreement as this Court will carry into execution. 

As to the first point, it was said that the uses, when once declared, 
cannot be altered, unless all the parties entitled to the uses join in 
the new declaration: and Henry did not join in the deed of 1725. 

^ ^ 5 ^ 

As to the second point: this cannot be considered as a voluntary 
agreement, for Henry’s legitimacy was then doubtful, and, if he had 
proved legitimate, Philip would have come into this Court to have 
the agreement executed, and Henry would have been bound by it. 
This Court has decreed the performance of agreements like this 
founded upon mistakes ; as in the cases of Frank v. F. (a) and 
Cann v. C. (6). 

Argument for the Defendant . — For the defendant it was argued, 
as to the first point, that Henry being dead before the recovery was 
suffered, the intent of the parties in the first deed could not be 
pursued ; for the plaintiff (supposing him legitimate) claims para- 
mount his father, and the deed of 1661 ,* therefore, as the recovery 
could not substantiate the first deed, supposing him legitimate, it 
shall not substantiate it now he is found illegitimate ^ ^ ^ . 

As to the second point: take it as an agreement, this Court will 
(a) 1 Oh. Ca. 84, (?>) 1 P. W. 723. 
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not decree a performance of it; for, supposing Henry had been 
found legitimate, this Court would not have decreed a performance 
of it against the plaintiff; so that, in regard to the defendant, it 
must be considered as a voluntary agreement, into which he was 
drawn without any valuable consideration ; and the covenant for 
further assurance will be void, as the deed itself to which it is 
annexed is void : and so it was determined in the case of Furzaker 
V. Rohinson (a). 

Lord Chancellor Hardwicke. — The plaintiff in this case is 
entitled to have a decree. There w^as a sufficient foundation for 
Philip the father, and Henry and Philip, his two sons, to execute the 
lease and release of the 9th and 10th of September, 1724. It was 
to save the honour of the father and his family, and ivas a reasonable 
agreement ; and, therefore, if it is possible for a Court of equity to 
decree a ^performance of it, it ought to be done. 

It would be very hard for the defendant, on his side, to endeavour 
to set aside this agreement, and the effect of this deed. Consider 
the state and situation of the family at the time of making the 
agreement; Philip had these children grown up, had a very con- 
siderable real estate, both his sons then owned as legitimate, their 
father and mother had lived together as husband and wife for many 
years, and at the time of this agreement were so ; there was a fore- 
sight in the father and mother that such a dispute between their two 
sons might hereafter arise, to their dishonour, and likewise that of 
the family. 

The foundation of this agreement, the illegitimacy of the eldest 
son Henry, has now been determined by a trial, and it is found that 
Henry was a bastard ; yet both the sons are of the same blood of the 
father equally, though not so in the notion of the law. 

If the elder son should be found illegitimate (as he now is), the 
father knew he would be left without any provision, if no such 
agreement was made; and, on the other hand, if his legitimacy 
should be established, then Philip, the younger son, would have 
nothing. To prevent these disputes and ill consequences, the 
father brings both his sons into an agreement to make a division of 
Ills real estate. It is very plain the parties did not know who was 

{d) Pr, Ok. 475. 
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the heir of the surviving trustee in the settlement of 1661, at the 
time of the lease and release of the 9th and lOtli of September, 
1724 ; because they covenant a writ of entry should be sued out 
within twelve months, which is a very unusual time to limit to suffer 
a recovery, and done in order to give time to find out the heir of the 
surviving trustee, if they could find liim out ; but he was afterwards 
found, and made a party to the deeds of the 28th and 29th of 
September, 1724. 

The bill is brought by the eldest son and heir of Henry, to have 
the benefit and possession of the whole estate, and to have an 
account of the rents and profits, and to be quieted in the possession, 
and for general relief. Upon the first hearing, an issue was 
directed to try whether Henry the father was legitimate, and it was 
found he was not : and now the plaintiff insists upon having the 
benefit of this agreement, whereby he is only entitled to a part ; this 
being the bill of an infant, he may have a decree upon any matter 
arising upon the state of his case, though he has not particularly 
mentioned and insisted upon it, and prayed it by his bill ; but it 
might be otherwise in the case of an adult person. 

Upon this case there arise two general questions : — 

First, Whether the plaintiff has any estate at law by virtue of any 
of the conveyances, or by the recovery ? 

Secondly, If he has no estate at law, or only a defeasible one, 
whether lie is entitled to have the benefit of this agreement, and to 
have it carried into execution here ? 

The first question consists of two branches : — 

First, Whether the lease and release of the 9th and 10th of Sep- 
tember, 1724, will amount to a good declaration of the uses of the 
recovery, notwithstanding the subsequent deed of April, 1725 ? 

Secondly, If not, whether the recovery of Trinity Term, 1725, 
having barred the estate tail, will make good any estate which 
passed by the lease and release of the 9th and 10th of September, 
1724 ? (Both of these questions were decided by the Chancellor in 
the affirmative, upon grounds depending upon the law of Eecoveries 
and the Statute of Uses. So much of the judgement as relates 
thereto is now omitted.) 

^ ^ ^ It has been objected, that, if the idaintiff has any 

title, his remedy is .at law ; but I think it is more properly here. 
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He is an infant, and has come recently into this Court. Nor do I 
think this case depends entirely upon the point of law ; for I am of 
opinion that the plaintiff is entitled to have an execution of the 
agreement as a good and binding agreement in this Court. 

The question is, whether there was any valuable consicleratioyi on 
all sides for entering into this agreement ? If so, then there is a 
sufficient ground for coming here ; but a mere volunteer is not 
entitled to come here for an execution of an agreement. But here is a 
proper consideration, as appears in the recital of the deed of 1724. 
Neither is it the common case of a bastard ; for the law of England 
does allow of some privileges to a bastard eigne, and their parents 
are not punishable by the canon law for antenuptial fornication. 

In the case of Cann v. G. {a), it was laid down by Lord 
Macclesfield, that an agreement, entered into upon a supposition of 
a right (&), or of a doubtful right, though it after comes out that the 
right was on the other side, shall be binding, and the right shall not 
prevail against the agreement of the parties ; for the right must 
always be on one side or the other ; and therefore the compromise 
of a doubtful right is a sufficient foundation of an agreement. 

Another objection has been made to this agreement, that the 
benefit on Henry and Philip’s side was not mutual and equal. 
During both their lives, the benefit and obligation was mutual, and 
tienry would have been equally compellable to suffer a recovery wdth 
Philip. But it is said, that an alteration as to their mutual benefit 
has happened by the death of Henry ; and it is said, that if Henry 
had been legitimate, the plaintiff would not have been compellable 
to suffer a recovery, because the issue in tail is not compellable to 
perform the covenants of his ancestor, the tenant in tail. But here, 
the chance was at fii’st equal ; and it is hard to say, that the act of 
God should hinder the agreement from being carried into execution; 
the chance was equal, who died first, Henry or Philip ? If Henry 
had been legitimate, and Philip had died in Henry’s life, leaving 
children, I am of opinion Philip’s son would have been entitled to 
have come against Henry for an execution of the agreement ; and, 

(a) 1 P. W. 723, 727, field, instead of a supposition of 

(b) Lord in Stockley v. S., right,” might have been “ a doubtful 

1 V. & B. 31, 12 R. B., p. 189, oh- right.” 

serves that the words of Lord Macdes- 
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therefore, the chance was at first equal on both sides, and we are 
not to consider how the event has happened. 

Another objection has been taken, that the father made use of his 
coercive power over Philip, to force him into this agreement; and it 
is said equity does not favour agreements made by compulsion. 
But this Court always considers the reasonalleness of the agreement ; 
besides, here is no proof of compulsion by the father: if there 
w^as any compulsion, it seems rather to have been made use of 
against Henry, who was then esteemed his eldest son ; and, con- 
sidering the consequence of setting aside this agreement, a Court of 
equity unll he glad to lay hold of any just ground to carry it into 
execution, and to establish the peace of a family. 

His Lordship, therefore, declared, that the plaintiff is entitled to 
the lands and premises limited in remainder, to the first son of 
Heniy Stapilton, his father, by the deeds of the 9th and 10th of 
September, 1724, according to the uses therein, and to the benefit 
of the covenants in those deeds, and decreed the defendant Philip to 
come to an account for the rents of the said premises ; and declared 
that Philip was entitled to hold the lands, limited by the deeds of 
the 9th and 10th of September, 1724, to Philip the elder for life, 
with remainder to the defendant for life, against the plaintiff and his 
heirs; and that the defendant should make further assurance to the 
plaintiff of his part, and the plaintiff the like assurance to the 
defendant of his part, and no costs on either side. 


NOTES. 

1. Compromises G-enerally. 

2. Family Arrangements, p. 254. 

1. Compromises Generally. 

The compromise of doubtful claims, whatever may be the actual 
rights of the parties, has, from the policy of preventing litigation, 
been generally upheld in all enlightened systems of jurisprudence. 
The authorities of the civil law upon the subject are collected in 
Burge’s Comm. vol. 8, 742. So, in the law of Scotland, compromises, 
under the name of transactions, are equally favoured (a). 

(a) Stair’s Inst. tit. 7, s. 9 ; Hotch- v, Lavallee (1864), 15 Moo. P. 0. 271 ; 
Hn V, Dickson, 2 Bli. 348 ; Stewart v, 1 1 W. R. 401, as to the old French law 
S., 6 Cl. & Fin, 911 ; and see Trigge then in force in Lower Canada, 
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AVith regard to our law, it is clear that if a person, after clue 
deliberation, enter into an agreement for the purpose of compromising 
a claim made hond fide, to which he believed himself to be liable, 
and with the nature and extent of which he is fully acquainted, the 
compromise of such a claim is a sufficient consideration for the agree- 
ment, and a Court of equity, without inquiring whether he was in 
truth liable to the claim, will compel a specific performance (a). The 
Court will enforce specifically private compromises of rights, in the 
same way in which it will enforce other contracts (6). This supposes 
the existence of a concluded agreement, made between persons 


capable of contracting, for adequate consideration (c), with full know- 
ledge (d), and without pressure (e), and which might at the time it 
was entered into have been enforced by either of the parties against 
the other of them (/). 

The real consideration and motive of a compromise, as well in our 
law as in the civil law and systems derived from it, is not the sacrifice 
of a right but the abandonment of a claim {g)» 

In dealing with a compromise, always supposing it to be a thing 
that is within the power of each part}^, if honestly done, all that a 
Court of justice has to do is to ascertain that the claim or the repre- 
sentation on the one side is hond fide and truly made, and that on 
the other side the answer or defence or counterclaim is also hond fide 
and truly made. I mean by hona fides the truth of the parties, and 
above all this, that the compromise is not a sham, or an instrument 
to accomplish or to carry into effect any ulterior or collateral purpose, 
but that the thing sought to be done is within the very terms of the 
compromise — that all that the parties contemplate and desire to 
effect and to deal with is whether the claim on the one side or the 
defence on the other side shall be admitted or not ; or whether if 
both things are ho7id fide brought forward there may not be some 


(tt) Attwood V. , 1 Russ. 353 ; 

Pickering v. P., 2 B. 56; Partridge v. 
Smitli, 11 W. E. 714; Miles v. New 
Zealand, &c. Co., 32 C. D. 266. 

(b) Pry, Sp. Performance, (1903) pp, 
22, 49, 457, 662 et seq. 

(c) Of. Naylor v. Winch, 1 S. & S. 
565; Lucy’s case, 4 Be G. M. & G. 
356 ; Cook v. Wright, 1 B. & S. 559, 
570 ; Miles V. New Zealand, &c. Co., 
S2C.D.266. 

(d) Pusey v. Desbouverie, 3 P. W. 
W\ & T. — *VOL. I. 


315 ; Smith v. Pincombe, 3 Mac. & G. 
653. 

(e) See Huguenin v. Baseley, and 
note, infra, p. 259. Be Margetson and 
Jones, (1897) 2 Oh. 314, 

(/) Of. WiUiams W., L. E. 2 Ch. 
294. 

(jg) Pollock, Contracts, (1902) p. 193, 
citing Trigge v. Lavahee, 15 Moo. P. 0. 
271, 292 ; Wilby v. Elgee, L. E. 10 0. P. 
497. 
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concession on the one side and some concession on the other side, so 
as to arrive at terms of agreement, which, if honestly made, is an 
honest settlement of an existing dispute. That is the characteristic 
of a compromise, and if it be not manifestly ultra vires of the parties, 
it is one that a Court of Justice ought to respect and ought not to 
permit to be questioned ” (a). 

A bond fide compromise of a real claim — that is, a bond fide claim, 
not frivolous or vexatious — is good consideration, whether the claim 
would have been successful or not(&). If a person believes as a fact 
that money is due to him for instance, then his claim is honest, and 
the compromise of that claim will be binding and will form a good 
consideration, although, if prosecuted, it might be defeated (c). 

A distinction has been taken between an error of law and an error of 
fact. is a maxim of equity,’’ says an eminent Judge (d), ^'that 
parties making a mistake in matters of fact shall not be held bound 
by acts committed by them under such mistake {e). When, however, 
they make a mistake in law, they cannot afterwards be heard to say 
that the contract shall on that account be set aside.” 

But in equity the line between mistakes in law and mistakes in 
fact has not been (at any rate of recent years) so clearly and sharply 
drawn (/). Private rights are matters of fact, and if parties contract 
under a mutual mistake as to their relative and respective rights, the 
result is that that agreement is liable to be set aside, as liaving 
proceeded upon a common mistake (g). But the sole error 

(«) Per Lord Westhm^y in Dixon v. L. E. 2 H. L., p. 170 ; The Midland, 

Evans, L. E. o H. L., p. 619 ; see &c. E. Co. of Ireland r. Kinder, 6 

Holsworthy IT. 0. r. Holsworthy E. 0., W. E, oil ; Beauchamp v, Winn ; L. E. 

(1907) 2 Ch. 62. 6 H. L. 223 ; Daniell i;. Sinclair, 6 A. 0. 

(h) Miles v. New Zealand, &c. Co., 181, 190 ; The Directors, &c. of the 

32 0. D. 266, where GaUisher v. Bis- Midland, &c. E. Co. of Ireland 

choffsheim, L. E. 6 Q. B. 449, which Johnson, 6 H. L. Cas. 798, 811. 

was doubted by Brett, L.J., in JSx p. (e) See The Monarch, 12 P. D., p, 7 ; 
Banner, 17 C. I).,p. 489, was approved Huddersfield Banking Co. v. Lister, 
by the C. A. (1895) 2 Oh., p. 284. 

(c) Cook r. Wright, 1 B. & S. 559, (/) Daniell v. Sinclair, L. E. 6 H. L., 

See judgment of Lord Blachbimi, cited p. 190. 

with approval by Cotton, L. J., in (g) See judgment of Lord Westburij 
Miles V. New Zealand, &c. Co., supra, in Cooper v. Phibhs, L. E. 2 H. L. 
andseeOckford V. Barelli, 20 W. E. 116. 170 ; Stone v. Godfrey, 5 De G. M. & 

(d) Lord Abinger in Marshall v, ' G. 76; M‘Carthy t’. Decaix, 2 Euss. & 

CoUett, 1 y. & C. Ex. C. at p. 238 ; M. 614, disapproved on another point 

and see Broughton v. Hutt, 3 De in Harvey v. Farnie, 8 A, C , p. 52 ; 

G. & J. 501 ; Cooper v. Phibhs, Livesey v. L., 3 Euss. 287 ; and cf.. 
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of tlie defendant would not be a ground for resisting specific 
performance (a). 

It lias been laid down that if a party, acting in ignorance of a 
plain and settled principle of law, is induced to give up a portion of 
bis property to another under the name of a compromise, equity will 
relieve him from the effect of his mistake (h). But this statement is 
not very intelligible or easy of application, for the question remains, 
what is a plain and settled principle of law ? (c). Questions on the 
construction of wills may depend upon principles which in the 
opinion of some competent persons are quite plain, but it seems clear 
that a compromise in respect of such instruments will be upheld, 
although in the result the opinion upon which the compromise was 
based turns out to be wrong (d). And it will be generally found that 
the cases in which relief has been given in consideration of a mere 
mistake of law have turned upon an admixture of other ingredients^ 
such as misrepresentation, imposition, undue influence, imbecility^ or 
surj)rise. And it may be stated generally that ignorance of the law, 
with a full knowledge of the facts and unattended by any of such 
circumstances, will furnish no ground for the interposition of a Court 
of equity, the present disposition of the Courts being to narrow 
rather than to enlarge the operation of the above cases (e). But 
where the result of denying relief will be to give to the other parties 
an unconscionable advantage, and the mistake is admitted or j)roved, 


Stewart v. S., 6 01. & Fin. 966 and 970 ; 
Manifold v, Johnston, (1902) 1 Ir. B. 7 ; 
Wilding ?;. Sanderson, (1897) 2 Oh. 534; 
Roberts, (1905) 1 Ch. 704. 

(a) See Fry, Sp. Per., (1903) pp. 334, 
335, 561, citing Tamplin v, Janies, 
15 C. D., p. 217 ; Powell v. Smith, 
14 Eq. 85 ; Hart v. II., 18 C. D. 671 ; 
Wilding Sanderson, (1897) 2 Ch. 
534 ; Van Praagh v. Everidge, (1902) 
2 Oh. 266 ; (1903) 1 Oh. 434. 

(h) Naylor ?;. Winch, 1 Si. & St. 
555; Leonard v, L., 2 Ball & B. 180; 
Dunnage ?;. White, 1 Swans. 137 ; 
Ramsden v. Hylton, 2 Yes. Sen. 304 ; 
Turner v. T., 2 Rep. Ch. 81 ; Bingham 
V. B., 1 Yes. Sen. 126; explained in 
Stewart v. S., 6 01. & Fin. 968 ; fol- 
lowed in Cooper v. Phibbs, L. R. 2 H. L. 
150 ; Lansdowne V. L., Mos. 364; 2 J. 
& W. 205 ; doubted in Stewart r. S., 6 


01. & Fin. 966. In the following cases 
relief was refused and the compromise 
enforced : Worrall v. Jacobs, 3 Mer. 
195 ; Pullen v. Ready, 2 Atk. 587 and 
infra; Stockley r. S., 1 Y. & B, 30; 
Persse v. P., 7 01. & Fin. 318 ; Gann r. 
0., 1 P. W. 727 ; Heap v, Tonge, 9 
Ha. 90 ; Mildmay v. Hungerford, 2 
Yern. 243. 

(c) See Story, Eq, Jur., (1892) 

§ 127 . 

(d) See Pullen v. Ready, 2 Atk, 
587, infra., j)* 245; Naylor Winch, 
supra; Pickering P., 2 B. 31, 
56. 

(e) See Story, Eq. Jur. (1892), § 138, 
and passim, citing Stewart v. S., 6 
Cl. & Fin. 694 to 971 ; Keliv Solari, 
9 M. & W. 54, 57, 58 ; G. W. Ry. Co. 
V, Oripps, 5 Ha. 91. 
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equit}^ will give relief, provided the parties can be placed in the same 
position as if the mistake had not occurred (a). But the Court must * 
be satisfied that the conduct of the parties has been determined by 
mistake (b). On the whole it would seem that where the contract 
between the parties is to settle a doubtful right or question, whether 
it be of law or fact, by a give and take arrangement between them- 
selves, sucli agreement wdll be upheld (c). But on the other hand 
where there is a common mistake of fact or of the law as to private 
rights which goes to the very root of the matter, so as to prevent any 
real agreement from being formed, relief will be given (d). 

The following cases relating to mistake were also of the nature 
of family arrangements, which are said to be especially favoured in 
equity (e). Yet it is not clear that in the several cases which have 
come before the Courts the decisions would have been different if the 
parties had not been members of the same family (/). But in some 
old cases it has been stated that the Court, in the case of family 
arrangements, administers an equity which is not ap^^lied to agree- 
ments generally (g). 

The question whether a i)erson is heir of a certain person or not, 
often depends upon a doubtful fact, e.g. whether a marriage has 
or has not been celebrated ; nevertheless, it is clear, that if, as 
in the principle case, that fact be doubtful, tw^o claimants, although 
one of them is afterwards clearly proved to be heir, may settle all 
disputes, especially to save the honour of the family, by dividing the 
property {h). 

Ill Neale v. N. (0, James Neale and Joseph Neale, having an 
apparent title to copyhold lands as tenants in common in fee under 
the will of their father, entered into a parol agreement to make parti- 
tion of the devised lands, and divided them accordingly, James, the 

(a) Story, Eq. Jur., (1892) § 138(c), pp. 339, 341, 342, 343, 348; and see 
(fi) and (e ) ; Ward & Go. v. Wallis, Wilding t\ Sanderson, (1897) 2 Oh. 
(1900) 1 Q. B. 675. 534; Jennings v. J., (1898) 1 Ch. 378. 

(5) Stone v. Grodfrey, 5 De G. M. & (e) See the principal case and Stock- 

G. 76, 90. ley r. S., 1 V. «& B. 23. 

(c) Leonard v, L., 2 Ball. & B. at p. (/) See Yaizey, Settlements (1887), 
182; see per Bowen^ L.J., in Miles v. p. 1501. 

New Zealand Alford Co., 32 0. D. 291 ; [y) Stockley v, S., 1 Y. & E. 29; 

cf. Fullerton v. Provincial Bank, &c., Bellamy v. Sabine, 2 Ph. 425. 

(1903) A. 0. at p. 313. (/?) But see Lansdowne v. L., Mos. 

(d) See Pollock, Contracts, (1902) pp. 364, commented upon in Stewart 

453, 454 ; Yaizey, Settlements, (1887) t’. S., 6 Cl. & F. p. 966. 

ch. 19, s. 2, p. 1500; Story, Eq. Jur., (t) 1 Keen. 672. 

(1892) ch. 5, p. 64 ; Fry, Sp. Per., (1903) 
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elder brother, taking somewhat the larger share, a doubt being then 
entertained whether their father had a right to devise the lands. 
James w^as, in fact, at the time of this agreement tenant in tail under 
the limitations of a surrender made by his grandfather ; and, after 
James’s death without issue, Joseph, having discovered his own title 
as tenant in tail, repudiated the agreement, and brought an action to 
recover the whole estate. On a bill being filed by the devisee of 
James, it was argued for Joseph that he had never agreed to abandon 
any right which he might thereafter acquire, and which was neither 
in his own contemplation nor in that of the party with wdiom the 
agreement was made ; and that, in most of the cases which were 
cited, the parties had a full knowledge of all the circumstances 
enabling them to enter into a compromise. However, Langclale, 
M.E., decreed Joseidi to do all necessary acts to bar the entail, and 
vest the parts of the lands allotted under the agreement to James, 
upon the trusts of James’s will, being of opinion that the agreement, 
though parol, was yet in the nature of a family arrangement, and 
being followed by the uninterrupted several enjoyment (a) of the 
portions allotted to the two brothers respectively, was an agreement 
wdiich the Court would enforce (b). 

In Pullen v. Pieacly (c) there \vas a mistake of law common to all 
parties as to private rights. Legacies were given, to be forfeited 
upon marriage without consent ; one of the legatees did marry with- 
out consent, and a family arrangement, without the advice of counsel, 
took place, and articles were executed, giving that legatee the benefit 
of the legacy. It was insisted afterwards that the arrangement was 
made under a mistake of law that the condition was only m terrorem, 
which, under the circumstances, it was not ; but Lord Harchvicke 
decreed specific performance of the articles, saying that at the time 
of the execution of the article the marriage without consent could not 
but be known, and that the parties to it could not possibly be supposed 
to be ignorant ofthatyhc^ which liappened some years before. That 
it was said, they might know the fact, and yet not know the conse- 
quence in lair : but if parties were entering into an agreement, and 
the very will out of which the forfeiture arose was lying before them 
and their counsel while the drafts were preparing, the parties should 


(a) See Williams 7 ;. W., L. E. 2 Ch. 
294. 

{h) See also Frank v. F., 1 Oh. Ca. 
84 ; approved by Cottenham, C. in 
Stewart v. S., ,6 Cl. & Fin. 966, and see 
Hoghton H., 15 B, at p. 601 ; 


Stockley v. S., 1 Y. & B. 23 ; 12 E .E. 
p. 189 ; Heap v. Tonge, 9 Ha. 90 ; 
Manby v, Bewicke; 3 Kay & J. 342 ; 
Fowler v. F., 4 He G. & J. 250. 

(c) 2 Atk. 587. 
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be supposed to be acquainted with the consequences of law as to that 
point, and should not be relieved under a pretence of being sur- 
prised, with such strong circumstances attending it (a). 

In Laioton v. Campiofi (b) the children of John Lawton, a deceased 
remainderman, insisted as against their uncle Charles (a prior tenant 
for life in possession) that they were entitled, under the terms of a 
settlement, to have their portions raised from the death of their 
father in 1831. Some discussion took place, and a bill was filed by 
them. An ari-angement was come to by deed, which, proceeding on 
the foundation of the validity of the claim, compromised the amount 
of the arrears of interest, and settled the amount of the future inte- 
rest, which Charles thereby engaged to pay. It having been after- 
wards determined in another suit, that on the true construction of 
the settlement the claim of the children was unfounded, Charles 
instituted a suit to set aside the deed, and Eomilly, M.E., made a 
decree in his favour. ‘‘ In my opinion,’' said his Honor, ‘‘ the thing 
compromised was not the right to have the portions immediately 
raised, but something collateral to it, and arising and flowing out of 
it. The liability of the plaintiff to pay was not, in fact, compromised ; 
but tlie amount which he would have to pay, under a liabilitj", 
assumed and admitted on both sides, was the thing compromised, and 
the only subject of the compromise. That is the view w^hich I take 
of this case from the correspondence, and which the deed appears to 
me to confirm. It appears to me to have been entered into for the 
purpose of settling the question of the amoimt which the plaintiff 
was liable to pay to these ladies, and not to settle any question as to 
his liability to pay anything at all.” And after referring to Harvey 
V. Cooke (c), as being exactly in point, his Honor added, “Un- 
doubtedly a family arrangement was entered into in this case ; but 
the question is, what it included. In my opinion, the liability of the 
plaintiff to pa}’^ anything, or in other wnrds, the fact that the money 
was raisable on the death of John Lawton, was not an ingredient in 
that arrangement, and did not form a term of it. That question was 
not present to the mind of either party at the time when they 
entered into this arrangement, as one which could be contested ; the 
arrangement was limited to matters in difference, flowing out of and pro- 
ceeding from that which w^'as considered to be an undoubted liabilitv.” 


(a) See Oann v. C., 1 P. W. *723 ; v. Phibbs, supra, p. 242, and other 

Mildmay v. Hunger ford, 2 Yern. 243 ; cases there cited. 

Powell r. Smith, 14 Eq. 85, but see (5) 18 B. 87. 

judgment of Bord in Cooper (o) 4 Buss, 57f 
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Upon a principle somewhat similar it has been determined that a 
compromise under the Court will not exclude a point of construction 
not then under consideration {a). But of course questions involved 
in the compromise will not be permitted to be reopened (6). 

Where payments were made under a mistaken construction of a 
doubtful clause in a settlement, the Court refused to direct them to 
be refunded, after many years of acquiescence by all parties, and 
after the death of one of the authors of the settlement, especially 
as subsequent family arrangements had proceeded on the footing of 
that construction (c). 

And where a deed of family arrangement has been acted upon for 
many years, and no fraud is imputed, the Court will not set aside or 
alter such deed upon the mere allegation b}^ some of the parties to 
it, that its provisions did not carry out their intentions (d). 

Where parties come to be relieved against the consequences of 
mistakes in law, it is the duty of the Court to be satisfied that the 
conduct of the parties has been determined by those mistakes, 
otherwise great injustice may be done. Parties may be erroneously 
advised as to the law, but they may be told on what circumstances 
the question of law depends, and in what mode it may be tried, and 
they may determine that (whether the advice the}’' have received be 
well or ill founded) they will give up the question in favour of the 
party with whom it arises. Cases of this nature, therefore, requii*e 
the most careful examination, and particularly when they arise 
between parent and child (e). 

Good Faith. Full Disclosure. — In forming an agreement of com- 
promise by way of a family arrangement there must be a full disclosure 
of all material (/) circumstances in the knowledge of the parties 
thereto, and it is immaterial whether information withheld be asked 
for by other contracting parties or not ; but no obligation to disclose 
material facts exists in the formation of other agreements of com- 
promise (^). In Gordon v. (?. Qt), an agreement was entered into 
between two brothers, the younger of whom disputed the legitimacy 

{a) Bennett V. Merriman, 6 E. 360. Godfrey, 5 De G. M. & G. 90; Ee 

[h) Re South American, <&:c. Co., Roberts, (1905) 1 Oh. 704. 

(1895) 1 Ch. p. 50. (/) See e.g. Maynard -y. Eaton, L. 

(c) Clifton V. Cockburn, 3 My. & K. E. 9 Ch. 414. 

76 ; and see G. W. Ey. Co. v. Cripps, 5 [g) Turner v. Green, (1895) 2 Ch. 205. 

Ha. 91 ; Rogers v. Ingham, 3 C. D. 351. \h) 8 Swans. 400 ; Ee Roberts, 

(d) Bentley r. Mackay, 31 B. 143. supra ; Watt v. Assets Co., (1905) 

(e) Per Turner j Y,-C,, Stone v, A. 0. 317, 



248 


COMPROMISES. 


Stapilton v. Stapilton. 

of the elder, for the division of the family estates. At the time of 
the agreement the younger brother was apprised of a private ceremony 
of marriage which had passed between their parents, but did not 
communicate that fact to the elder. The legitimacy of the elder 
brother being established on the trial of an issue directed, Lord 
Eldon, after the lapse of nineteen years, rescinded the agreement. 

said his Lordship, ‘‘the youngest son, knowing that fact, of 
which the plaintiff was ignorant (and the Court held on the evidence 
that he did so know), dealt with him without disclosing it, whether 
the omission of disclosure originated in design, or in an honest 
opinion of the invalidity of the ceremony, and of a want of 
obligation on his part to make the communication, the agreement 
cannot be sanctioned by the Court’' (a). 

And where the defendants propounded a will for probate, which 
was opposed by the plaintiff, but ultimately a compromise was agreed 
to, under which the will was admitted to probate, the plaintiff* having 
afterwards discovered that the will was a forgery, the compromise 
was set aside on the ground that one of the defendants had concealed 
his knowledge of the forgery, and probate was revoked by the Probate 
Division (h). 

So, where a plaintiff entered into a compromise to accept from the 
defendant a smaller sum than was due, upon the representation made 
to him by the defendant’s solicitor of the poverty of the defendant, 
and that his father, a man of property, would not assist him, whereas 
the father, to the knowledge of the solicitor making the representa- 
tion, had lately died intestate, it was held the compromise could not 
be supported (c). 

And if parties are not on equal terms, and one of them stands in 
such relation to the other as renders it incumbent on him to give a 
fuller account of the matter or question in dispute than he has done, the 
Court, although no intentional fraud may be imputable to such person, 
will not support a compromise entered into between the parties {cl). 


(a) And see Pusey r. Desbonverie, 

3 P. W. 315, 321 ; Harvey v, Cooke, 

4 Russ. 58 ; Gfroves v. Perkins, 6 Si. 
576 ; Leonard v. L., 2 Ball & B. I7l ; 
Smith V. Pincombe, 3 Mac. & Gr. 653 ; 
Cook V. Greves, 30 B. 378; Green- 
wood 'r. G., 2 De G. J. & S. 28; 
Tennent -y. Tennents, L. B. 2 H. L. 
Sc, 6, 9, 10 ; Pane P., 20 Eq. 698 ; 


Re Eoberts, (1905) 1 Oh. 704, 

(5) Priestman v, Thomas, 9 P. D. 
70; cf. Cole v. Langford, (1898) 2 
Q. B. 36. 

(c) Gilbert v, Endean, 9 C. D. 259, 
266. 

[d) Pickering v. P., 2 B. 31, 56; 
Pusey V, Desbonverie, 3 P. W. 315, 
320, 321 ; Stmge S„ 12 B, 229, 
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A concealment, however, of truth, or a suggestion of what is false, 
will not affect the validity of a compromise, unless it be relevant to 
the matter to be compromised (a). 

Contracts of this kind will not of course be supported if they are 
in any way unconscionable, as where the party surrendering his 
rights was a person liable to imposition and without professional 
advice (5), or where a person under the influence of threats, and 
under apprehension of arrest, and without adequate consideration or 
advice, has given a security as a compromise of doubtful rights (c), 
or where a deed in the nature of a family arrangement has been 
executed by a cestui qiie trust, under pressure from the trustees in 
violation of their duties (d). 


Power of Legal Adviser to compromise. — Neither counsel {e) nor 
solicitors (/) can compromise a case against the express wishes of 
their clients, and an action for so doing will lie against the latter {g), 
but not against the former Qi). Both counsel (i) and solicitors 
being in ordinary cases entrusted with the general manage- 
ment of a cause, have power to compromise it, unless expressly for- 
bidden so to do {k), and a solicitor is not guilty of actual negli- 
gence, provided he acts hond fide and with reasonable care and 
skill, and the compromise is for the benefit of his client, and is not 
made in defiance of his express prohibition (Z) : and it seems that a 
compromise being within the apparent authority of counsel or 
solicitor, is binding on the client, notwithstanding he dissented, 


{a) Maynard i;. Eaton, L. B. 9 Oh. 414 ; 
Watt V. Assets Co., (1905) A. 0. 317. 

(5) Dunnage v. "White, 1 Swans. 
137. See also Stockley t;. S., 1 V. & 
B. 31; 12 B,. B. 184; Wilding 
Sanderson, (1897) 2 Ch. 534 ; Jennings 
J., (1898) 1 Ob. 378. 

(c) Scott V. S., 11 Ir. B. Eq. 74. 

(d) Ellis Barker, L. B. 7 Ch. 104 ; 
and see Huguenin v. Baseley and 
Chesterfield v. Janssen, post, and 
notes. Cp. Be Scowhy, (1897) 1 Ch. 
741 ; Be Margetson & Jones, (1897) 2 
Ch. 314. 

(e) Swinfen v. S., 27 L. J. Ch. 35, 
491. 

(/) Fray v, Yowles, 1 EU. & Ell, 


389. 

(g) Eray v. Yowles, supra. 

(7i) Swinfen v. Chelmsford, 5 H. & IST. 
890. 

(7) Strauss v. Francis, L. B. 1 Q. B. 
379 ; Ellender v. Wood, 32 Sol. Jo. 
628 ; The Alliance, &c. v. Macivor & 
Co., 7 T. L. B. 599 ; Lewis v. L., 
45 C. D. 281 ; Matthews v, Munster, 
20 a. B. D. 141. 

{k) Prestwick v. Poley, 18 C. B. 
(N. S.) 806 ; Berry v. Mullen , 5 Ir. 
B. Eq. 368 ; Be Newen, (1903) 1 Ch. 
812. 

(?) Chown V, Parrott, 14 C. B, 
(N. S ) 74 ; Be Newen, supra. 
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unless this dissent was brought to the knowledge of the opposite 
part}^ at the time (a). 

A consent to compromise given by counsel in the presence and 
with the sanction of his client may be witlidrawn by leave of the 
Court before the order is drawn up, if given through error, mistake, 
surprise or inadvertence (6), but after that time it can only be set 
aside on the ground of common mistake (r), The rule in the 
Chancery Division and the Queen’s Bench Division is now the same, 
and a consent given by the authority of the client cannot be withdrawn 
unless there has been mistake or surprise (d)» 


Infants (e). — If the Court, having all the necessary facts 
before it, sanctions a compromise on behalf of infants, and it after- 
wards turns out that the Court was mistaken, the infants have 
no redress, it being an error of judgment for which there is no 
remedy. But if by suppression or misstatement of facts the 
Court has been led to . an erroneous conclusion, the persons 
who have done this are amenable to justice, and the Court 
will, if possible, set aside the transaction as against the innocent 
party (/). 

The ordinary practice in cases of compromise in which infants 
are interested is to direct a reference to chambers as to whether the 
proposed compromise is beneficial (p?) : but if the judge is satisfied 
on the evidence before him, that will suffice (h). Where an action 
is pending, the terms of the proposed compromise should as a rule 
be bi'ought before the Court, by a petition stating the terms, and 


(a) Strauss v, Francis, L. R. 1 Q. B. 
379 ; Brady v. Ourran, 2 Ir. E. 
C. L. 314 ; Berry v. MuUen, o Ir. E. 
Eq. 368. 

(h) Holt Jesse, 3 C. D. 177 ; 
Rogers v. Horn, 26 W. E. 432 ; Hick- 
man V. Berens, (1895) 2 Oh. 638; 
Harvey v. Croydon, &c., infra; 
West Devon, &c., 38 C. D. 51 ; Wild- 
ing r. Sanderson, (1897) 2 Ch. 534. 

(c) Davis V. D., 13 G. D. 861; A.-Gr. 
V. Tomline, 7 0, D. 389 ; Furiiival v. 
Bogle, 4 Eiiss. 142; Huddersfield B. 
Co. Lister, (1895) 2 Ch. p. 283; 
Wilding V, Sanderson, supra. 

(c?) Harvey v. Croydon, <fec., 26 C, D, 


249 ; Elsas v. Williams, 52 L. T. 39. 

(e) See generally as to the power of 
the Court to sanction compromises by 
persons under disability, Cahill v. C., 
8 A. C. 420, 426, 430 ; Brooke r. 
Mostyn, L. E. 4 H. L. 304 ; and Seton, 
(1901) p. 986. 

(/) Brooke v. Mostyn, 2 De Gr. J. & 
S. 373, reversed on another point, 
L. E. 4 H. L. 304 ; see also Stainton 
V. The Carron Co., 6 Jur. (H. S.) 
360. 

(y) Seton, (1901) pp. 984, 985. 

(h) Lippiat r. Holley, 1 B. 423; 
Wall V. Bushby, 1 Bro, Ch, 484, 
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verified by affidavits (a). In modern practice, a com|)i’omise on 
behalf of an infant is not unfrequently sanctioned upon summons, 
and where there is no action pending, the sanction is often obtained 
upon an originating summons under the provisions of the Eules of 
the Supreme Court, 1883, Order 55, i\ 3 (f) (6). 

The Court has no power to sanction a compromise against the 
opinion of the next friend, or the guardian ad litem and counsel, 
and if the next friend is exercising his discx'etion bond fide (c) he 
cannot be interfered with (d). Before sanctioning a compromise the 
Court requires an affidavit by the next friend or guardian, and by 
the solicitor, together with the written opinion of the junior counsel 
to the effect that they consider the proposed compromise for the 
benefit of the infants (e). On a petition for a compromise in which 
the interests of infants were concerned, the infants were not repre- 
sented by a separate solicitor ; the matter was ordered to stand 
over in order that they might be represented by an entirely 
independent solicitor, who could state that the compromise was for 
their benefit (/). 


Married Woman. — The Court had jurisdiction to sanction, on behalf 
of a married woman, a compromise of a suit, to make a trustee liable 
for a breach of trust in relation to a fund in which the married 
woman has a reversionary interest not for her separate use (g). As 
to property to which she is entitled to her separate use, as she can 
contract to the extent of such pi'operty and can sue and defend 
as if she were a feme sole Qi), she can bind herself by a com- 
promise with respect to such propert}^ or with respect to her 
litigation (i). 

As to agreements to separate founded upon a compromise of 
litigation, see Wilson v. IF. {h). 


(a) Gray v. Pauli, 46 L. J. Ob. 818 ; 
see Ae Bircball, infra. 

(?;) See as to Court’s jurisdiction, Be 
Wells, (1903) 1 Cb. 848. 

(c) See Rhodes v. Switbenbank, 22 
Q.. B. D. 577 ; Murray v. Sitwell, 
(1902) W. N. 119. 

(r?) Be Bircball, infra, 

(e) Be Bircball (0. A.), 16 0. D. 41 ; 
Gray v. Pauli, supra. 

(/) Howe i/, Robinson, 34 Sol, Jo, 
620, 


ig) Wall V. Rogers, 9 Eq. 58. And 
see as to ber separate property, tbougb 
subject to restraint on anticipation, 
Wilton V. Hill, 25 L. J. Cb. 150. 

(A) Married Women’s Property Act, 
1882, s. 1, s.s. 2. 

(/) See Besant V, Wood, 12 0. D., 
p. 622 ; and judgment of Selhome, C., 
in Cabin v. 0., 8 A. C., p. 427. 

(k) Post, under bead of “ Husband 
and Wife,” 
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Al^sent Parties. — By a rule of the Supreme Court (a), it is pro- 
vided that where in proceedings concerning a trust a compromise 
is proposed and some of the persons interested in the compromise 
are not parties to the ^proceedings, but there are other persons in 
the same interest before the Court and assenting to the compromise, 
the Court or a Judge, if satisfied that the compromise will be for the 
benefit of the absent persons, and that to require service on such 
persons would cause unreasonable expense or delay, may approve 
the compromise and oi’der that the same shall be binding on the 
absent persons, and they shall be bound accordingly, except Avhere 
the order has been obtained by fraud or non-disclosure of material 
facts ” (5). 

It is doubtful whether this rule applies where all the persons to be 
served are out of England (c). The Court under this rule may bind 
absent persons who have not assented to the compromise, but not 
such as have dissented from it, though it may sanction the com- 
promise after making full provision for the rights of such dissentient 
parties (d). 


Corporations and Companies. — A corporation or a company has, as 
incident to its existence, the same power of compromising claims 
made against it as an individual has (c), but semhle in both cases, 
and certainly in the case of a company, it must bind itself by some 
formal proceeding — in the case of a company by the action of the 
directors, or by a resolution of the shareholders in a general 
meeting (/). 


Enforcing Compromises. — The Court will specifically enforce private 
compromises of right provided there is a valid contract between the 
parties (g). It will also enforce by staying proceedings a compromise 
for putting an end to litigation (/i), as in Eden v, NaisJi (i), where 
there was an agreement to compromise an action for the dissolution 
of a partnership after judgment therein; the terms w^ere in writing 


(a) E. S. 0. Nov. 1883, 0. 16, r. 9a. 
{h) See Saragossa, &c. Ey. Co, v. 
Collingham, (1904) A. 0. 159. 

(c) Be Sapcote, 38 Sol. Jo. 281. 

(d) Collingham v, Sloper, (1894) 3 
Ch. 716 (0. A.). 

(e) Be Norwich, &c. Society, 8 C. D. 
334 ; Pixon v. Evans, L. E. 5 H. L, 


606. 

(/) Miles V. New Zealand, &c. Co., 
32 C. D., p. 286. 

[y) E.g. Turner v. Green, (1895) 2 
Ch. 205. 

(/i) See Judicature Act, 1873, s. 24, 
s.s. 5. 

(?*).7 0. D, 781. 
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and signed ; tlie plaintiff alleged that he signed under a misapprehen- 
sion ; but upon a summons being taken out for a stay of proceedings 
on the terms of the agreement, an order for stay was made thereon (a). 
So on motion for judgment (h). See as to enforcing undertakings 
by attachment or committal Carter v. Roberts (c). 

In Hart v. H. (cl) specific performance was ordered of an agree 
ment to compromise a petition in the Divorce Court. 

If a company is in liquidation a compromise entered into between 
the official liquidator and a stranger may be enforced by summons in 
the winding up (e). 

In S my the v. S (/) a compromise of certain divorce proceedings 
was made a rule of Court on an ^‘ex parte^* motion, the terms of the 
compromise providing that the agreement might be made a rule of 
the High Court. If such provision is not made it cannot be made a 
rule (g). A compromise may be enforced by motion in any Court in 
which pending proceedings are compromised (/i). 

If the intended compromise of an action fails, but the plaintiff has 
received some advantage, he will not be allowed to retain such advan- 
tage and continue the action (i). 


Setting aside a Compromise. — A judgment, compromising an action, 
which has been passed and entered, cannot be set aside except by 
bringing a fresh action, unless (1) There has been a slip within 
E. S. C. 1883, 0. 28, r. 11 ; (2) the judgment, as drawn up, does not 
correctly state the decision of the Court; (3) the parties consent (/t). 
Different considerations may apply to interlocutory orders and judg- 
ments not passed and entered, but such applications are generally 
founded on allegations of fraud or misrepresentation, and it is 


(a) See Pryer i\ Gribble, L. E. 
10 Oh., 534; Fie Gaudet Preres, 12 
0. 1). 882 ; Scully v, Dundonald, 8 
0. D. 658. 

(b) Sharpe v, Wilmot, 84 L. T. Jo. 
297 ; Baker v. Blaker, 55 L. T. 
723. 

(c) (1903) 2 Oh. 312. 

(d) 18 0. D. 670 ; and see Lancaster 
V. L., (1896) P. 118, and n. (a), p. 258, 
infra. 

(e) Me Gaudet, &c., 12 C. D. 882. 

(/) IS a B. D. 544. 

(g) Graves r. G., 67 L. T. 420, dis- 


tinguished in Howard r. H., 77 L. T. 
140. 

(A) The Alliance, &c. Syndicate v, 
MacIvor, &c. Co., 7 T.- L. E. 599 ; 
cp. Fe Scowhy, (1897) 1 Oh. 741. 

(1) Henderson v. The Underwriting, 
&c. Asson., 65 L. T. 616, 732 ; Guy v. 
Walker, 8 T. L. E. 314. 

(A) Ainsworth v. Wilding, (1896) 1 
Oh. 673, where the cases are collected ; 
Chessum & Sons v. Gordon, (1901) 1 
K. B. 694, 699 ; see also Fe Scowhy, 
(1897) 1 Oh. 741. 
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convenient that the evidence in support should be viva voce and not 
by affidavit as to information and belief (a). 


2. Family Arrangements. 

‘‘From the case of Stapilton v. S. (b) down to the present day 
the current of authorities has been uniform, and wherev^er doubts 
and disputes have arisen with regard to the rights of different members 
of the same family (and especially, I may observe, where those doubts 
have related to a question of legitimacy), and fair compromises have 
been entered into to preserve the harmony and affection, or to save 
the honour of the family, those arrangements have been sustained by 
this Court, albeit, perhaps, resting upon grounds which would not 
have been considered satisfactory if the transaction had occurred 
between mere strangers” (c). 

And a family arrangement may also be implied without any 
express written contract, from a long course of dealing between 
the parties (d). 

Any transaction between father, tenant for life, and son, tenant in 
tail of property, entered into upon barring the entail, is looked upon 
ill the nature of a family arrangement ; and in such a case, apparent 
inadequacy of consideration, and the circumstance that the property 
is reversionary, will have but little weight. In Co)p v. (7. (c), on it 
appearing that one of the parties to an agreement to settle family 
disputes was drunk at the time that the agreement was entered into, 
Lord Hardwicke thought that there was not sufficient ground on 
which to set the agreement aside, it being reasonable, and the 
circumstances not showing that any unfair advantage of the party’s 
drunkenness was taken. And he observed, that, “ if a son, tenant 
in tail, and a father, tenant for life, agree on something for the 
benefit of the younger children, and afterwards the son complains 
of paternal authority being exerted, though there might be some- 


(a) See the judgment of dtssel^ M.E., 
and Cotton f L.J.jin Grilbert v, Endean, 
9 C. D. p. 266 ; Mullins i\ Howell, 
11 0. D. p. 766; Wilding Sander- 
son, (1897) 2 Ch. 534. 

(/;) See the remarks of Sir T. Flumer 
on thi.s case in Dunnage White, 1 
Swan., p. 151, and of Lord CoUenJiam 
in Stewai't v. S., 6 01. & Fin. p. 967. 

(c) Per Bugdeny C., in Westby v. W., 
2 Dr. & War. 503 ; but see the ohser- 


vations of Mr, Yaizey, referred to 
supra, p. 244 (/). And see Stockley r, 
S., 1 Y. & B, 23, 12 R E. 184 ; Good 
V. C., 33 B. 314 ; Williams v, W., L. E. 
2 Ch. 294 ; Huguenin v, Baseley, 
p. 259, infra ; Chesterfield v, Janssen, 
p. 303, infra. 

{F) Clifton V. Cockburn, 3 My. & K. 
76 ; Williams i;. W,, L. E, 2 Ch. 294. 

(e) 1 Yes. Sen, 19. 
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tiling of that sort, yet if the agreement be reasonable, the Court will 
not set it aside ” (<x). 

In Bellamy v. Sabine (b) on an agreement between father and son, 
for disentailing an estate, and for a conveyance to the son in fee, 
the main consideration moving from the son was an undertaking to 
pay the father’s debts ; the circumstance of several of the most 
important items being left in blank was held insufficient to set the 
transaction aside as against the father, though the son was onlj^ just 
come of age, as a family arrangement of such a description could 
not be supposed to have depended upon a very exact calculation of 
the amount of debts (c). 

In regarding settlements of this character, claims to upset them, 
and the rights of parties thereunder, the Court gives weight to con- 
siderations which on other occasions would scarcely be allowed in 
the scale” (d). In re-settlements (e) it is a proper precaution to 
take care that the position of a son as tenant in tail is fully explained 
to him, and also the limitations of and burthens upon the property 
which are proposed to be made, and this either by the father’s 
solicitor or an independent solicitor or counsel, and to omit these 
precautions is to incur risk (/). And in such cases the effect or 
extent of the parental influence (g) will not be regarded (ft), unless 
where a father takes a benefit to the detriment of the son (i), when 
the Court may inquire whether there has been undue influence (ft). 
Even if there is unfairness, the benefit being abandoned, the rest of 
the settlement will stand good (1), In Hoblyn v. H, (in) the son 
having had the advice of an experienced estate agent, the resettled 
estate was exonerated from a charge in favour of the father and 

p. loOo. 

(/) See Hoblyn v. H., supra, p, 205. 
{g) Hartopp y. H., 21 B. 266; Dims- 
dale D., 3 Drew. 569. 

(A) Pane F., 20 Eq., p. 706: 
Turner -v. Golline, L. E. 7 Ch., p. 340. 

(?■) See Archer v. Hudson, 7 B. 
o60 ; Baker r. Bradley, 7 De G. M. & 
e. 597. 

{k) Hoblyn v, B.., 41 C. D., p. 207 ; 
Hoghton y. H., 15 B., p. 314; Jenner 
V. J., 2 De G. F. & J., p. 375. 

0) Hoblyn v, H., supra. 

(m) Supra. 


(a) And see Wycherley v. W., 2 
Eden, 175; Persse v, P., 7 CL & Fin. 
318. 

(5)2Ph.425. 

(c) See also Hoghton r. H., 15 B. 
305, where the law is fully considered 
by liomilhjf M.E. ; Dimsdale v. D., 
3 Drew. 556; Baker v, Bradley, 7 De 

G. M. & G. 597 ; Hartopp y, H, 21 
B. 259 ; Head v. Godlee, John. 536 ; 
Jenner v, J., 2 DeG. F. & J. 359. 

(d) Per Kehewich^ J., in Hoblyn v. 

H. , 41 C. D., p. 204 ; see Priestley v. 
EUis, (1897) 1 Ch. 489. 

(e) See Yaizey, Settlements (1887), 
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from the mother’s jointure (a), but the rest of the re-settlement 
stood good. 

A hond fide family arrangement (previous to the abolition of the 
usury laws) would not have been deemed usurious merely because 
it secured a loan with legal interest, and the borrower, by way of 
settlement, made other provisions for the lender (6). 

And where a deed is honestly intended as a family arrangement, 
and not executed with the view of defeating creditors, it will be valid 
under ISEliz. c. 5, although some debts may be defeated thereby (c). 
But a deed, though valid as a family arrangement, may be void as 
against creditors {d). 

If an arrangement between two parties is, on moral principles, 
fair, or is such as is sustainable, as between them, on the ground of 
its being a family transaction, it will not be rendered invalid because 
it may have been concocted and brought about by a third party, with 
a fraudulent intention of benefiting himself (e) . 

In a proper case a deed carrying into effect a compromise ma}’’ be 
rectified. Thus where a deed was made for the purpose of carrying 
into effect a family arrangement, and it contained a declaration of 
trust inconsistent with the actual rights of the parties, and there was 
no evidence that the inconsistency was known to, or contemplated 
by, the parties or their solicitors, or that their actual rights were 
intended to be altered, it was held that the declaration ought to be 
varied (/). 

It has been decided by the highest authority, that a compi^omise 
of a family dispute is not rendered invalid, in consequence of one of 
the parties not distinctly understanding his rights, if they \vere under- 
stood by his agents, by whose acts and knowledge, in the absence of 
fraud, the principal is bound {g), and the principle is the same in the 
law of Scotland as in the law of England and in the civil law (/i). 

Where a family arrangement is entered into upon the assumption 
that all the parties named in a deed, will execute it, and one of them 

(a) See Heron v. H., 2 Atk. 160 ; 258. 

Carpenter v. Heriot, 1 Eden, 338. (e) See Bellamy v. Sabine, 2 Ph. 

{})) Arkwright t\ Huntley, Printed 425. 

Cases, D. P., 1825, cited Sugd. Prop. (/) Ashurst Mill, 7 Ha. 502. 

86. {g) Stewart S., 6 01. & Pin. 911 ; 

(g) lie Johnson, 20 0. D. 389 ; see where all the authorities are examined 
Re Maddever, 27 0. D., p. 526 ; Hance by Lord Gottenham. But see Be 
V. Harding, 20 Q. B. D. 732 ; cf. Re Eoberts, (1905) 1 Oh. 704. 

Parry, (1904) 1 K B. 129. Qi) Ibid. 

(d) Penhall v. Elwin, 1 Sm. & G. 
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does not do so, it will not be binding upon the others although they 
execute it (a) ; and the result is the same where one of the parties, 
from any incapacity, as, for instance, coverture, cannot execute the 
deed in a valid or binding form (b). 

Where a bill alleged a judgment obtained by fraud and a subse- 
quent compromise, and sought to have the whole transaction set 
aside on the ground of fraud or to have the compromise carried out, 
and in the opinion of the Court the case of fraud failed, the Court 
refused to enforce the compromise, and the whole bill was dis- 
missed (c). 

Letters written, after a dispute has arisen, with a view to a com- 
promise and ‘‘ without prejudice,’’ cannot be used in evidence against 
the party by or on behalf of whom they were written. In Hogliton 
V. H, (d), Romilly^ M. E., said, that such communications made 
with a view to an amicable arrangement ought to be held very sacred ; 
for if parties were to be afterwards prejudiced by their efforts to com- 
promise, it would be impossible to attempt an amicable arrangement 
of differences ” (c). 


Husband and Wife. — In Joclrell v. J* (f) a singular deed between 
husband and wife was upheld as a family arrangement. In that case, 
a wife having instituted a suit against her husband for a divorce, an 
arrangement was come to, and the husband executed a deed, by 
which he assigned a house to trustees, upon trust to permit 
the wife to enjoy it and accommodate herself and children, and 
an income of 4,000Z. a year was also provided for her separate 
use, to keep up the establishment for herself and children, 
upon such a scale, and regulated in such a manner, as she 
should think fit ; ” and the surplus was to be repaid to the husband. 
The deed provided, that so long as the husband should be desirous 


(a) Peto V. P., 16 Si. 590. 

(5) Bolitho V. Hillyar, 34 B. 180; 
and see Taylor v. Cartwright, 14 Eq. 
167. 

(c) Cawley v. Poole, 1 Hem. & M. 50. 

(d) 15 B. 321. See Cahill t;. C., 8 
A. C. 420. 

(e) And see Jones v. Eoxall, 15 B. 
388, 396; He Monsell, 6 Ir. Ch. R., 
p. 254; and as to the general rule of 
evidence on this point, see Paddock v. 
Forrester, 3 Man. & G. 903 ; and the 

W. & T.— VOL. I, 


judgment of the Court of Appeal in 
Walker v. Wiltshire, 23 Q. B. D. 335, 
overruling the judgment of Y.-O. 
Kinder shy in Williams v. Thomas, 2 
Dr. & Sm. 29, 31 L. J. Oh., p. 676, 
that such letter might be used by the 
writer; and see Jones v. Foxall, 21 
L. J. Oh. 725 ; Be Daintry, (1893) 2 
a B. 116; 9T. L. R. 452. 

(/) 9B. 45; cp. Barron v. Willis, 
(1900) 2 Ch. 121, (1902) A. 0. 271. 
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to reside in the house, ‘‘ and to conform to the spirit and intention of 
the deed, and to partake of the benefit of the establishment to be 
kept up therein by the wife, he should be at liberty so to do.” The 
suit was discontinued, and the husband partook of the establishment. 
Langdale, M. K, held, that the deed was not void on any ground of 
public policy ; and that, being a family arrangement, and a compro- 
mise of disputed rights, there was a sufficient consideration ; that it 
was not void for uncertainty ; and that the Court would enforce its 
due performance both by the wife and the husband. 

With regard to the other points which were raised — want of con- 
sideration and the want of mutuality — Langdale, M. E., said : “ I do 
not think that they ought to influence the mind of the Court at all. 
This is not a matter of pecuniary consideration, but a family arrange- 
ment, — a compromise of litigated rights between the parties.” 

Separatio7i Deeds.— As to separation deeds generally, and as to 
the powers of a wife to make binding compromises with her husband 
with respect thereto, see Wilson v. W*, under the heading of 

Husband and Wife,” post (a). 

(a) As to the compromise of suits for 31 L. J, Oh. 160, 32 L. J. Oh. 168; 
restitution of conjugal rights, see Eowley v. E., L. E. 1 H. L. Sc. 
Stanes v, S., 3 P. D. 42 ; Hunt v. H., 63. 


CONSTEUCTIVE FEAUD (4 


HUGUENIN BASELEY. 

1807. 14 V. 273; 9 E. E. 276. 


Undue Influence — Voluntary Settlement obtained by an Agent. 

Yoluntary settlement by a widow upon the defendant, a clergyman, 
and his family set aside, as obtained by undue influence and abused 
confldence in the defendant, as an agent undertaking the management 
of her affairs ; upon the principles of public policy and utility, 
applicable to the relation of guardian and ward. 

The object of the bill in this cause was to set aside a conveyance 
made by the plaintiff Mrs. Huguenin, previously to her marriage 
with the other plaintiff, her second husband, as having been 
improperly and fraudulently obtained. The following are the 
principal circumstances established by evidence and admission, 
under which this relief w^as sought. 

In 1803, Mrs. Huguenin, then Mrs. Hill, appeared to be entitled 
in fee simple to the manors of Cleydon and Hampton Gay, and other 
estates in Oxfordshire, under the ultimate limitation of the reversion 
by a will dated 1768, to her father, Eichard Hindes, who had gone to 
Jamaica, where he acquired considerable property, real and personal, 
which upon his death also descended to her. 

After some correspondence with their solicitors in England, she, 
in September, 1803, returned with her husband from Jamaica. He 
died in October, 1803 ; and in November, she being then about the 
age of fort}^ first became acquainted with the defendant, Thomas 
Baseley, a clergyman, who was also connected with the family of 
Hindes, and had with other persons, upon the death of the testator in 

(a) As to other cases of constructive post. Fraud upon a Power ; Strathmore 
fraud, see Fox r. Mackreth, post, Pur- v. Bowes, post, Fraud on Marital 
chase by a Trustee ; Aleyn t;. Belchier, Eights. 
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1798, instituted a suit claiming as heirs-at-law of Eicliard Hindes; in 
which cause an inquiiy, directed by the Lord Chancellor, produced 
the title of Mrs. Huguenin as the only child of Eichard Hindes. 

The bill stated, that the defendant Baseley, with the view of 
getting the control and management of the said estates, and of 
getting them ultimatel}?- settled upon himself, procured an introduc- 
tion to Mrs. Huguenin ; and having by various means ingratiated 
himself with her, represented that her solicitors had mismanaged and 
neglected her property, and induced her, then a stranger, having no 
friends or relations in England, and being quite ignorant of the value 
of property, to withdraw her affairs from those solicitors and to place 
them in the hands of the defendant ; who, with such design, wrote 
the following letter, which she, by his inducement, caused to be copied 
and signed, and sent to the solicitors : 

SiES, — Having been so unfortunate as to lose the best of husbands 
and the sincerest friend by the premature death of Mr. Hill, I feel 
myself, as it were, left in that unprotected state that I now want the 
assistance of some friend with whom I can advise in the adjustment 
of my affairs, and who will kindly interpose in seeing that my 
property is managed to the best advantage. From reflection, I have 
the greatest reason to believe that Providence has raised me up a 
friend, and that friend is Mr. Baseley, who will take upon him the 
trouble of bringing all my affairs into such a plan as I shall here- 
after be enabled to conduct them with facility to myself. Impressed 
with this agreeable idea, I beg leave to inform you that I commit 
(subject to my own inspection) the perfect arrangement of my busi- 
ness with you into Mr. Baseley’s hands; and hope that you will 
prepare, without any delay, every account that you have standing 
against me, with the deeds, &c., of the estate at Hampton. As I 
wish to leave London at Lady-da}?' next, I must desire that no delay 
on your part will take place. Mr. Baseley will be ready to meet 
you on the business whenever you will appoint a day. With this 
determination, I remain, &c. 

‘‘Ann Hill.” 

The deeds were accordingly delivered to Baseley, and were 
deposited by him with his solicitor, The bill farther represented, 
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tliat the defendant artfull}^ dissuaded the plaintiff from residing 
in the house at Hampton Gay, and letting the estate, as she 
had proposed, and recommended to her a surveyor, who gave a very 
unfavourable account of the situation of the estate ; and the defen- 
dant Baseley soon afterwards offered her 400L a year for a lease of 
the whole, clear of all expenses, and keeping the premises in repair, 
representing 420L a year as the utmost value, which was confirmed 
by his solicitor ; that she executed the deeds under the persuasion o^ 
the solicitor that they were her will, and the lease to Baseley, and 
that she had no intention to give away or settle her estate, &c. 

By the deed dated the 5th of May, 1804, which was the subject of 
the bill, the plaintiff, Mrs. Huguenin, in consideration of lOs., con- 
veyed the Hampton Gay estates to a trustee, his heirs and assigns, 
to the use that she and her assigns might, during her life, receive 
out of the said manor, &c., an annuity of 400?., secured by a trust 
term of 500 years ; and subject thereto, to the use of the defendant 
Baseley, for life, without impeachment of waste, with remainders to 
trustees to preserve contingent remainders to his wife for life, to their 
children, born or to be born, in tail, with cross remainders, and the 
ultimate remainder to Mrs. Huguenin. The value of that estate was 
rather more than 400?, per annum. 

The defendant, Thomas Baseley, by his answer represented, that 
from the time of his first acquaintance with the plaintiff, a great 
intimacy took place, and she expressed a great affection for him and 
his family; that she complained of the conduct of her solicitors, 
declaring her intention of taking the management of her affairs from 
them ; and upon her application, he recommended to her his solicitor 
and a surveyor, and she intimated to the defendant her intention of 
settling her estates on him and his family, and requested him to write 
to her solicitors, to acquaint them that she should take her affairs 
out of their hands; and the defendant at her request did in her 
presence, and with her sanction, and according to her directions, 
write the form of a letter for that purpose, which the plaintiff, as 
he believes, copied, and sent to her solicitors; but the defendant 
positively denies that such letter was written at his instigation, or 
by his desire ; on the contrary, he wrote the same at the pressing 
desire of the plaintiff ; and though the language of the letter was 
the defendant's, yet the substance was in fact dictated by her. In 
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another part of the answer, the defendant denied that he induced 
her to send that letter, stating his belief that it was written h}^ him, 
but that it was so written at the particular instance and request of 
the plaintiff, wdio desired him to draw up such letter, as before 
mentioned ; and he believes he did, upon that occasion, state to the 
plaintiff, that, if it was her wash to discharge her solicitors, such 
letter ought to be in her own handwriting, as it would not be so 
proper for it to appear in his handwriting, and the plaintiff did copy 
such letter. 

The answer further stated, that the plaintiff frequentl}’’ expressed 
to the defendant a wdsh to settle her affairs, and make a disposition 
of her property, inquiring whether the defendant was related to her, 
and who was her heir-at-law ; and being informed, expressed a great 
dislike to that family. And after various conversations, she repeated 
her determination to settle the Hampton Gay estate on the 
defendant and his family ; and in March, 1804, without any per- 
suasion, suggestion, or influence, she gave instructions accordingly ; 
and the defendant understood her intention to be, to settle the estate 
so as to reserve to herself a rent-charge for her life about equal to 
the reasonable rent; and that it was her wish that the defendant 
should go and reside there immediately with his family, so that the 
mansion house might be kept up ; declaring, that she would never 
reside there on account of the trouble of repairing, &c. ; and the 
defendant denied all the charges of fraud, influence, &c. 

The answer of the attorney who prepared the deed, stated, that 
wdien instructed by her to prepare the settlement, he recommended 
to her to make a will, which might be revoked or altered ; when she 
replied, that she would not do it by will, on that account, as, if she 
should alter her situation, she intended it should not affect the 
settlement of her property. The defendant, according to the 
voluntary instructions of the plaintiff, prepared two deeds of settle- 
ment; viz., that of the 5th of May, 1804, as to the Hampton Gay 
estate, in the bill mentioned, and the other, dated the 21st of June, 
1804, relating to all her other estates and property. In the former 
deed, blanks were left for the plaintiff'’ s rent-charge and the names 
of the trustees, and she made alterations as to the uses among 
Baseley’s children, and as to the ultimate limitation, "which originally 
was to Baseley in fee. That deed was settled, and the other prepared 
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by counsel; and they were voluntarily and deliberately executed 
and the blanks filled up by her direction. 

This answer farther stated, that, in the deed of the 21st of June, 
1804, the defendant Thomas Baseley, and this defendant, and William 
Sleet, of Jamaica, were named trustees, and the estates and property 
therein comprised were conveyed and assigned upon trust during the 
life of the plaintiff, Ann Huguenin, to convey, &c., according 
to her appointment, and to her separate use, notwithstanding 
coverture ; and, after her decease, for any future husband surviving 
her, for his life, with remainder to her children by any such marriage 
as tenants in common in tail, with cross-remainders ; remainder to 
her mother, and William James Clarke and the survivor, and to the 
children of Clarke; with remainder to Thomas Baseley and the two 
other persons named as trustees, as tenants in common ; and 5,000L 
was settled on Mary Ann Eliot ; and she was directed, during her 
minority, to be brought up by Mrs. Baseley, who was to receive 
the interest of her fortune ; 2,000Z. on Elizabeth Eleanor Clarke ; 
lOOJ. a year on Mrs. Hindes ; 2001. a year on William James Clarke; 
and by that deed are settled several estates in Jamaica, with the 
stock ; several sums of money due from different persons ; a lease- 
hold estate in Middlesex ; the Manor of C ley don, in the county of 
Oxford, and all the estates real and personal, then late the property 
of Thomas Hindes, not before conveyed and settled by the plaintiff, 
and other estates real and personal, stated to he mentioned in 
the schedules. 

This answer also denied all the charges of fraud, misrepresen- 
tation, &c. 

Sir S. Romilly, Mr. Hollist, and Mr. Troioer^ for the plaintiffs.— 
The authorities against permitting a transaction of bounty to take 
effect between persons standing in certain relations are numerous. 
Among those relations, that of guardian and ward is not for this 
purpose confined to persons so related in a strict sense — as under an 
appointment of guardian by will, or by order of this Court; but the 
rule includes any person placing himself in that situation {a): 

(a) Hylton v. H., 2 Ves. Sen. 547 ; Lib. in Afr. Cox*s note, 1 P. W. 121, to 
Pierse v. Waring, cited 1 Ves. Sen. 38 ; the Duke of Hamilton v. Mohiin ; 
2 Yes. Sen. 548, stated from the Eeg. Hatch v. H., 9 Yes. 292. 
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^ ^ * This is an instance of a very peculiar species of influence 

gained over the mind of this lady by no common means ; 
appearing by the letter, written or dictated by the defendant for Mrs. 
Huguenin to copy, in terms which he cannot be supposed to use in 
the light and profane way that too frequently occurs. The English 
Courts of justice do not afford an instance of influence acquired by 
such means (a) ; but in foreign Courts such instances have occurred. 
According to Pothier, it has been decided, upon the same principles 
of public utility, that a confessor, or director of the conscience, a 
2)erson to whom another trusted his spiritual concerns in matters of 
religion, cannot take any bounty from the person to whom he acts in 
that character, and the apprehension of the empire which these 
persons obtain, was carried so far that a gift to the order of which 
tliey were members was not allowed to have effect. 

Mr. Richards, Mr. Fonhlariqiie, Mr. Hart, Mr. Martin, Mr. Leach, 
and Mr. Wetherell, for the defendant. 

Sir Samuel Romilly, in reply. — This bill puts the relief it x-rays, 
directly upon the ground of undue influence, exerted by the means 
of spiritual ascendencj’’, distinctly charging that the defendant had 
taken upon himself to be the adviser of this lady, and the manager 
of her property, and stating the letter as an instance of that 
influence. But, divesting this case of that relation and influence, 
and considering it as the case of a stranger, the evidence of fraud or 
misapprehension is so strong, that this transaction could not possibly 
stand. Upon all the evidence it cannot be represented that, when 
she executed the deed, she w^as apprised of its nature. How is her 
sudden change in so short a period, from great anxiety about this 
estate, to be accounted for, but from the effect of a sort of fascination? 
Of what consequence was it to Mrs. Huguenin what repairs were to 
be done, what conditions were to be kept, according to the evidence, 
upon the supposition that she was xaarting with the estate for ever ? 
The removal of her husband’s corpse to be buried at Hampton Gay 
is another circumstance utterly inconsistent with the defendant’s 
representation that she did not intend to remain the proprietor. 
Having a mother, a half-brother, and sister, she was not at a loss 

(a) See Norton t;. Eelly, 2 Eden, 286, by a dissenting minister and unduly 
an instance of undue influence acquired exercised, 9 R E., p. 282 (n.). 
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for an object of bount}". The evidence as to her conversation with 
the attorney, suggesting to her that a will would be revocable by a 
change of her circumstances, shows that she looked to the possibility 
of a second marriage. Her expression, of satisfaction at having 
attained her object cannot be explained upon the supposition that 
• she was giving away her estate, but may be accounted for if she was 
to get rid of the trouble attending it. 

In these cases, one of the strongest circumstances is the appear- 
ance by one person of consulting only the interest of another, and 
neglecting his own. The passage in Cicero {a) is most applicable : — 

“ Totius antem injustitise nulla capitalior est quatn eorum, qui, cum maxime 
fallunt, id agunt, ut viri boni esse videantur.” 

The duty imposed upon the defendant by merely undertaking the 
concerns of this lady, made it impossible for him to take the whole 
of her estate ; for it is not necessary to go to the extent that he could 
not accept any bounty. He took upon him the entire management 
of her affairs — acting as her agent, receiving her rents, attending 
arbitrations, &c., &c. The rule is not confined to attorneys or 
pei’sons entitled to reward. Proof v. Hines ijb) was the case of a 
tradesman, who officiously interfered ; the relief stands upon a general 
principle applying to all the variety of relations in lohicli dominion 
may he exercised by oJie person over another (c) ; and this case 
discovers one of a very peculiar nature, — influence obtained through 
the sacred character of a minister of religion. Though there is no 
case (d) in which the Court has proceeded upon such grounds, the 
general principle has prevailed, where the means of acquiring 
influence were much less powerful, — the respect of a child or ward 
for a parent or guardian. Pothier says, that, by a latitude of inter- 
pretation, proceeding upon principles of public utility, that ordinance, 
expressly concerning only a tutor or administrateur, has been 
extended to the master of a school ; the director of the conscience ; 
the physician, who is not permitted during his attendance to take a 
conveyance from the patient ; and to other relations, in which 
authority or influence must be supposed to exist. 

{a) Oic. de Off., lib. 1, s. 13. approved of by Lord CoUenham. 

{b) Gas. t. Talbot, 111. (d) See Norton -y. Eelly, 2 Eden, 286, 

(c) See Dent v, Bennett, 4 My. & supra. 

0. 277, where this proposition is 
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For tlie proper determination of tliis case, however, it is not 
necessary to rely on such authorities. The decisions of English 
Courts of Justice are amply sufficient. The same doctrine, stated 
by your Lordship in Hatch y. H. (a), was laid clown by Lord Chief 
Justice Wilmot^ in Bridgmtm v. Green (h). There was in that case 
much evidence that the person was perfectl}'' aware of what he was 
doing, and had repeatedly confirmed it. Upon that, Lord Chief 
Justice Wilmofs observation is, that it only tends to show more 
clearly the deep-rooted influence obtained over him (c). In cases of 
forgery, instructions under the hand of the persons whose deed or 
will is supposed to be forged, to the same effect as the deed or will, 
are very material ; but in cases of undue influence and imposition 
they prove nothing ; for the same power wliich produces one, pro- 
duces the other; and, therefore, instead of removing such an 
imputation, it is rather an additional evidence of it.’’ 

Having before {d) mentioned the distinction of the Roman law 
between liberality and profusion, he says, our law^s strike no such 
boundary — ''statpro ratione voluntas is the law with us; ” and this 
Court never did nor ever will annul donations merely as being 
improvident, and such as a wise man would not have made, or a 
man of very nice honour have accepted ; nor will this Court 
measure the degrees of understanding, and say, that a weak man, 
provided he is out of the reach of a commission, may not give as 
well as a wise man. But though this Court disclaims any such 
jurisdiction, yet where a gift is immoderate, bears no proportion to 
the circumstances of the giver, where no reason appears, or the 
reason given is falsified, and the giver is a weak man, liable to be 
imposed upon, this Court will look upon such a gift with a very 
jealous eye, and very strictly examine the conduct of the persons in 
whose favour it is made ; and if it sees that any arts or stratagems, 
or any undue means have been used — if it sees the least speck of 
imposition at the bottom, or that the donor is in such a situation 
with respect to the donee as may naturally give an undue influence 
over him — if there be the least scintilla of fraud, this Court w-ill and 
ought to interpose; and by the exertion of such a jurisdiction, they 
are so far from infringing the right of alienation, wdiich is the 

(a) 9 Y. 292, 7 R. R. 195. (r) Wilm. TO. 

{h) 2 Yes. Sen. 627 ; "VYilm. 58. {d) Wilin. 60, 61. 
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inseparable incident of propertj^ that they act upon the principle of 
securing the full, ample, and uninfluenced enjoyment of it. 

The ground, as between guardian and ward, is put upon the 
danger, either of inducing guardians to flatter the passions of their 
wards, or of the improper exercise of their authority, as the relation 
of husband and wife is guarded from the effects both of indulgence 
and severity. 

If this reasoning has any weight, does not the principle apply with 
infinitely greater force to the present case ? What is the authority 
of a guardian, or even parental authority ; what are the means of 
influence, by severity or indulgence, in such a relation, compared 
with the power of religious impressions under the ascendency of a 
spiritual adviser ; with such an engine to work upon the passions ; 
to excite superstitious fears or pious hopes ; to inspire as the object 
may be best promoted, despair or confidence ; to alarm the conscience 
by the horrors of eternal misery, or support the drooping spirits by 
unfolding the prospect of eternal happiness : that good or evil, 
which is never to end ? What are all other means to these ? Are 
inferior considerations to have so much effect; and is no regard to 
be given to the most powerful motive that can actuate the human 
mind ? Though no direct authority is produced, your Lordship, 
dispensing justice by the same rule as your predecessors, upon such 
a subject, not confined within the narrow limits of precedent, will, 
as a new relation appears, look into the principles that govern the 
human heart, .and decide in a case, far the strongest that has 
yet occurred, upon this ground alone, from its infinite importance to 
the community. 

Novemher 2B, 1807. 

Lord Chancellor Eldon. — With regard to the interests of the 
wife and children of the defendant, there was no personal inter- 
ference upon their part in the transactions that have produced this 
suit. If, therefore, their estates are to be taken from them, that 
relief must be given with reference to the conduct of other persons ; 
and I should regret that any doubt could be entertained, whetluar it 
is not competent to a Court of equity to take aw^ay from third 
persons the benefits which they have derived from the fraud, imposi- 
tion, or undue influence of others. The case of Bridgman v. 
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Green (a) is an express authority, that it is within the reach of the 
principle of this Court, to declare that interests so gained by third 
persons, cannot possibly be held by them ; and Lord Harchvicke 
observes justly, that if a person could get out of the reach of the 
doctrine and principle of this Court, by giving interests to third 
persons, instead of reserving them to himself, it would be almost 
impossible ever to reach a case of fraud. In that instance, there- 
fore, the interest of the son was considered as capable of being 
affected by the decree as the interest of the father. The case 
afterwards came before the Lords Commissioners ; and Lord Chief 
Justice AVilmot expresses himself thus (b) : — 

There is no pretence that Green’s brother, or his wife, was party 
to any imposition, or had any due or undue influence over the 
plaintiff ; but does it follow from thence, that they must keep the 
money ? No : whoever receives it must take it tainted and infected 
with the undue influence and imposition of the person procuring the 
gift ; his partitioning and cantoning it out amongst his relations and 
friends will not purify the gift, and protect it against the equity of 
the person imj)osed upon. Let the hand receiving it be ever so 
chaste, yet, if it comes through a polluted channel, the obligation of 
restitution will follow it.” 

This was also the doctrine of Lord Thurlow, in the case that has 
been referred to : Liitterel v. Lord Waltham, sometimes cited as 
Dixon V. Olmius (c) ; and, though it was not practically acted upon. 
Lord Thurlow was inclined to carry it farther. The object of the 
bill in that case was, that an estate should be enjoyed as if a 
recovery had been suffered, upon the ground that Lutterel had, while 
Lord AA'altham was, upon his death-bed, engaged in suffering a 
recovery, prevented it with the view that the estate should devolve 
upon the person with whom he was connected. The estate was by 
the law vested in that individual : a much stronger case, therefore, 
than the acquisition of property through imposition. Lord Thurlow, 
whatever might have been his final decision upon that case, had no 
doubt that it was against conscience, that one person should hold a 
benefit which he derived through the fraud of another ; and I have 
reason to know that his Lordship would not have discussed the case 


(a) 2 A^es. Sen. 627 ; AVilm. 58. (5) AVilm. 64. (c) 1 Cox, 414. 
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SO much at large, if it had been no more than that. These plaintiffs, 
therefore, if entitled to relief against Baselej, are equally entitled 
against all the branches of his family. 

Then, as to persons concerned in these transactions, I agree with 
the argument, that it is not upon the feelings which a delicate and 
honourable man must experience, hearing these instruments, taken 
altogether, as I think myself bound to take them, nor upon any 
notion of discretion in this Court to prevent a voluntary gift, by a 
man stripping himself entirely of his property, if undue influence is 
not imputed, that any judge sitting here has ever thought himself at 
liberty to interpose. I agree, further, that the relief must proceed 
upon what is alleged and proved by the person complaining ; that 
their complaints must be treated as effectual or ineffectual, according 
to what they have, not what they could have, represented : also, as 
to the defence, it may frequently happen that many passages may 
have taken place in the course of the transaction that are not brought 
into view ; but the case must be dealt with as it is alleged and 
proved. I have, therefore, looked through this bill with reference 
to the frame of it, and I have no doubt this case might have been 
more clearly reached, if the situation of the parties had enabled them 
to go through all the difficulties as to amendment ; also, that many 
circumstances might have been brought forward on behalf of the 
defendants, which I am bound not to look at ; but taking the case as 
it stands, thougli there is in this bill much foul allegation, which, if 
not true ought not to be there, and a great deal of which is denied, 
and clearly disproved, there is enough upon the bill and in evidence, 
to show that this deed cannot stand, if the whole transaction, taken 
together, cannot stand. 

This bill seeks relief only as to the deed of May, 1804. The deed 
of June relates to other estates; unquestionably has very different 
provisions, for very different jDersons ; reserving a degree of dominion, 
and considerable dominion, to Mrs. Huguenin over that property ; 
and I am disposed to think, that deed could not be made the subject 
of the same bill: at least, that it was not necessary to complicate this 
cause by making that a subject of the relief prayed. But the view I 
take of this case is this : that, attending to the effect of the letter, 
the evidence of the transactions among these parties, and attending 
more especially to the evidence of the attorney, the defence rests in a 
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great measure upon this : that the Court is, by the nature of the 
defence, required to look at this deed, not merely by itself, but as 
being more or less justified with reference to the wdiole of the trans- 
actions, in the course of which it was executed ; and it is much the 
same as if the defendant had said, he puts his case, not upon that 
instrument merely, but as part of a general arrangement of the 
plaintiff's affiiirs ; and that the deed is to be considered with regard 
not merely to its own contents, but to the whole transaction, of which 
this deed forms a part. 

The great bod}?' of evidence shows the alarm of this lady at the 
trouble of taking possession of an estate dilapidated. Upon the 
evidence, until November, 1803, she had no acquaintance whatsoever 
with Baseley. Her age was about forty. She had left in the West 
Indies a mother; had great regard for a female child, Mary Ann 
Eliot ; and had also a natural half-brother, named Clarke, of the 
age of sixteen, in whose education she appears to have been much 
interested. She brought him over to England; placed him with Mr, 
Baseley at an expense to herself of 200Z. a year. Her brother-in-law, 
Benjamin Hill, states, that he, previously to the introduction of 
Baseley, managed her concerns ; and that, until after that intro- 
duction, she expressed her entire satisfaction with the care of the 
solicitors in whose hands her affairs in this kingdom were placed, 
which is confirmed by another witness. The bill charges Baseley 
with infusing into her mind great dissatisfaction with the manage- 
ment, and the want of professional skill and care of those solicitors. 
The inference that this dissatisfaction was created in her mind by 
Baseley, is too strong: that she entertained that dissatisfaction is 
clear: that Baseley did not discourage it, that he gave in to it, is in 
evidence : that he created it, I cannot say : that he participated in, 
and acted upon it with her, is clearly established. 

In October, preceding the month of January when her affairs were 
taken out of the hands of those solicitors, her husband, who came 
with her to England, died. She lived with, or was frequently with 
the two brothers of her deceased husband. The answer, therefore, 
stating that she was not without friends in this country is material ; 
but in this view only, that it could be supposed she had ever 
consulted with them. There is, however, no evidence, that either 
Baseley eyei’ stated to them what she proposed to do, or that the 
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attorney concerned in the transaction, as Lord Chief Justice Wilmot 
says, felt the obligation of talking both with the grantor and the 
grantee, before this proposition was carried into effect. Benjamin 
Hill, one of her brothers-in-law, laid aside all the business after the 
solicitors were discharged ; and as to George Hill, though there is 
evidence that she did declare her purpose, it was in conversations, in 
which it was suggested to them both, and that ample provision was 
to be made for their children, which I fear had some influence with 
them. No such provision, how^ever, was made. 

It is doubtful, upon the report, whether Mrs. Huguenin had the 
immediate means of acting with the freedom of an affluent person. 
At the date of the report, the rents remained to be accounted for 
by Baseley, to the amount of 300L or 400Z. After the date of that 
report, small sums were lent to her : she had not even then paid the 
costs of the deed ; she had borrowed lOOZ. from the attorney ; and 
there is one item of 57Z., advanced by Baseley after June, 1804, to 
discharge her husband from an arrest* Certainly, therefore, she was 
not in a condition of immediate affluence. Under the influence of 
her dissatisfaction at the conduct of the solicitors, in January, 1803, 
either she adopted the resolution of dismissing them, and placing the 
whole management of all her concerns in the hands of Baseley, calling 
upon him to assist her in executing it, or it was suggested to her by 
Baseley. My opinion is, that the weight of the evidence, which does 
not agree upon this, is, that she called upon Baseley, and desired 
him to assist her in executing that purpose of her own. If the pro- 
position was her own, yet the transaction, in a Court of justice, has 
this character at least, that it was demonstration to Baseley that she 
placed confidence in him, as high as one individual ever placed in 
another. Where the evidence is contradictory, the fairest way to the 
defendant is to take his own account ; and his answer represents it 
thus, that she called and requested him to write a letter to the 
solicitors; and at her request he did, in her presence, with her 
sanction, and by her direction, write the form of a letter, which he 
believes she copied and sent to them ; but he positively denies that 
it was written at his instigation or by his desire, and says he wrote 
it at her pressing desire ; and though the language was his, the 
substance was hers. Who dictated that letter is of very little 
importance. If at her dictation he wrote it, and permitted her to 
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send it, that is the most direct communication to him of the nature 
and extent of the confidence she placed in him ; and the language of 
a Court of justice has in all times heen^ that, if a. ]man does not 
choose to act upon the confidence appearing in the course of the 
transaction to he so reposed in him, he ought to reject it as soon as 
proposed. This letter is, therefore, upon the answer, to be taken as 
expressing her sentiments in his language. The efiect of it is, at 
least, a communication to him of the information that she was 
unprotected by the death of her husband ; that she wanted assistance 
for the purpose of advising her in the adjustment of her affairs; 
that she wanted that friend whom Providence had raised up for the 
purpose of kindly interposing in seeing that her property was 
managed to the best advantage, and her affairs brought into such 
a plan that she could conduct them with facility to herself. 

This letter produced from the solicitors, rather too hastil}^ a total 
severance of themselves from the concern ; and Baseley entered, to a 
certain degree at least, upon the management of them. The purposes 
expressed and alluded to in that letter, cannot mean that all her 
estate should be given away : that she was to be enabled to conduct 
her affairs with facility by giving up all her title. The attornej^ who 
states that he was satisfied that she had made up her mind as to all 
her affairs, prepared in June these two deeds, con\reying this estate, 
worth at that time, at the lowest calculation, 420Z. a year, which 
Annesley wished to purchase upon the supposition that it was worth 
6101, a year, subject to a rent-charge to herself, with a term in 
trustees to secure it to Baseley for life ; with remainders to Mrs. 
Baseley for life, and to all their children, born or to be born, and the 
ultimate limitation to Mrs. Hill. A deed was prepared at the 
same time, which appears intended to be a conveyance of all her 
property, but which they were very much perplexed to describe, 
conveying all her freehold estates in the West Indies and everywhere, 
none of the parties knowing what they were ; all the leaseholds for 
lives mentioned in a schedule, of which there are none ; and all 
the leaseholds for years, of which there are some, to her for her 
separate use for life ; with remainders to the husband whom she 
should marry, surviving her, and to Mrs. Hindes, and young Clarke 
and his children ; and the ultimate limitation, for what reason is not 
explained, to Baseley and the attorne}^, and a person resident in the 
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West Indies : this co-temporaneous deed permitted to be made by 
her, having in contemplation a second marriage, which appears upon 
the deed itself. 

To the question, whether these instruments being such as I have 
represented them, the consequence is, that this Court shall undo 
them, I answer, no, if they are the pm'e, voluntary, well-under stood 
acts of her mind ; but if they have not that character, if the}^ are the 
result of her notion, that this is the true effect of that friendly assist- 
ance, that kind providential interference to which she was looking 
for the management of her affairs with advantage and facility to 
herself ; if the conveyance was executed under the effect of that, 
which has always been considered in this Court as undue influence, 
if the deeds themselves, which are the best evidence, demonstrate, 
and if they are confirmed by extrinsic evidence, that they are not the 
pure, well-understood acts of her mind, this Court will undo them. 

Has an instance ever occurred that a person, situated as this lady, 
was permitted to execute such instruments as these, with a purpose 
of marriage demonstrated upon one of them, and having a mother, 
and other persons whom she regarded with affection and anxiety for 
their welfare in life ? Lord Hardwicke reasons with great force as 
to the voluntary deed, upon the same principle which induced me to 
ask, how it happens that there is no power of revocation in this 
instrument. There was in that deed a powder of revocation : but it 
was a power to revoke in the presence of three persons, who, perhaps, 
never could be got together, which was therefore considered as if 
there had been no power of revocation ; and the want of such power 
was considered strong evidence that the party did not understand the 
transaction, whence arose a strong inference of an undue purpose. 
There is in this case an attempt to show why there was not a power 
of revocation ; and that is a part of the transaction one of the most 
liable to objection. The evidence and answer of the attorney go to 
this distinctly, that she informed him she was to have all her affairs 
arranged. lie was struck with the circumstance of her making an 
irrevocable deed, and told her that she should make a will. When 
she said that this was to be a permanent arrangement, is it too much 
to say the attorney permitted himself to be surprised into an act 
depriving her of her property for the benefit of Baseley’s family, and 
for no provident or wise purpose fettering all her other property by 
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the various limitations in the other deed? I do not say instruments 
are to be set aside by the want of great delicacy in the person who 
prepared them : but I am bound to look at all the circumstances that 
led to the execution of a voluntary instrument, and to observe that 
the attorney did not state this improvident act to the brother of this 
lady, or, as Lord Chief Justice Wihiot says (a), go and talk both to 
the grantor and grantee upon it. What she said to him must have 
suggested to him a reason for resisting more strenuous!}". The Court 
cannot pay attention to such circumstances as are alleged upon this 
part of the case. 

The deed, being drawn by the attorney, was laid before a con- 
veyancer, and the simple question put was, whether a fine and 
recovery were necessary. Why that should be thought of I do not 
know, as she had the remainder in fee simple vested in i^ossession. 
Some observation occurs upon the contents of that instrument. Her 
annuity of 400Z. is merely reserved, payable quarterly, not secured by 
any personal obligation. The three trustees and the rent-charge are 
left in blank before the deed was laid before counsel, and the filling 
up those blanks is left to Baseley and herself; and the power of 
changing the trustees does not depend upon her pleasure, but is only 
given in the cases of inability or refusal to act. The reason that 
there is no power of revocation is, that the gentleman before whom 
the draft was laid thought his business was to execute the intention 
ef the parties. There is a difierence of opinion upon that, other 
gentlemen thinking some observation necessary. Upon the instruc- 
tions for the other deed, however, they do not intimate that there is 
to be any power of revocation, or that she is to have any power to 
alter the uses. Not a word is dropped upon the subject. But by 
that deed this lady, who was so shocked at the notion of having a 
provision that was not to be permanent, has the power of making a 
deed or will to alter completely these uses. Is there any evidence 
showing why that power should be there ? — a power not to revoke 
the uses, but much less convenient, yet open to all the objections 
that she could have to a temporary instrument, as not binding 
herself down. 

Other observations occur upon these instruments. This latter 


(a) Wilm. 69, 
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deedj in tlie limitation as to all the estates, provides an interest to a 
husband surviving, and to her children. According to the instruc- 
tions, as to all the money property (and they settle property in the 
funds, though there was none), they omit the jn’ovision for the 
husband and children, which, however, they thought they had 
inserted, as there is, afterwards, a provision upon failure of children. 
Another circumstance as to the instrument of the 21st of June, 1804, 
is that the instructions as to the trustees’ names mention Baseley, the 
attorney, Sleet, and Anderson ; and the insertion of Anderson is 
material. It is proved that she frequently visited him, and he is 
named as a trustee ; but his name is afterwards struck out. 
Clearly, at the time of the instructions, it was not intended that 
there should be an ultimate limitation to the trustees for their 
own use ; but they were to be trustees for undefined purposes. The 
deed was originally drawn so expressing the trust to be for such uses 
as they should think necessary and proper ; but that was afterwards 
struck out, and the use for the benefit of the trustees themselves 
substituted. 

It does not rest there. Suppose these transactions entirely separate. 
Proposing to put under the fetters of these limitations all her con- 
siderable West India and other property, for the purposes of facility 
of management, and putting it out of her own reach, she is permitted 
to place her West India property under the care of a clergyman and 
an attorney in England, and a person resident in the AYest Indies, 
The power of management is certainly stated to be for her life, 
subject to her control ; how efficacious, every one knows, without any 
control wdiatsoever after her death. The management is perfectly 
ad libitum f to lease and carve out of the estates other interests ; 
and they have all discretionary powers as to the children, Mary 
Eliot, and Clarke ; and she could not change any of the trustees 
without executing that power which it is supposed she had determined 
not to have. 

If such is the nature of these deeds, and the defendant, according 
to the letter that is in evidence, j)ermitted her to suppose that he 
was to take the management for her benefit, without considering 
what an agent engaged for reward can do, the known doctrine is, that 
the fruit of that relation, if it was not absolutely dissolved, cannot be 
permitted to subsist. Then, was the relation dissolved? Look at 

18 2 
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the transactions from the date of the letter to the end of the year : 
possession taken, and her anxious wish that Baseley should be the 
occupier, proved ; her satisfaction expressed at seeing the house 
repaired ; her declarations that she could not possibly tliiiik of 
undertaking that trouble ; and that it was with exultation and satis- 
faction, as some of the witnesses express it, that she got rid of the 
estate ; that it was no object to her ; that she had so much property, 
it was a subject of delight to her that Baseley was to occupy that 
which was given to him. Take it that she intended to give it to 
him, it is by no means out of the reach of the principle. The ques- 
tion is not ivhether she knew what she was doing, had done, or 
proposed to do, hut hoiv the intention loas produced ; whether all 
that care and providence was placed round her, as against those 
xoho advised her, which, from their situation, and relation with 
respect to her, they were hound to exert on her behalf Her situa- 
tion, with reference to pecuniary circumstances during the whole 
period, must also be attended to, her husband, a few weeks before, 
having been relieved from distress by a sum of money advanced by 
Baseley. 

In that view of the case, no evidence out of these instruments 
could satisfy me that Mrs. Huguenin understood them. I believe 
further, that the parties to the transaction did not understand it. 
Eepeating therefore, distinctly, that this Courtis not to undo volun- 
tary deeds, I represent the question thus — whether she executed 
these instruments not only voluntarily, but with that knowledge of 
all their effect, nature, and consequences, which the defendants 
Baseley and the attorney wei'e bound by their duty to communicate 
to her, before she was suffered to execute them ; and though, perhaps, 
they were not aware of the duties which this Court required from 
them in the situation in which they stood, where the decision rests 
upon the ground of public utility, for the purpose of maintaining 
the principle, it is necessary to impute knowledge which the party 
may not actually have had. These parties, therefore, cannot possibly 
hold the benefit of these instruments. 

As to the costs, the same principles of public utility that require 
me to decree that these instruments shall be delivered up, compel 
me to make that decree at the cost of the defendant. As to orderinsf 

_ o 

the deeds and papers to be delivered up, I have not, upon this form 
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of the bill, authority to examine here the contents of the rest of the 
attorney’s bill of costs, who, b}" happening to be engaged in a trans- 
action that cannot be maintained, would not lose his lien upon the 
papers with reference to other transactions. If, however, Mrs. 
Huguenin ought not to have been permitted to execute the deed, I am 
bound by the principle established in Bridgman v. Green (a), and 
other cases, to hold, that if an attorney thinks proper to do more 
than obey the instructions which he ought not to have permitted to 
take effect, the Court has frequently said that it is not sufficient ; 
and if he has not only carried into execution an intention which he 
ought not to have permitted to take effect, but has also taken to 
liimself an advantage with respect to the property, persons not being 
consulted who ought to have been consulted (alluding to the ultimate 
limitation to the trustees), it deserves serious consideration whether he 
shall not pay the costs if the others cannot If, however, these papers 
are to be delivered up on payment of the attorney’s bill, he cannot 
be permitted to charge for drawing instruments which the decree 
says ought not to have been executed. 

One circumstance now occurs to me, which I shall notice, that it 
may not be supposed to have escaped me. If there is anything like 
consideration, it is the consideration that arises out of the circum- 
stances that Baseley would repair and lay out money upon the estate. 
If that had been expressed, it would have amounted to so little, as 
valuable consideration, that the Court would not have been justified 
in paying much attention to it ; but I cannot find in any of these 
cases in which a deed has been affected on account of undue 
influence, that the Court has ever attended to anything supposed 
merely to oblige the parties, if not expressed. 


NOTES. 

1. Generally, p. 278. 

2. Where undue influence is presumed from the relation between the 

parties, p. 281. 

3. Where there is no special confidential relationship between donor and 

donee, p. 294. 

4. How far the Court will interfere as against third parties, p. 296. 

5. Delay, acquiescence, confirmation, p. 299. 

6. Gifts by will, p. 300. 

(«) 2 Ves. Sen. 627 ; Wfim. 58. 
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1. Generally. 


Huguenin v. Baseley is a leading case on the jurisdiction of 
equity, to set aside, upon the principle of general public policy, 
voluntary donations “ inter vivos,” obtained by persons standing in 
some confidential, fiduciaiy, or other relation towards the donor, in 
which dominion may be exercised over him. Other instances of 
constructive fraud dealt with in these volumes are, fraud upon 
marital rights, Stmthnore v. Bowes, see ‘‘ Husband and Wife ” ; 
fraud upon a power, Aleijn v. Belehier, see ‘‘Powers”; purchase 
by a trustee from his cestui que trust, Fow v. Mackreth, see Trusts 
(Constructive). 

The word “ Constructive” negatives actual fraud, but affirms that 
the actual conditions wdll have similar consequences (a). Construc- 
tive fraud includes that vast number of cases in which transactions 
are disallowed, not on account of any evil design or contrivance to 
perpetrate a positive fraud or injury upon other persons, but because 
they are contrary to some general public policy, or to some fixed 
artificial policy of the law(Z)). “Fraud, in my opinion, is a term 
that should be reserved for something dishonest and morally wrong, 
and much mischief is, I think, done, as well as much unnecessary 
pain inflicted by its use where ‘ illegality ’ and ‘ illegal ’ are the really 
appropriate expressions ” (c). 

“The relief,” says Lord Cottenliam{cl), “as Sir Samuel Pumilly 
says in his celebrated reply in Huguenin v. Baseley, from the hearing 
of which I received so much pleasure that the recollection of it has 
not been diminished by the lapse of more than thirty years, the 
relief stands upon a general principle, applying to all the variety of 
relations in which dominion may be exercised by one person over 
another:” “ The obtaining of property, or of any benefit, through 
the undue and unconscientious abuse of influence by a person in 
whom trust and confidence are placed, has always been treated as a 
fraud of the gravest character ” (c). 

Courts of Equity will not, however, arrest or set aside an act or 
contract merely because a man of more honour 'would not have 
entered into it. They do not sit as custodes morum, enforcing the 


(a) Pollock, Contracts (1902), p. 522. 
\l) See Story’s Eq. Jur. (1892), 
pp. 166, 167. 

(c) Per Wills, J., Ex _p. "Watson, 
21 Q., E. I), p, 309 ; and see judgment 
of Kay, J. in Fry Lane, 40 C. D,, p. 


324. 

(d) Dent v. Bennett, 4 My. & 0, 
277. 

(e) Per the C. A. in Moxon v, Payne, 
L. E. 8 Oh., p. 887. 
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strict rules of morality. But they do sit to enforce what has been 
called a technical nioralit}^ If confidence is reposed it must 
be faithfully acted upon, and preserved from any admixture of 
imposition. If influence is acquired it must be kept free from 
the taint of selfish interest, and cunning, and overreaching bargains. 
If the means of personal control are given, they must be always 
restrained to purposes of good faith and personal good (a). 

Lindley^ L. J., in his judgment in Allcarcl v. Skinner (b), thus 
classifies the cases in which equity invalidates voluntary gifts, 
pointing out that the two groups often overlap. 

(1) . Cases in which there has been some unfair and improper 
conduct, some coercion from outside, some over-reaching, some 
form of cheating, and generally, though not always, some personal 
advantage obtained by a donee placed in some close and confidential 
relation to the donor (c). 

(2) . Cases in which the position of the donor to the donee has 
been such that it has been the duty of the donee to advise the donor, 
or even to manage his property for him. In such cases the Court 
throws upon the donee the burden of proving that he has not abused 
his position, and of proving that the gift made to him has not been 
brought about by any undue influence on his part. In this class of 
cases it has been considered necessary to show that the donor had 
independent advice, and was removed from the influence of the donee 
when the gift was made to him. 

The question in the second group of cases is not whether the 
donor knew what he was doing, had done, or proposed to do, but 
how the intention was produced : Whether all that care and provi- 
dence was placed around him, as against those who advised him 
which, from their situation and relation with respect to the donor, 
they were bound to exercise in his behalf” (d). In these cases 
it is the duty of the donee to advise and take care of the donor, 
and where there is no such duty the language of Lord Eldon ceases 
to be applicable (e). 


(a) Of. Story, Eq. Jur. (1892), § 308 
et seq. ; Pollock, Contracts (1902), p, 
608 ; Moncreifi on Fraud (1891), p. 
291. 

(b) 36 0. D., p. 181. 

(c) Norton c. Eelly, 2 Erlen, 286; 
Nollidge a. Prince, 2 Gif. 246; Lyon 
V. Home, 6 Eq. 655 ; Whyte v. Mead, 2 
Ir. Eq. E. 420, all belong to this group. 


And see Morley v, Loughnan, (1893) 
1 Ch. 736. 

(d) See judgment oi Lmdleij, L. J., 
in Allcard v, Skinner, 36 0. D., p. 182. 
Citing with approval from the judg- 
ment of Eldons 0., in the principal 
case. 

[e) Lmdley^ L. J., Allcard v, Skinner, 
36 0. D., p, 182' 
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‘‘To protect people from being forced, tricked, or misled in any 
way by others into parting with their property, is one of the most 
legitimate objects of all laws ; and the equitable doctrine of undue 
influence has grown out of and been developed by the necessity of 
grappling with insidious forms of spiritual tyranny, and with the 
infinite varieties of fraud ” (a). 

But where a gift is made to a person standing in a confidential 
relation to the donor, the Court will not set aside the gift, if of a 
small amount, simply on the ground that the donor had no 
independent advice ; otherwise if the gift is so large as not to be 
accounted for on the ground of friendship, charity, &c. (6). 

What amounts to Undue Influence . — “ As no Court has ever 
attempted to define fraud (c), so no Court has ever attempted to 
define undue influence, which includes one of its many varieties 
It will be a question for the Judge to decide, upon the circumstances 
of each particular case, and such circumstances as the non-interven- 
tion of a disinterested person, or professional adviser on the behalf 
of the donor, especially if the donor is, from age or weakness of 
disposition, likely to be imposed upon {e ) ; the statement of a con- 
sideration, where there was actually none (/); the absence of a power 
of revocation {g) ; the improvidence of the transaction (h), furnish a 
probable though not always a certain test of undue influence or fraud (i). 

Sir F, Pollock, in his work on the Law of Contracts, thus states 
the equitable doctrine on this subject : “Any influence brought to 
bear upon a person entering into an agreement, or consenting to a 
disposal of property, which, having regard to the age and capacity of 
the party, the nature of the transaction and all the circumstances 
of the case, appears to have been such as to preclude the exercise of 
free and deliberate judgment, is considered by Courts of Equity, in 


(a) Per Lindley, L. J., Allcard v. 
Skinner, 36 0. D., p. 183. 

[1) Rhodes v. Bate, L. R. 1 Oh. 258 ; 
Allcard v, Skinner, 36 0. D., p. 185. 

(c) See the numerous definitions of 
fraud given in Moncreifl on Fraud, 1891, 
p. 28. Kerr on Fraud (1902), pp. 1, seq. 

(d) Per Lindley, L. J., Allcard v, 
Skinner, 36 0. D., p. 183. 

(e) Griffiths v. Robins, 3 Madd. 
191; Dent v. Bennett, 4 My. & C. 
269, Harvey v. Mount, 8 B. 439 ; 
Page Horne, 11 B. 227 ; Dutton 


Thompson, 23 0. D. 278. 

(/) Hawes v. Wyatt, 3 Bro. Oh 
156 ; G-ibson v, Russell, 2 Y. & G. 0. 
0. 104 ; Sharp v. Leach, 31 B. 491. 

(g) Coutts V. Ackworth, 8 Eq. 558 ; 
Wollaston v. Tribe, 9 Eq. 44 ; Everitt v. 
E., 10 Eq. 405; but see cases in {i), 
infra ; Lyon v. Home, 6 Eq. 655. 

(h) Harvey v. Mount, 8 B. 439. 

(?’) Phillips V. Mullings, L. R. 7 Oh. 
244; Halit;. H.,L. R. 8 Oh. 430 ; 
Armstrong v. A., 8 Ir. R. Eq. 1. 
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respect of gifts ‘ inter vivos/ to be undue influence, and is a ground 
for setting aside the act procured by its employment ” (a). • 


2. Where Undue Influence is presumed from the Eelation between the 

Parties. 


Where a relation of confidence is shown to exist, or is presumed 
from the position of the parties, then the law on grounds of public 
policy presumes that the gift was the effect of influence induced by 
these relations, and the burden lies on the donee to show that the 
donor had independent advice, or adopted the transaction after the 
influence was removed, or some equivalent circumstances (&). And 
although the donor is of full age and capable of managing his affairs, 
and the gift is made without proof of any actual exercise of power 
or influence, and although as a fact no unfair advantage is taken 
of him, and no undue influence is brought to bear upon him by the 
donee, and although the gift is not for the private advantage of the 
donee, but for legitimate purposes, for which it has been used, yet 
the Court, from the special relationship which exists between the 
parties, will infer the existence of influence, and in the case of large 
gifts, not to be reasonably accounted for on the ground of friendship, 
relationship, &c., wall throw upon the donee the burden of support- 
ing the gift, b}’^ proving that the donor had, or could have had if he 
had wished it, independent advice, and was free to act upon it wdien 
given (c). 


In the special relations dealt with under this heading, influence 
is presumed (d). This enumeration is not exhaustive, but is 
intended for the purpose of illustration. The Court has declined 
to fetter the rule by any enumeration of the description of persons 
against whom it ought to be freely used (e). The principle upon 
which equity will give relief as against the persons standing in the 
following special relations to the donor, will be extended and 


(a) Pollock, Contracts (1902), p. 
600, and see as to wills, infra, p. 300, 
“ Gifts by Will.” 

(&) See Hunter v. Atkins, 3 M. & 
II. 135 ; Cooke v. Lamotte, 15 B. 
241 ; judgment of WHgJity J., in 
Moiiey v. Lougbnan, (1893) 1 Cb., p. 
'7 52 ; Wright v. Vanderplank, 8 Be G. 
M. & G. 136; Ehodes v. Bate, L. B. 1 
Oh. 252 ; Parfitt Lawless, L. E. 2 
P. & X), 462 ; Liles v. Terry, (1895) 2 


Q. B. 679 ; De Witte v. Addison, 80 
L. T. 207. 

(c) See judgment of Cottony Lindley, 
and Boioen, L. JJ., in Allcard v, 
Skinner, 36 0. D. 145, passim ; Archer 
V. Hudson, 7 B. 551 ; Ehodes v. 
Bate, L. E. 1 Oh. 252. 

(d) See Parfitt Lawless, L. E. 2 
P. & D. 462. 

(e) Per Gottenliam^ 0., in Dent v, 
Bennett, 4 My. & 0. 277. 
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applied to fdl the variety of relations in tvliich dominion may be 
exercised by one jyerson over another {a). In these cases the age 
or capacity of the donor, or the nature of the benefit are of little 
importance. The point is, had he independent and competent 
advice? (6). When such a relation is established, the Court will 
presume its continuance unless its determination is distinctly 
proved (c). 

Parent and Child, and 'persons in loco parentis. — In Carpenter v. 
Heriot (d), where a father liaving advanced a child in his infancy, 
upon his coming of age took a bond from him to a greater amount 
than the sums advanced, and which it appears the son was totally 
unable to pay, Lord Keeper Henley held that the bond was obtained 
by parental influence, and decreed that it should not stand as a 
security for the sums advanced, but be set aside altogether. “ A 
man of mature age and experience can make a gift to his father 
or mother because he stands free of all overriding influence except 
such as may spring from what I may call filial piety : but a young 
person (male or female) just of age requires the intervention of an 
independent mind and will, acting on his or her behalf and interest 
soleljq in order to put him or her on an equality with the maturer 
donor who is capable of taking care of himself (c).” 

The same principles are applicable to a person obtaining a 
voluntary gift, who Las put himself in loco parentis towards the 
donor. Thus, in the case of Archer v. Hudson {f), a niece, two 
months after she came of age, and after her guardians had fully 
accounted to her, entered into a voluntary security for her uncle, 
by whom she had been brought up, and who was considered by the 

(a) Per Gotfenliam, C., in Dent v, 

Bennett, 4 My. & G 277. And see 
Smith V. Kay, 7 H. L. Cas. 750 ; Tate 
V. Williamson, 1 Eq., p. 536; L. R. 2 
Oh., p. 61 . 

Q)) Rhodes v. Bate, L. R. 1 Ch. 252 ; 

Powell V. P., (1900) 1 Ch. 243; Willis 
V. Barron, (1902) A. C. 271 ; Wright 
r. Carter, (1903) 1 Ch. 27. 

(c) Rhodes v. Bate, L. R. 1 Ch. 252. 

Commented on in Mitchell v, Homfray, 

8 Q. B. D. 592 ; and see Tate r. 

Williamson, L. R. 2 Ch. 61. 

(d) 1 Eden, 338. 

(e) Fariuell, J. in Powell^^ P., (1900) 

1 Ch. p. 246 ; see also Cocking i;. 


Pratt, 1 Ves. Sen. 401 ; Wright 
Yaiiderplank, 8 De G-. M. & Gr. 133 ; 
Potts V. Suit, 34 B. 543, 552 ; Davies 
V, D., 4 Gif. 417 ; King v. K., 3 Jur. 
(N. S.) 609, 611 ; Chambers v, Crabbe, 
34 B. 457; Heron v. H., 2 Atk, 160; 
Hawes v. Wyatt, 3 Bro. Ch. 156 ; 
Hoghton V. H., 15 B. 278 ; Bury v, 
Oppenheim, 26 B. 594 ; Turner v, 
Coliins, L. R. 7 Ch. 329, 342 ; Baker v. 
Bradley, 7 De G. M. & G. 597 ; Savery 
V. King, 5 H. L. Cas. 627. 

(/) 7 B. 551 ; see De Witte 
Addison, 80 L. T. 207 ; ODomior 
Foley, (1905) Hr. R, 1. 
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Court as standing in loco parentis. Langdale^ M. E., set aside the 
security. ‘^Nobody,” observed his Lordship, “has ever asserted 
that there cannot be a pecuniary transaction between a parent and 
child, the child being of age ; but everybody will affirm in this 
Court that, if there be a pecuniary transaction between parent and 
child, just after the child attains the age of twenty-one years, and 
prior to what may be called a complete ^emancipation,’ without any 
benefit moving to the child, the presumption is, that an undue 
influence has been exercised to procure that liability on the part 
of the child ; and that it is the business and the duty of the party 
wdio endeavours to maintain such a transaction, to show that that 
presumption is adequately rebutted ; and that it may be adequately 
rebutted is perfectly clear. This Court does not interfere to prevent 
an act even of bounty between parent and child ; but it will take 
care (under the circumstances in which the parent and child are 
placed before the emancipation of the -child) that such child is 
placed in such a position as 'will enable him to form an entirely free 
and unfettered judgment, independent altogether of any sort of 
control ” (a). 

If the transaction between parent and child is reasonable, and 
entered into with good faith, equity will not interfere (5). And 
so where the dealing between them is of the nature of a family 
arrangement, as when a father prevails upon a son, tenant in tail 
under a settlement, to take an estate for life only, with remainder 
to his first and every other son, the transaction will not be set 
aside upon the suggestion of the father’s having an undue influence 
over him (c). So, if a son, tenant in tail, and a father, tenant 
for life, agree on something for the benefit of the younger chil- 
dren, and afterwards the son complains of paternal authority 
being exerted, though there might be something of that sort, 
yet, if the agreement be reasonable, the Court will not set it 
aside (cl). 


(a) And see Grosvenor v. Sherratt, 
28 B. 659 ; Sharp v. Leach, 10 W. B. 
878 ; Eevett v. Harvey, 1 S. & S. 502 ; 
Bettmar v. Metropolitan, &c. Bank, 1 
Hem. & M. 641 ; Smith v. Kay, 7 H. 
L. Gas. 772 ; Wright v. Yanderj)lank, 
8 Be G. M. & G. 133, 146 ; Maitland r. 
Backhouse, 16 Si. 58 ; Potts v. Burr, 
34 B. 543 ; Savery v. King, 5 H. L. 
Cas. 627 ; Bainbrigge v, Browne, 18 


0. B. 188 ; Be Witte v. Addison, 80 
L. T. 207 ; M‘Mackin v. Hibernian 
Bank, (1905) 1 Ir. E. 296. 

(5) Blackborn r. Edgeley, 1 P. W. 
600, 606 ; cf. Eirmin v. Pulham, 2 
Be G. & Sm. 99. 

(f) Tendril Smith, 2 Atk. 86 ; 
Jennerv. L, 2 Be G. F. & L 359. 

(d) Cory v. C., 1 Yes. Sen. 19 ; 
Hartopp V. H., 21 B. 259 ; see, as tg 
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In regarding claims to set aside a re-settlement of family estates 
tlie Court regards considerations wliicli would otherwise not be 
allowed. And it is not essential when the son is tenant in tail in 
remainder that he should have independent advice, and the Court 
will not inquire whether the influence of the father was exerted with 
more or less force. And even if the father obtains a benefit it is 
not necessarily unfair, and even if unfair the whole settlement will 


not be avoided (a). 

Hushancl and Wife, — This is one of the confidential relationships 
enumerated by Lord Penzance in Parfitt v. Lawless (h); but in 
Barron v. Willis (c) Cozens-Hardy J. said : It is settled by 
authority wdiich binds me, although text writers seem to have adopted 
the opposite view, that the relation of husband and wife is not one 
of those in which the doctrine of Hiiguenin v. Baseley applies.” 

Guardian and Wai'd, — ‘‘Where,” says Lord Hardwicke, “a man 
acts as guardian, or trustee, in the nature of a guardian, for an infant, 
the Court is extremely w^atchful to prevent that person’s taking any 
advantage immediately upon his ward or cestui qiie trust coming of 
age, and at the time of settling accounts or delivering up the trust, 
because an undue advantage may be taken. It would give an 
opportunity, either by flattery or force — b}^ good usage unfairly meant, 
or by bad usage imposed — to take such an advantage. And, there- 
fore, the principle of the Court is of the same nature with relief in 
this Court, the head of public utility ; as in bonds obtained from 
young heirs, and iwards given to an attorney pending a cause, and 
marriage brokage bonds. All depends upon pxddic titility ,* and, 
therefore, the Court will not suffer it, though, perhaps in a particular 
instance, there may not be a7iy actual unfairness, The rule 

of the Court as to guardians is extremely strict, and in some cases 
does infer some hardship : as where there has been a great deal of 
trouble, and the guardian has acted fairly and honestly ; and yet he 


family arrangements, Stapilton v, S., 
note, p. 2 q 4, supra; Meadows i*. M., 16 
B. 401 ; Baker v. Bradley, 2 Sm. & Gr, 
531 ; Jenner v, J., 2 De G. F. & J. 359. 

(ft) Hoblyn v, H., 41, C. D. 200, suy)ra, 
p. 255 ; see Fane v. F., 20 Eq. 698; 
Turner v. Collins, L. E. 7 Cli. 329. Cf. 
Dutton r. Thompson, 23 0. B. 278; 
Chesterfield v, Janssen, p. 328, infra. 
{1) L. E. 2 P. & D. 462. 

(e) (1899). 2 Ch, 578, 585, approved 


Howes V. Bishop, (1909) 2 K. B. 390 
(0. A.). See Nedby v. N., 5 De G. &Sm. 
377 ; Grigby Cox, 1 Ves. Sen. 517. 
In the cases of Turnbull v. Duval, (1902) 
A. C. 429, and Chaplin v. Brammall, 
(1908) 1 K. B. 233, it appeared on the 
evidence that the wife’s signature had 
been obtained by the husband by con- 
cealment of material facts and without 
independent advice. No question of 
presumption was raised. 
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shall have no allowance. But the Court has established that on 
great utility and on necessity, and on this principle of humanity, 
that it is a debt of humanity, that one man owes to another, as every 
man is liable to be in the same circumstances A gift from a 
ward to a guardian will be the more readily set aside, if, at the time of 
its being made, the guardianship accounts are not all settled, or the 
wuxrd’s property is retained by his guardian (b). 

And such transactions will be set aside after a considerable 
lapse of time, when the donor has not been a free agent. Thus 
in Hatch v. Jf. (c) a guardian, who was incumbent of a living, 
obtained from his ward, soon after she came of age, a convey- 
ance of the advowson of the living expressed to be made in 
consideration of her great friendship, kindness, and regard for 
him, the care, taken of her by him, &c. ; and of lOs. to his 
brother, who was the attornej^ who prepared the deed, and one of the 
attesting witnesses, and who afterwards became her husband. She 
continued to live with her guardian for about four years afterwards, 
W'hen she married her guardian’s brother; and sixteen years after her 
marriage, upon the death of her guardian, she and her husband filed 
a bill to be relieved against the conveyance. Eldon, C., considering 
that slie had never been her own mistress, being with her guardian 
till her marriage, and with her husband since, notwithstanding the 
time which had elapsed, and taking into consideration the nature of 
the property, ordered the instrument to be delivered up to be 
cancelled ; but as the husband was particeps criminis, the order was 
made without costs. 

In The Duke oj Hamilton v. Mohun (d) the duke being about to 
marry, entered with great deliberation into marriage articles, one of 
which was, that he should, within two days after the marriage, 
release his intended wife’s mother, who was her guardian, of all 
accounts of the mesne profits of the estate. Coivper, C., admitting 
that there had been no surprise, held, that the covenant to make such 
release ought to be set aside, as it seemed to be extorted from the 


(a) Hylton i\ H., 2 Yes. Sen. 549; 
see Maitland v. Backhouse, 16 Si. 58 ; 
Hatch H., 9 V. 292, 7 R. B. 
195. 

(5) Pierse v. Waring, 1 P. W. 121, 
Cox’s note ; S.O., cited 2 Yes. Sen. 
549 ; Hylton r. H., 2 Yes. Sen. 547. 
And see Dawson Massey, 1 Ball & B. 
219, where a lease granted to a guar- 


dian, and Aylward v. Kearney, 2 Ball 
& B. 463, where leases granted to a 
guardian’s son were set aside. See and 
consider Cray v, Mansfield, 1 Yes. Sen, 
379; Wood v. Downes, 18 Y. 127; 
AYright r. Proud, 13 Y. 136 ; Thornber 
r. Sheard, 12 B. 589. 

P;) 9 Y. 292, 7 B. E. 195, 
tp) 1 P.W. 118. 
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duke by one wbo Had a power over the young lady as a parent, which 
ought not to have been made use of in that manner ; that it was as 
if the mother should say, You shall not have my daughter unless 
you will release all accounts ; ” and that, to tolerate such an agreement 
would be paving a way to guardians to sell infants under their ward- 
ship ; and the greater the fortune Avas, the greater would be the 
temptation to treat in this manner with the guardian. 

So a voluntary settlement made by a female ward soon alter she 
came of age, under the influence of her guardian, and without the 
advice of an independent solicitor, and the effect of which was to 
deprive her of the control over her own property, was set aside as 
improvident, especially as no powder of revocation (a) was reserved (h). 
The principle applies also to any person assuming the office and 
functions of a guardian although not legally so constituted (c). 

Where, however, the influence, as well as the legal authority of the 
guardian over the ward, has completely ceased, and the ward has been 
put into possession of his property, after a full and fair settlement of 
accounts, equity will not interfere to set aside a reasonable gift to the 
guardian. See Hylton v. H. {cl), Hatch v. H. (e), where Lord Eldon 
says, There may not be a more moral act, one that would do more 
credit to a young man beginning the world, or afford a better omen 
for the future, than if, a trustee having done his duty, the cestui qne 
trust, taking it into his fair, serious, and well-informed consideration, 
were to do an act of bounty like this. But the Court cannot permit 
it, except quite satisfied that the act is of that nature, for the reason 
often given.” 

Trustee and Cestui que trust , — Much the same principles apply as 
in the above-mentioned relations of parent and child, and guardian 
and ward (/). 

A trustee, moreover, cannot bargain with his cestui que trust for 
a benefit, and it has even been laid down that a cestui que trust 
cannot give a benefit to his trustees (g). 

Legal Adviser and Client , — Courts of equity have always acted 
strictly up to this rule, that a solicitor can, by act inter vivos, take 


{a) See Wollaston v. Tribe, 9 Eq. 44 ; 
Phillips V, Mullings, L. R, 7 Oh., 
p. 247 ; James v, Couchman, 29 0, D., 
p. 217. 

(6) Everitt v, E., 10 Eq. 405. 

(c) Griffin v. De Veulle, 3 P. W. 
131; Hylton v. H., 2 Yes. Sen. 547. 


(d) 2 Yes. Sen. 549. 

(e) 9 Y. 296. 

(/) See Hatch v, TL, 9 Y. 192, 7 
R. E. 195 ; Ellis v. Barker, L. R. 7 Ch. 
104 ; Tate v. Y^illiamson, 1 Eq., p. 536. 
(g) Yaughton v. Noble, 30 B. 39. 
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iiothiiiig for liis own benefit fi"om bis client pending a suit, save his 
demand, or indeed at any time tchile the connection between them 
subsists, with the influence attending it: for though the transaction 
be as righteous as ever was carried on, it is the settled law, that the 
connection must, as in the case of guardian and ward, be bond fide 
dissolved, before he can take anything beyond his regular fees (a). 

All transactions between solicitor and client which result in the 
solicitor’s obtaining a benefit for himself, are subjected by Courts of 
law to strict scrutiny, when called in question by the client and are 
treated as imposing obligations on the solicitor of greater or less 
stringency. In some cases the obligation goes so far as almost to 
bind the solicitor to abstain altogether from a transaction of the 
kind. Thus a solicitor may not accept from his client, while the 
relation of solicitor and client exists, remuneration for his professional 
services beyond that to which he is legally entitled. Of the application 
of this rule O'Brien v. Lewis (b) is a striking example. In the 
great majority of cases, however, the law does not exact so much. 
A solicitor may, for example, purchase from his client, but there is 
imposed on him tlie burden of proving that his client was fully 
informed, and duly and honestly advised, and that theiu’ice w^as just (c)7’ 
In Liles v. Terry (d) the plaintiff made a voluntary conveyance of 
leasehold premises to the defendant, John F. Terry, upon trust for 
herself for life, and after her death upon trust for her niece, the wife 
of the defendant Terry, for her separate use absolutely. The plaintiff 
was a spinster of seventy-seven years of age. The defendant, J. F. 
Terry, had acted as her solicitor in respect of certain litigation about , 
the property conveyed, and the plain tiff had promised that if he would 
so act without charge she would leave his wife the property. On an 
action to set aside the deed, Charles, J., held there was nothing to 


{a) Proof V, Hines, Cas. t. Talbot, 
116 ; Gibson v, Jeyes, 6 V. 266, o 
B. E. 295; Walmesley v. Booth, 2 
Atk. 25 ; Drapex’s’ Co. v, Davis, 2 Atk. 
295 ; Oldham v. Hand, 2 Yes. Sen. 
259 ; Welles v. Middleton, 1 Cox, 112 ; 
4 Bro. P, C, 245; Newman v. Payne, 
2 Y. 199; Hatch -y. IL, 9 Y. 296, 7 
E. E. 195 ; Wood v. Downes, IS Y. 
120 ; and Strachan v, Brandon, 1 
Eden, 303; Moore y. Prance, 9 Ha. 
299 ; Holman Loynes, 4 De G. M. 
& G. 270; Be Ingle, 21 B, 275 ; Walker 


V. Smith, 29 B. 394 ; Be Holme’s Estate, 
3 Gif. 337 ; O’Brien v. Lewis, 4 Gif. 
221; Tomson t». Judge, 3 Drew. 306; 
Gardener v, Ennor, 35 B. 549 ; Mor- 
gan V. Minett, 6 C. D. 638 ; Ty^ai^s v, 
Alsoxi, 59 L. T. 369. 

(5) 32 L. J. Oh. 569 ; 4 Gif. 221. 

(c) Btirlingy L. J. in Re Haslam & 
Hier Evans, (1902) 1 Oh. 765, 769; 
Wright t;. Carter, (1903) 1 Ch. 27. But 
see Allison v. Olay hills, 97 L. T. 709. 

[d) (1895) 2 Q. B. 079 ; Willis r. 
Barron, (1902) A. 0. 271. 
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show undue influence or unprofessional conduct ; that the plaintiff 
had had the matter fully explained to her ; and that the deed carried 
out her intention ; and gave judgment for defendants. The C. A. 
reversed the judgment, holding that as the confidential relation 
existed, it was impossible to rebut the presumption of undue in- 
fluence, unless the donor had competent and independent advice ; 
and that a gift to the wife stood on the same footing as a gift to the 
solicitor himself. And a solicitor, having the conduct of a suit, may 
not purchase the subject-matter of it (a). 

Where, however, there was no cause pending, and it was proved 
that there was no undue influence exercised by the attorney, a gift 
to him has been held valid (6). But the presumption of undue 
influence arising from the relation is not sufficiently rebutted by 
the mere fact of the client having employed a separate and indepen- 
dent solicitor— even though without any fraud or collusion on the 
part of the two solicitors — to advise him in the matter of the gift ; 
for the presumption will continue so long as the relation of solicitor 
and client continues for other purposes outside the gift, or at all 
events until it can be clearly inferred that the influence arising from 
the relation no longer exists (c). 

There is no objection to a sale by a client to his solicitor, pro- 
vided the solicitor can prove (1) that the client was full}^ informed ; 
(2) that he had competent independent advice ; and (3) that the 
price given was a fliir one (cl), 

A voluntary conveyance to counsel by the client, expressed to be 
in consideration of the services of counsel, will be set aside on the 
ground of public policy (e). 

Whenever a professional man is called upon to give his services 
to his client, whether to prepare a deed or will, the law imputes to 
him a knowledge of all the legal consequences to result therefrom, 
and requires that he .should distinctly and clearly point out to his 
client all those consequences from whence a benefit may arise to 
himself from the instrument so prepared ; and if he fail to do so, 


(fl) Simpson v. Lamb, 26 L. J. Q. B. 
121 ; Davis Freethy, 24 Q. B. D., 
p. 528 ; and see Buddy’s Trustee v. 
Beard, 83 0. D. 500; and Janies v, 
Kerr, 40 0, D. 449. 

(h) Oldham v. Hand, 2 Ves. Sen. 
259 ; and see Harris Tremenheere, 
15 Y. 34. 


(c) Holman r. Loynes, 4 De Gr. M. 
& Gr. 270; Wright Garter, (1903) 1 
Oh. 27/ • 

{(I) Wright V. Carter, (1903) 1 Oh. 
27 ; Be Haslam & Hier Evans, (1902) 
1 Oh. 765. 

(e) Broun v. Kennedy, 33 B. 133 ; 
4 De Gr. J. & S. 217. 
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a Court of equity will deprive him of it. In Segrave v. Kirwan (a) 
a barrister drew a will for a friend, and was made executor, in which 
character he became entitled to the personal estate ; he was held, 
however, by Hart, C., to be a trustee for the next of kin (5). 

And it has moreover been expressly decided, that the relation of 
counsel and client renders the parties mutually incapable of making 
any contract of hiring and service concerning advocacy in litiga- 
tion (c). But agreements between a solicitor and his client for the 
remuneration of the former are now valid, subject to the conditions 
imposed by the under-mentioned Acts (d). 

Religious Influence . — The equitable doctrine of undue influence 
(in gifts ‘ inter vivos ’) has grown out of and been developed 
by the necessity of grappling with insidious forms of spiritual 
tyranny and with the infinite varieties of fraud ” (e). The influence 
of one mind over another is very subtle, and of all influences 
religious influence is the most dangerous and the most powerful, 
a^id to counteract it Courts of equity have gone very far ” (/). 
^‘Equity will not allow a person who exercises or enjoys a dominant 
religious influence over another to benefit directly or indirectly by 
the gifts which the donor makes under, or in consequence of, such 
influence unless it is shown that the donor, at the time of making 
the gift, was allowed full and free opportunity for counsel and 
advice outside — the means of considering his worldly position and 
exercising an independent will about it. This is not a limitation 
placed upon the action of the donor; it is a fetter placed upon the 
conscience of the recipient of the gift, and one which arises out of 


(a) Beat. 157. 

(5) See also Bulkley v. Wilford, 2 
Cl. & Pin. 102 ; Nanney v. Williams, 
22 B. 452 ; Corley tt. Staflord, 1 De G. & 
J. 235 ; Ex p. Collins, 2 Ir. Ck. B. 
618 ; Garrett v. Wilkinson, 2 De G. & 
Sm. 244 ; Clark v. Girdwood, 7 C. D. 
9 ; Cockburn v. Edwards, 18 C. D. 
449, 455 ; Pooley’s Trustees v. Whet- 
ham, 33 0. D. 111. 

(c) Kennedy v. Broun, 13 C. B. 
(N. S.) 677 ; Eobertson v. Macdonough, 
6 L. E. Ir. 433. 

(d) The Attorney and Solicitors Act, 
1870, s. 4; Pontifex v. Parnham, 41 
W. E. 238 ; Stuart, (1893) 2 Q. B. 
201; Thomas, (1893) 1 Q. B. 670; 

W. & T.— VOL, I, 


Be Thompson, (1894) 1 Ql. B. 462 ; Re 
Van Laun, (1907) 1 K. B. 155 ; and 
see as to Court having jurisdiction to 
set aside agreement, Be Jones, (1895) 
2 Ch. 719 ; affirmed by C. A, 
(1896) 1 Ch. 222. The Solicitors’ 
Eemuneration Act, 1881, s. 8 ; Be 
Palmer, 45 0. D. 291 ; Davis v. Pree- 
thy, 24 Q,. B. D., p. 523 ; Be Druce, 94 
L. T. Jo. 583 ; Re Prape, (1893) 2 Ch. 
284 ; Be West, King & Co., (1892) 2 
Q. B„ p. 106; BayHs, (1896) 2 Oh. 
107. 

(e) Per Lindley, L. J., Allcard v. 
Skinner, 36 0, D., p. 183. See as to 
gifts by will, infra, p. 300. 

(/) Ibid. 


19 


290 


CONSTRUCTIVE FRAUD. 


Huguenin v, Baseley. 

public policy and fair play ” (a). In Allcarcl v. Skinner (h) plain- 
tiff A., being about thirty-five years of age, was introduced in 1868 
by her spiritual adviser N. to the defendant S., who was the superior 
of a sisterhood of which N. was the spiritual adviser and confessor. 
In 1870 A, became entitled to certain property both as tenant for 
life and absolutely ; she became a postulant in the same year, and 
made a will leaving all her property to defendant S. She then 
became a novice, and in 1871 she became a professed member of 
this society, and took the vows of poverty, chastity, and obedience. 
During the period in which she was a professed member of the 
society, from August, 1871, to May, 1879, she made over to defen- 
dant S. sums amounting to upwards of 5,000Z., all of which, except 
about 1,000Z., were spent for the purposes of the society. The sum 
of IjOOOZ. remained in the hands of S. In May, 1879, she left the 
society and immediately revoked her will, but made no claim for 
the return of her property until March, 1885, and did not issue the 
writ in the action until August, 1885. 

The C. A. {LincUey and Bowen, L. JJ., Cotton, L. J., dissentiente) , 
held, affirming the decision of Kekeioich, J., that under the 
circumstances the plaintiff had, by her conduct after she tvas free 
from all influence from N. or S., confirmed the gifts, and was barred 
therefore from obtaining the relief to which she would otherwise have 
been entitled. The C. A. found as a fact, that no pressure, except 
the inevitable pressure of the vows and rules, was brought to bear on 
the plaintiff ; that no deception was practised upon her ; that no 
unfair advantage was taken of her ; that none of her money was 
obtained or applied for the private advantage of N. or S., or for any 
purpose other than the legitimate purposes of the sisterhood (c) ; 
nor was there any actual exercise of power or influence over her in 
respect of these gifts, either by N. or by S., apart from that necessarily 
incidental to their position in the sisterhood (c?). Everything done 
by the plaintiff was in the opinion of the Court referable to her own 
willing submission to the vows she took, and to the rules which she 
approved. Nevertheless the Court held that these gifts were in fact 
made under a pressure which whilst it lasted she could not resist, 
and were therefore not past recall when that pressure was removed. 
If in 1879, when she was emancipated from the spell by which she 

(a) Per Bowen, L. J., 36 0. D., p. 190. Allcard v. Skinner, 36 0. D,, p. 179. 

(5) 36 0. D. 145. ((i^) Ibid., p. 183. 

(c) See judgment of Bindley, L. J., 
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was bound, she had invoked the aid of the Court to recover the 
money in the hands of S., she would have been entitled to its aid (a). 
There was no proof in this case that the plaintiJff, at the time these 
gifts were made had an opportunity of obtaining free and independent 
advice, and knew that she might have obtained such advice if she 
wished for it, and there was a rule against consulting externs which 
pointed the other way ; and even if such proof had been given, 
Lindley, L. J,, doubted if the gifts could have been supported without 
further proof that she was free to act on the advice which might be 
given to her (5). 

In Morley v, Loughnan (c), the defendant L., a man of no means, 
was a member of a religious sect known as the Plymouth Brother- 
hood, This sect was divided into two orders, open brethren and 
exclusive brethren, and L. belonged to the exclusive order. In 1881 
L. was employed as travelling companion to M., a person of large 
fortune, subject to epileptic fits, never jDhysicall}’’ or mentally strong, 
morbidly religious and easily influenced, but still not incapable of 
managing his own affairs. M. was at this time about thirty years 
old, was a member of the open order of Plymouth Brethren, and 
resided on his own estate. In 1883 he invited himself to stay with 

L, , and from that time until his death in 1891, he, except for short 
intervals, continued so to reside, giving up his own home. During 
this period he became converted by L. to his own order of exclusive 
brethren ; he was in a low and morbid condition, he made large 
payments to L., not requiring any accounts to be furnished to him ; 
he placed his banking account at his disposal, and he made a series 
of wills in L.’s favour, and the aggregate amount obtained by L. from 

M. was 140,000Z. In 1891 M. died by his own hand, bequeathing 
the remainder of his property to his brothers and sisters. In the 
same year the executors of his will commenced this action against 
L. to recover the 140,000Z. as having been obtained by undue 
influence. L. had given certain sums, part of this mone 3 % to his 
brothers and brother-in-law, and these persons were subsequent!}’' 
made defendants for the purpose of making them liable to the extent 
of the gifts received by them. The Court {Wright, J.) held that the 
money was obtained by the exercise and abuse of personal influence 
and ascendency established and maintained for that very purpose 
under a cover of religion and religious brotherhood, that the gifts 
were not the result of M.’s own free will, but the effect of that 

(a) Ibid. See pp. 186 and 191. (c) (1893) 1 Oh. 736. 

[h) Ibid. Page 184. 
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influence and domination. Further, that the case came also within 
the rule laid down by Bowen ^ L. J. in Allcard v. Skinner (a) as to 
fiduciary relationship, and that as to 60,000L, part of the 140,000?., 
which the Court held was given for furthering certain religious works, 
L. was liable on another ground, for as he had received it for a 
definite purpose, he could not repudiate that purpose and claim to 
keep it for his private and selfish ends. The Court also held that 
the claim must succeed against the other defendants, citing with 
approval the judgment of Eldon, C. in the principal case (b). 

In Norton Y, Belly (c) a grant of an annuity obtained by a dis- 
senting minister having a spiritual ascendency over a woman under 
a state of religious delusion, was set aside upon principles of public 
policy {d). 

In Huguenin v. Baseley the donation was set aside, it seems, 
not merely on the ground of the spiritual ascendency and undue 
influence obtained by the defendant over the mind of the plain- 
tiff, Mrs. Huguenin, but also on the ground of his having abused 
the confidence placed in him by her, as an agent managing her 
affairs (e). 

In Lyon v. Home{f) Mrs. Lyon, a widow, aged seventy-five, 
within a few days after seeing one Home, who claimed to be a 

spiritual medium,'' was induced from the belief that she was ful- 
filling the wishes of her deceased husband, conveyed to her through 
the medium of Home, to adopt him as her son, to transfer 24,000?. 
to him ; to make her will in his favour ; afterwards to give him a 
further sum of 6,000Z. ; and also to settle upon him, subject to her 
life interest, the reversion of 30,000?. These gifts were made with- 
out consideration, and without power of revocation. It was held by 
Giffard, V.-C., that the relation proved to have existed between 
them implied the exercise of dominion and influence by Home over 
Mrs. Lyon, and, consequently, that as Home had failed to prove that 


(a) 36 0. D. 145. 

(h) Supra, p. 267. 

(c) A decision of Lord Northington^s 
2 Eden, 286, 

[d) See also Nottidge v. Prince, 2 
Grif. 246 ; and see and consider Kir wan 
V. Cullen, 4 Ir. Ch. B. 322; Mac- 
cabe V. Hussey, 2 Dow. & 01. 440. 
See as to the validity of gifts from 
nuns to their convents, Whyte v, 
Meade, 2 Ir.^Eq.^R. 420, referred ^to 


but distinguished by Cotton, L. J., in 
Allcard v. Skinner, supra ; Fulham y. 
Macarthy, 1 H. L. Gas. 703 ; or to 
trustees for religious, purposes, Be 
Metcalfe’s Trusts, 2 De Gr. J, & S. 122, 
as to which, see article in 10 Jur. 
(N. S.), p. 91. 

(c) See Middleton v: Sherburne, 4 
Y. & G. Ex. 390, 391 ; Moxon v, 
Payne, L. E. 8 Ch. 881, 887. 

(/) 6 Eq. 655. 
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these gifts were the pure, voluntary well-understood acts of Mrs. 
Lyon’s mind, they must be set aside (a). 

Medical Attendant , — In Dent v. Bennett (b) a gift obtained by a 
medical attendant from his patient was set aside by Lord Cottenhani, 
who held that medical attendants were undoubtedly within that class 
of persons whose acts, when dealing with their patients, ought to be 
watched with great jealousy, but he declined to ‘‘ run the risk of in 
any degree fettering the exercise of the beneficial jurisdiction of the 
Court by any enumeration of the description of persons against whom 
it ought to be most freely used.” 

In Mitchell v. Homfray (c) the executors of Mrs. Gr., a widow, 
sought to recover a sum of 800Z. from the defendant, who had acted 
as her medical attendant. In 1871, Mrs. G. was living at Gainford, 
and gave the defendant, her medical attendant, two cheques for 500Z, 
and 800L, to buy a house. Defendant alleged the gift was made in 
pursuance ot the wish of Mrs. G.’s husband, and that he the defen- 
dant had agreed to pay and had paid Mrs. G, an annuity of 40L for 
her life. In 1882 Mrs. G. went to live elsewhere and the relation 
ceased, but she survived for three years. The case was tried before 
a jury, and on a new trial before a special jury they found that the 
advance of the 800Z. was a gift ; that there was no undue influence ; 
that the relation of patient and medical adviser came to an end a 
year after the gift ; that after such determination of the relationshqy, 
and after any effect produced by it had been removed, Mrs. G. had 
confirmed the gift It was admitted that Mrs. G. had not received 
any independent advice when the gift was made, and that the 
defendant was at that time, her medical adviser. The Court entered 
judgment for defendant, and the C. A. upheld the judgment (d). 

Other Instances of Special Relationship . — The influence of a man 
over a woman to whom he is engaged to be married is presumed to 
be so great, that the Court will look with great vigilance at the 
circumstances and situation of the parties, and will not onlj" con- 
sider the influence which the intended husband, either by soothing 
or violence, ma}" have used, but require satisfactory evidence that it 
has not been used {e). 


(a) See also Gibson v. Bussell, 2 Y. 
& C. C. G. 104 ; Fowler t*. Wyatt, 22 
B. 232, 237. 

(h) 4 My. & G. 262. 

{cj S Q. B. D. o87. 

{d) Cf. Pratt V. Barker, 4 Kuss. oOt ; 


Wright a. Proud, 13 Y, 136 ; Tyars 
Aisop, 59 L. T, 369. 

(e) Page y. Horne, 11 B. 227, 235, 
236 ; Oobbett v. Brock, 20 B. 524 ; 
Lovesy i’. Smith, 15 0. 11. 655; James 
r. Holmes, 31 L. J. Ch. 567, 
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So, the undue influence of an elder over a younger sister has been 
deemed fatal to the validity of a voluntary settlement in favour of the 
former. In Harvey v, Moimt (a), a voluntary settlement by a younger 
sister of the whole of her present and future property principally in 
favour of her eldest sister, was set aside upon the same principle 
as the transaction in the principal case, viz., that the eldest sister 
had obtained great ascendency and influence over the younger sister, 
and was allowed to assume the management of all her affairs ; the 
circumstances of the transaction moreover being open to suspicion, 
the settlement being very improvident, and the younger sister not 
having had the benefit of independent professional advice (h). 

In Bhodes v. Bate (cj a person who acted as agent was held to 
occupy such a confidential relationship. As to the position in 
this respect of the promoter of a company, see the judgment of 
Lord Penzance in Erlanger v. Neio Sombrero^ d'C, Co. (d) and Sir F. 
Pollock’s note thereon (e). 

In Wheeler v. Scurgeayit (/) an executor before probate obtained 
a gift from a beneficiary. The plaintiff had no competent or in- 
dependent advice, and the Court held that his position alone as 
executor without any words of pressure yet amounted in fact to 
pressure, and ordered restitution of the gift. 


3, Where there is no Special Confidential Relationship between Donor 

and Donee. 


In cases where the intimate relations before -mentioned do not 
exist between the donor and donee, fraud or undue influence must 
be proved against the donee in order that the gift may be set aside {g). 
And in such cases the age or capacity of the donor and the nature 
of the benefit are material Qi ) . 


(a) 8 B. 439. 

{h) And see Osmond v. Fitzroy, 3 
P. W. 129, and note ; Bridgman v. 
Green, 2 Ves. Sen. 627 ; Wilm. 58 ; 
Sharp V. Leach, 31 B. 49J . 

(c) L. E. 1 Ch. 252. 

(fi) 3 A. a p. 1230. 

(e) Pollock, Contracts (1902), p. 603 ; 
and cf. Lord Herschell’s judgment in 
Bentinck v. Penn, 12 A. 0. 652, 
(/)3E..663. 

((/) See Hunter v. Atkins, 3 My. & 


K. 113; Beanland v. Bradley, 2 Sm. 
& G. 339 ; Blackie v. Clark, 15 B. 
595 ; Toker v. T., 31 B. 629 ; Smith y. 
Kay, 7 IT. L. Cas. 750; Allcard v. 
Skinner, 36 C. D., p. 171 ; and see 
Moncreiff, Fraud (1891), p. 291 ; Pol- 
lock, Contracts (1902), p. 604, com- 
menting upon Cooke v. Lamotte, 15 B. 
234 ; Phillips v, Mulliugs, L. E. 7 Ch. 
244; Eees v. De Bernardy, 12 T. L. E. 
412; Turnbull v. Duval, (1902) A.C. 429. 
(h) Rhodes y. Bate, L. E. 1 Gh. 252. 
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Where a man induces a person of weak intellect and improvident 
habits to execute a settlement without independent legal advice and 
without understanding it, or knowing the amount of the property 
settled, or the effect of the settlement, it will be set aside, even 
although the execution of the settlement was not procured by any 
unworthy motives, but with the object of protecting the settlor 
against his own improvidence (a). 

One party may acquire undue influence over another by operating 
on his fears, as for instance in Williams v. Bayley (6), in which case 
a son had taken to his and his father’s bankers promissory notes 
purporting to be indorsed by his father. The son had forged the 
indorsements. The bankers at an interview which took place 
between them, the son, the father and the father’s solicitor, said in 
effect to the father (c), ‘‘We have the means of prosecuting and 
transporting your son. Do you choose to come to his help and 
take on yourself the amount of his debts — the amount of these 
forgeries ? If you do, we will not prosecute ; if you do not, we 
will.” The father thereupon executed an agreement to mortgage 
his property to the bankers, and the forged notes were given up to 
him. Two questions arose in the action brought by the father to 
set aside this agreement : was the plaintiff a free and voluntary 
agent, or did he give the security in question under undue pressure 
exerted by the defendants ? Was the transaction independently of 
pressure illegal {cl) ? As to the first point Lord Westhury said : 
“ A contract to give security for the debt of another which is a 
contract without consideration, is above all things a contract that 
should be based upon the free and voluntary agency of the individual 
who enters into it. But it is clear that the power of considering 
whether he ought to do it or not, whether it is prudent to do it or 
not, is altogether taken away from a father who is brought into the 
situation of either refusing, and leaving his son in that perilous 
position, or of taking on himself the amount of that civil obliga- 
tion.” And the decree setting aside the security was upheld oh 
both grounds {e). 


(a) Dutton v, Thompson, 23 0. D. 
278 ; Smith v. Kay, 7 H. L. Cas. 750 ; 
cf. Chesterfield v. Janssen, infra ; Ellis 
V, Barker, L. B. 7 Oh. 104; Gfrosvenor 
V. Sherratt, 28 B. 659. 

(b) L. E. 1 H. L. 200, explained in 
Plower r. Sadler, 10 Q. B. D. 572. 


(c) See judgment of Qranwortli, 0., 
in Williams v, Bayley, L. E. 1 II. L., 

p. 212. 

{d) See judgment of Lord Westbury, 
id. p. 216. 

(e) See McClatchie v. Ilaslam, Seton 
(1893), p. 1942, E. 2 ; Davies i\ London, 
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An appointment made in exercise of a power by a wife in favour 
of her husband will be considered good, unless the wife or other 
persons impeaching the instrument show that it was executed under 
circumstances sufiScient to invalidate it, and the evidence of one of 
the witnesses that the wife was agitated and distressed and signed 
the deed in a reluctant manner, has been held to be insufficient (a). 

In the absence of any fiduciary relation, such as that of guardian 
and ward, between the donor and donee, and also of any undue 
influence on the part of the latter, an infant may make a donation of 
any chattels or personal property in his actual possession (6). 

There are endless variations of the fiduciary position wdiich do 
not fall under any strictly defined head. Some of those relations 
are continuing, others temporary ; but in all the question is, 
whether the person parting with property by way of gift, or entering 
into a contract, had a full and free opportunity of judging for 
himself (c).” 

The principle on which relief is given applies to all cases where 
influence is acquired and abused, and confidence reposed and 
betrayed (d). 

Inadequate Consideration , — Mere inadequacy of consideration is 
by itself merely evidence of fraud or undue influence, but when 
coupled with other circumstances, such as weakness of mind (e), 
illness and ignorance (/), poverty {g), may have the eflect of showing 
that the vendor was not a free and reasonable agent, and may throw 
the burden on the purchaser of showing the contract was fair (/i). 


4. How far the Court will Interfere as against Third Parties. 

An interest obtained by undue influence, as Lord Eldon decided 
in the principal case, cannot be held by third parties, although 


&c. Marine Insurance Co., 8 0. D., 
p. 475 ; Boyse v. Eossborougk, 6 H. L. 
Cas. 2 ; Lound v. Grrimwade, 39 0. D. 
605. 

(a) Nedby v. N., 5 De Gr. & Sm. 377, 
384 ; see Barron v. Willis, (1899) 2 
Ck. 578, 585. 

(b) Taylor v. Johnston, 19 C. D. 603, 
608. 

(c) Moncreifl on Fraud (1891), p. 
293 ; and see Tate v. Williamson, L. E. 
2 Oh. 55 ; Fox v. Mackreth, 1 Bro. Oh. 
424, 2 E. E. 55, post ; Eden v, Eids- 


dales, &c. Co., 23 Q. B. D. 368; cf. 
Lloyd -y. Clark, 6 B. 309. 

(d) Smith V. Kay, 7 H. L. Cas. 750. 

(e) Longmate v. Ledger, 2 Gifi. 157. 
(/) Clark V. Maipas, 31 B. 80; 

Baker v. Monk, 33 B. 419 ; cf . Eees v, 
De Bernardy, 12 T. L. E. 412. 

{g) Fry v. Lane, 40 0. D. 312. 

(/q See Moncreifl on Fraud (1891), 
p. 294 ; Pollock, Contracts (1902), p. 
616. As to catching bargains with 
heirs, see Chesterfield v. Janssen, post. 
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innocent of fraud. Whoever receives the gift, must take it tainted 
and infected with the undue influence and imposition of the person 
procuring the gift ; his partitioning and cantoning it out amongst 
his relations and friends will not purify the gift and protect it against 
the equity of the person imposed upon. Let the hand receiving it 
be ever so chaste, yet, if it comes through a polluted channel, the 
obligation of restitution will follow it (< 2 ).” 

And Wright, J., cited this passage with approval in Morley v. 
Loughnan (h), holding the brothers and brother-in-law of the 
defendant equally liable with the defendant to the extent of the 
sums which they had received from him. 

AVhere persons, having notice of the undue influence which one 
party has power to exercise over another, combine with the former 
party in order to obtain an advantage for themselves, the transaction 
will be set aside. Thus, where a creditor obtains a security from a 
person likely to be under the influence of his debtor, as, for instance, 
in the case of a son or younger brother of the debtor’s just come of 
age, the onus will lie upon the creditor of showing that such person 
understood the transaction, and that he did not act under any undue 
influence, otherwise' the transaction will be set aside (c). 

So in Maitland v. Irving (d), Irving and Brown, who were 
partners as coal-merchants, consented to postpone the payment of 
5,000Z. due to them from Maclean, in consideration of his procuring 
and giving the guarantee of the plaintiff. Miss Maitland, for that 
sum ; and Maclean at the same time informed Irving and Brown 
that Miss Maitland was his niece, and was possessed of considerable 
property ; that she had resided with him for some time, that he had 
been her guardian, and that she had been of age about a year and a 
half. Afterwards, another arrangement was made between Irving 
and Brown and Maclean, in pursuance of which Irving and Brown 
delivered up the guarantee, and Maclean procured and gave them the 
plaintiff’s cheque for 3,OOOZ. and her promissory note for 1,200L, as 
securities for his paying them those sums. Shadivell, V.-C., granted 
and afterwards continued an injunction, restraining Irving and 


(a) Per Wilmot, C.J., in Bridgman 
V. Grreen, Wiim. 08 , 64. And see God- 
dard Carlisle, 9 Price, 169; Schole- 
field V. Templer, John. 155 ; Smith v, 
Kay, 7 H. L. Oas. 750 ; Bainbrigge v. 
Browne, 18 0. D., p. 197. 

\h) (1893) 1 Oh., p. 757 ; p. 291, 
supra. 


(c) Baker v. Bradley, 7 De G. M. 
& G. 597 ; Sercombe v. Sanders, 34 B. 
382 ; Berdoe tu Dawson, 34 B. 603 ; cf. 
Ehodes v. Bate, L. E. 1 Oh. 252 ; Turn- 
bull ZT. Duval, (1902) A. 0. 429; 
Ohaplin v. Brammall, (1908) 1 K. B. 
233. 

{d) 15 Si. 437. 
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Brown from prosecuting an action against the plaintiff to recover the 
3,000L ; and notwithstanding they had obtained a verdict, he refused to 
order the money to be paid into Court. The case,” said his Honor, 
“ has been argued for the defendants as if it were a case in which 
they had some ground to resist the rule in equity, because of their 
not being volunteers. But no consideration wdiatever was given to 
the 3 ^oung lady; on the contrary, she was induced to do the act upon 
an application made to her by a person, who, if he had performed his 
duty, would have advised her not to do that which he applied to her 
to do. She was influenced by him, or, at least, allowed by him, to 
give this very guarantee, which was a direct benefit to all the 
defenders (Maclean was a defendant), in the situation in which tlie}^ 
then stood with respect to each other. The facts of the case seem to 
me to amount to this : that Irving and Brown, knowing the defenceless 
situation of the young lady, combined with Maclean, who disclosed it 
to them, in order that advantage might be taken of her defenceless 
situation, for the benefit of all the three. And my opinion is, that 
they must all three be considered as standing in the same situation. 
It is most necessary to consider the transaction in this vie'w, because 
it is the foundation of the whole case ; for, what subsequently took 
place was nothing more than a substitution of the note and the 
cheque for the guarantee ” (a). 

The principles, however, laid down in the cases before 
mentioned are not applicable to bond fide business transactions. 
Thus in Blackie v. Clark (5), a married woman having separate 
estate, joined with her trustee, who was her confidential medical 
adviser, in granting annuities secured on her separate estate for his 
benefit. Upon her filing a bill to set them aside as against the 
grantees, it was held by BojiiUly, M. E., that the burden of proving 
their invalidity was on her, and as it appeared that she understood 
the transaction, and that no undue persuasion or coercion had been 
proved, the annuities could not be impeached. 

In Corbett v. Brock (c), a debtor induced a lady, to whom he was 
engaged to be married, to become a security for a debt. After the 
marriage she insisted that she had been imposed upon. It was held 
by Piomilly, M. E., that the only duty of a creditor (who was aware 


(a) And see Maitland v. Backhouse, 
16 Si. 58 ; Archer v. Hudson, 7 B. 551 ; 
Espey V. Lake, 10 Ha. 261 ; Hettmar 
V. Metropolitan and Provincial Bank 
Ltd., 1 Hem. & M. 611; Rhodes i\ 


Bate, L. E. 1 Oh. 252; W. v. B., 
32 B. 574 ; Kemi^son Ashbee, L. R, 
10 Oh. 15. 

(Jb) 15 B. 595. 

(c) 20 B. 524. 
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of the relation between the parties) towards the lady was to see that 
she had proper professional assistance, and that any fraud or mis- 
representation of the debtor in the transaction, of which the creditor 
had no notice did not affect his security. The fact of the intended 
husband saying, ‘I am about to marry a lady who will give you 
security,’ does not amount to notice to them that this security could 
only be obtained by undue influence (a).” 

Where, however, a gift of property has been obtained by the 
exercise of undue influence, a purchaser for value subsequently taking 
with notice of the equity thereby created, or with notice of the 
circumstances from which the Court confers the equity, will be bound 
thereby (&). 

And it seems that although a deed may be valid in respect to 
purchasers without notice of undue influence, as for instance, that of 
the father over his child as plaintiff in an action, it may at the same 
time be declared that so far as the father is concerned the deed is not 
binding in any way on the plaintiff (c). 

It will be observed that in the principal case, the solicitor who 
prepared the deeds which were set aside as obtained by undue 
influence having been made a party to the suit, Lord Eldon observed 
that it deserved serious consideration ** whether he should not pay 
the costs if the other defendant could not (d).” 


5. Delay, Acquiescence, Confirmation. 

Delay in asserting rights cannot be in equity a defence unless the 
plaintiff knows his rights (c). In Allcard v. Skinner (/), more than 
six years had elapsed since the influence had ceased, and the action 
was commenced, and following the analogy of the Statute of 
Limitations in actions for money had and received, such delay would 
be a very material element for consideration (g). And although 


(a) See Cooke v. Lamotte, 15 B. 
234 ; Hoghton v. H., 15 B. 278. 

(5) Bainbrigge v. Browne, 18 C. D. 
197 ; De Witte v, Addison, 80 L. T. 207. 

(c) Bainbrigge v. Browne, 18 0. D. 
188, 199 ; of. Wright v. Carter, (1903) 
1 Ch. 27. 

(<7)' See Baker v. Loader, 16 Eq. 49; 
Beadles V. Burch, 10 Si. 332 ; Harvey 
V, Mount, 8 B. 439 ; but see Clark v. 
Girdwood, 7 C. D. 9. 

(e) Per Cotton, L. J., in Allcard v. 


Skinner, 36 C. D., p. 174; Wright v, 
Yanderplank, 8 De G. M. & G. 133, 
where the action to set aside a deed 
was not brought until 10 years after 
its execution. 

(/) 36 C. D. 145, supra, p. 290. 

{g) See judgment of Lindley^ L. J., 
in Allcard v, Skinner, 36 C. D., p. 186 ; 
Smith V, Clay, 3 Bro. Ch. 639 (n.) ; 
Hovenden v, Annesley, 2 Sch. & L. 
607, 630. And see Tyars v, Alsop, &c. , 
59 L. T. 369. 
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delay is not a bar in itself, it is a fact to be considered in determining 
whether there has been an election on the part of the donor to 
confirm the gift (a). 

In cases of this kind there can be no acquiescence until the donor 
knows his rights and is free from the influence, but ignorance of his 
rights -which is the result of deliberate choice is no answer to a 
defence of laches and acquiescence. It is enough for the donee to 
show that the donor knew he might have rights, and being a free 
agent at the time, deliberately determined not to inquire what they 
were or to act upon them (5). And see infra, pp. 344, 346. 


6. Gifts by Will. 


The rules of equity in relation to gifts inter vivoSj by which fraud 
is presumed when they are obtained from persons standing in 
certain relations to the donors, are not applicable to gifts by wills (c) 
‘‘To be undue influence in the eye of the law there must be — to 
sum it up in one word — coercion. ^ It is only when the 

will of the person who becomes a testator is coerced into doing 
that which he or she does not desire to do that it is undue 
influence ’’ (d). But the rule would seem to be wider than this ; 
coercion or frauds must be proved, e.g., misrepresentations as to 
the character of the natural objects of the testator’s bounty (e). 
The influence of a person standing in a fiduciary relation to the 
testator may lawfully be exerted to obtain a will or legacy, so long as 
the testator thoroughly understands what he is doing and is a free 
agent (/) ; and the burden of proof of undue influence (g) lies upon 


(a) See judgment of Bowen ^ L. J., 
Allcard Skinner, 36 0. D., pp. 191- 
193. 

(?;) See judgment of Kehewich, J., 
and of Lindley and Boiven, L. JJ., in 
Allcard v. Skinner, supra ; and see 
Lindsay Petroleum Co. Hui’d, L. R. 
0 P. C., p. 239 ; Wright v. Yander- 
piank, 8 De Gr. M. & Gr. 133 ; Stump r. 
Gaby, 2 De G. M. & G. 623 ; Jarratt 
V. Aldam, 9 Eq. 463 ; Moxon v. Payne, 
L. E. 8 Ch. 881 ; Ivempson v. Ashbee, 
L. E. 10 Ch. 15 ; Mitchell Ilomfray, 
8 a B. D. 587. 

(c) See Parfitt v. Lawless, L. E. 2 


P. & D. 462; Ashwell r. Lomi, L. E. 
2 P. & D. 477. 

(d) Per Sir J. Hannen^ in Wingrove 
V. W., 11 P. D., p. 82 ; Boudains v, 
Richardson, (1906) A. C. 169. 

(e) Boyse Eossborough, 6 II. L. 
Oas. 48 ; Allen v. McPherson, 1 H. L. 
Gas. 207 ; Hindson ?;. Weatherill, 5 
De G. M. & G. 301. 

(/) See Y^ingrove v. YC, UP. D. 
81; and judgment of Lord renzance, 
Parfitt V. Lawless, L. E. 2 P. & D., 
p. 469 ; Boudains r. Eicliardson, (1906) 
A. 0. 169, 185. 

(y) See Wingrove ^Y., supra. 
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those who assert it (a). But ‘‘ there is one rule which has always been { 

laid down bv the Courts having to deal with wills, and that is that a : 

^ ■ '1 
person, wdio is instrimental in the framing of a imll, and who ' 

obtains a bountj’^ by that will, is placed in a different position from 

other ordinary legatees, who are not called upon to substantiate the | 

truth and honesty of the transaction as regards their legacies. It is 

enough in their case that the will was read over to the testator, and 

that he was of sound mind and memory, and capable of comprehend- , 

ing it. But there is a farther onus upon those who take for their 

own benefit, after having been instrumental in preparing or 

obtaining a will. They have thrown upon them the onus of showing ; 

the righteousness of the transaction (&).” In Hegarty v. Kmg (c), it j 

was held that a person propounding a will prepared by himself j 

without assistance of any third person, and under which he takes a I 

benefit, is bound to give clear and convincing evidence that the j 

testator knew and approved of the clause under which he took a ' 

benefit, and that this principle applied even in the case of a near I 

relative of the testator, and in the absence of such evidence, probate 

of that portion of the will may be refused, and granted of the | 

remainder. j 

If proved that the instrument contains something induced by | 

fraud, and therefore not the testator’s will, this, if severable from the 
rest, may be struck out by the Probate Court and the will proved i 

without it (cZ). But words or clauses in a will ought not to be I 

omitted from probate except upon evidence pointedly addressed 
thereto and showing their improper character (e). The jurisdiction 
rests with the Court of Probate. The Chancery Division will not | 

interfere and declare the legatee a trustee where this would amount i 

(a) Boyse v. Eossborough, supra; unsuccessful, oughtnotto he condemned 
Theobald on Wills, 7th ed. (1908), in costs unless the issue was unreason- 
p. 27, citing Hindson v. Weatherill, 5 ably raised. Wilson v. Bassil, (1903) 

Be G-. M. & Gt, 301 ; Walker 2 ;. Smith, P. 239. 

29 B. 39-1 ; and Parfitt v. Lawless, (c) 7 L. E. Ir. 18. 

L. E. 2 P. & B. 462. Ehodes t;. E., 7 A. 0. 192; 

(h) Per Lord Eatlierley^ Pulton v, Hindson t;. Weatherill, 0 Be Gr. M. & 

Andrews, L. E. 7 H. L,, pp. 471, 472 ; G. 301 ; Harter t;. IL, L. E. 3 P. & B., 

cf. Bonelly t;. Broughton, (1891) A. 0. p. 20; Allen 1 ;. McPherson, 1 H. L. I 

435 ; Tyrrell V. Painton, (1894) P. 151. Cas. 209. | 

In such a case the persdn opposing the {s) Karunaratne v. Perdinandus, | 

will is justified in pleading undue (1902) A. 0. 405, 
infiuence and fraud, and, though 
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to a decision on appeal from the Probate Court {a)^ though it will 
where the gift is in accordance with the testator’s intention, but the 
legatee is bound by a secret trust (b) ; and as to cases where tiie old 
Court of Chancery would declare a legatee trustee, see Allen y. 
McPherson (c). 

(a) Meluish v, Milton, 3 0. D. 27. (1902) 2 Ch. 866. 

{h) Seft Be Boyes, 26 C. D. 531 ; Be (c) 1 H. L. Cas. 191. 

Huxtable, (1902) 2 Ch. 793; ^elletley, 
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JANSSEN {a). 

I'ZoO — 1. 2 Yes. Sen. 125 (5). 


Post Obit Securities — Catching Bargains with Heirs Expectants and 
Reversioners — Confirmation. 

A., aged thirty, borrows 5,000?. from B., upon the security of a 
bond in the penalty of 20»000?., conditioned for payment of 10,000?. 
if A. survived 0., his grandmother, from whom he had great expec- 
tations, but not otherwise. A. survived C. a year and eight months, 
and soon after her death executed a new bond in the penalty of 
20,000?., conditioned for payment of 10,000?. to B., which he gave to 
B. on his delivering up to him the former bond to be cancelled. 

A bill being filed by the executors of A. to be relieved against the 
latter bond, as given upon a usurious contract, and an unconscionable 
bargain, the Court was of opinion that the contract was not usurious, 
and, without giving any opinion whether the transaction was such as 
the Court ought to relieve against, as an unconscionable bargain with 
a person dealing with his expectancy, held, that the acts of A., after 
the decease of his grandmother, amounted to a confirmation of the 
original transaction, and gave relief only against the penalty of the 
last bond. 

The state of the case upon the pleadings and proofs, as far as was 
material for the consideration of the Court was shortly this. John 
Spencer, in 1738, being possessed of an income of 7,000?. per annum, 
and of a personal estate in plate, jewels, and furniture, to a great 
value, and having contracted a debt to the amount of 20,000?. to 
several persons, mostly tradesmen, by whom he was pressed, and 
which he was desirous to pay off, proposed to borrow money, and 
particularly a sum of 5,000?. for that purpose. 

As he had a well-grounded expectation of a great increase of 

(a) Eor other cases of constructive post, Fraud on a power ; Strathmore v. 
fraud, see Fox v. Mackreth, post, Pur- Bowes, post, Fraud on marital rights, 
chase by a trustee; Aleyn v» Belchier, (b) S. C., 1 Atk. 301 ; 1 Wils. 286. 
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fortune on tlie death of his grandmother, the Duchess of Marlborough, 
if he survived her, he resolved to contract thereon. He was above 
thirt}’', originally of a hale constitution, but impaired ; and, although 
afterwards lie lived more regular, yet he was addicted to several 
habits prejudicial to his health, which he could not leave off. She 
was seventy-eight, of a good constitution for her age, and careful of 
her health. 

He sent to market a proposal, which he supposed would easily 
meet with a purchaser, as it was natural to expect, in common course, 
that his grandmother should die first, though she was a good old 
life, and he but a bad young one. This proposal was, that if any 
one would lend him 5,OOOZ. he would oblige himself to pay 10,000Z. 
at or soon after the death of his grandmother, if he survived her, 
but to be totally lost if she survived him. This was rejected by 
several knowing persons as not sufficiently advantageous, as it was 
at first by the defendant, but afterwards accepted by him ; and a 
bond of 2O,0OOZ., conditioned to pay 10,000Z., was given on those 
terms. 

[ {a) The Duchess of Marlborough died the 18th of October, 
1744, and in the month of December following, on the defendant’s 
delivering to Mr. Spencer the bond above mentioned to be cancelled, 
he executed a new bond, whereby he became bound to the defendant 
in the penalty of 20,000Z., conditioned for payment to the defendant 
of lOjOOOZ., with lawful interest, on the 19th of April then next; and 
at the same time executed a warrant of attorney to em|)ower a 
judgment to be recorded against him in the King’s Bench, at the 
defendant’s suit, for the said 20,000Z. on the said bond. The 
defendant, by virtue of the said warrant of attorney, caused a 
iudgment to be made out on the said bond against Mr. Spencer, at 
the defendant’s suit, for the said 20,000Z., to be recorded in the 
King’s Bench of Hilary Term next ensuing the date of the said 
bond. 

In the month of December, 1745, the defendant, by the invitation 
of Mr. Spencer, being with him at his house at Windsor, he, on 
the 14th of that month, gave the defendant a bill for 1,000Z. on 
Hoare and Company, in part of the defendant’s debt, and on the 


(a) This statement between brackets, is taken from 1 Atk. 301, 
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21st of March, following sent the defendant l.OOOL more by his 
steward. 

On the 19th of June, 1746, Mr. Spencer died, but before his death 
made his will, and after payment of his debts and legacies, gave all 
the residue of his personal estate to be at his son’s disposal, the 
present Mr, Spencer, provided he left no j^ounger child, and appointed 
the plaintiffs to be guardians of his son, and also executors in trust 
for him during his minority. 

The executors of Mr. Spencer, finding his specialty debts were 
very considerable, and that such as ^vere upon simple contracts only, 
which likewise amounted to a very large sum, would receive but 
little satisfaction through the deficiency of the testator’s assets, 
afterpayment of such sums as were really and bond, fide due on 
specialties, brought a bill to be relieved against the defendant’s 
demand, as being an unconscionable one, charging that the con- 
dition stipulated by his security was absolute and independent of 
any other contingency than that of a grandson of thirty years of 
age surviving a grandmother of eighty ; and as the period or point 
of time limited for the payment (which was in one month after the 
death of the duchess) could not, by reason of her great age and 
infirmities, be removed to any great distance, but was every day 
approaching, and in fact happened soon after, so the requiring such 
a large sum as 10,000Z. for the forbearance of 5,000L for so short 
a time, being at the proportion of 200J. for every lOOL, was a most 
unreasonable and usurious contract, and such as will never meet with 
the approbation or countenance of a Court of equity, especially where 
the demand is made upon the assets of an insolvent person, to the 
prejudice and defeating of his other just and honest creditors, and of 
an infant heir and residuary legatee ; and that the executing a new 
bond to the defendant after the death of the Duchess of Marlborough, 
is only a continuance of the former transactions, and partook of the 
original fraud ; and that, being an unrighteous and usurious bargain 
in the beginning, nothing which was done afterwards could help it; 
but on the contrary, defendant, in acquiring such new security and 
judgment, and thereby seeking to conceal the true transaction, did, 
as far as in him lay, add to the first fraud, and ought to be restrained 
from taking out execution on his judgment till the Court have first 
inquired into and determined upon the fraud ; and therefore, it is 
; W. &'T.— VOL. I. ' , 20 
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prayed that the defendant may be adjudged by the Court to be a 
creditor of Mr. Spencer, only for such sums as he shall appear to 
have ho7id fide advanced, with interest from the time of advancing 
the same, after deducting what he hath received ; and that he may 
be decreed to come in, and receive a satisfaction for the residue of 
such principal sums onlj^ and interest ^wri passu with Mr. Spencers 
other creditors, according to the nature of his demand ; and for an 
injunction to stay his proceedings at law till the hearing of the 
cause. 

July the 21st, 1747, the injunction was continued upon the merits 
till the hearing.] 

Mr. Noelf Mr. Clarke, Mr. Wilhraham, and Mr. Croivle, for the 
plaintiffs. — This case is of great importance to the estate of Mr. 
Spencer, but of greater to the public. The bill is to be relieved against 
an exorbitant, unconscientious demand, on the known terms in a Court 
of equity, payment of principal really advanced, and legal interest. 
There are three general points to be determined. First, how that 
contract would have stood if properly brought in judgment in a Court 
of law, and considered merely upon legal principles ? Next, what 
the fate of it ought to be in a much stronger degree, in a Court of 
equity, when examined by principles of equity ? Lastly, the subse- 
quent transactions relied upon in the answer as a ratification of the 
original bargain. 

As to the first, it is not good in point of law, and therefore 
usurious (a). 

As to the second point : Courts of equity, not being tied up to 
rules, consider questions of this kind in a more extensive manner, and 
in general have avoided laying down any particular rule, as that would 
(like old statutes of usury) teach persons how far they might safely 
go ; but declare, that wherever there is a spark of oppression — the 
motive on one side, necessity to apply for money, on the other, a 
covetous passion for undue lucre — they always relieve; not, indeed, 
setting it aside, but by giving what is really due. The following 
cases were cited upon this point : — JValler \\ Dalt (b) , which was intro- 

{a) The laws against usury are now parts of the case as relate thereto are 
abolished, 17 & 18 Yict. c. 90; 24 & omitted. 

25 Yict. c. 101, and therefore such (5) 1 Oh. Ca. 276. 
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ductive of Barny v. Beak (a), Berny v. Pitt (b), Birney v. Tison (c), 
Batty V. Lloyd {cl) y Nott v, Hill{e), Ardglasse v. Miiscliamy (/), 
Tivistleton v. Griffith {g)f Cimvyii v. Milner Qi)^ Laivley v. 
Hooper (i). It is on the principle of public utility that Courts of 
equity have gone further than the law. So, from the general 
inconvenience, prasmiums for places are not allowed, because there the 
office falls to the man ; not that he is fit for it, but the office fit for 
him. So ill Hall v. Potter (A:), Shepley v. Woodliouse (1), No proof 
of fraud or undue advantage is requisite: the case speaks for it, and 
otherwise it would be saying, the Court will not relieve at all, as 
to such secret transactions witnesses are not called in. It is unjust 
and unreasonable, and in that light a Court of equity calls it a 
fraud, arising from avarice on one side and distress on the other; 
and will relieve on the same principles as in Sir Thomas Meere's 
Case {m); and see Bosanqiiet v. I)ashivood{n)^ Twistletoii - y, 
Griffith (o). 

As to the third point, all the other acts of Mr. Spencer were, 
when under the like circumstances, as originally, proceeding from his 
inability to do more. His acquiescence cannot be considered a ratifi- 
cation, but may be excused by his looking on it as a debt of honour 
and a sort of wager. The bond and judgment are an evidence he 
could not pay; he would go as far as possible ; no money could be 
raised but by annual rents, whereas an immediate payment was to be 
made ; and the borrower is a servant to the lender : Ciirwyn v. 
Milner (p), Wiseman v. Beahe{q), Ardglasse v. Muschcmp (p'). 


Mr. Attorney-General A^ix Dudley Eider), and Mr. Solicitor- 
General (Mr. Murray), for the defendant.— This is indeed a matter 
of importance, being a question whether a man’s own act, without 
fraud, in full senses, and having the absolute disposal, shall bind him. 


(a) 2 Ch. Ca. 136. 

[1] 2 Vern. 14. 

(c) 2 Yent. 359. 

{(1) 1 Yern. 141. 

(e) 1 Yern. 167, 271. 
(/) T Yern. 237. 

(g) 1 P. W. 310. 

(h) 3 P. W. 293 (ii.). 
(7) 3 Atk. 278. 


{k) Show. P. G. 76, 1 Eq. Ca. Abr, 
89. 

(?) 2 Afck. 535. 

(m) 1 Yern. 465. 

(n) Cas. t. Talbot, 40. 

(o) 1P.W.310. 

(p) 3 P. W. 293 (n.). 

(5') 2 Yern. 121, 

(?:) 1 Yern. 237. 
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If (as Lad been argued) there was no other way in which the Court 
could assist the preservation of families from ruin, it is better the law 
should be wrong in itself than uncertain. So far as a Court of equity 
can prevent such destruction by general rules, it will lay down sucli 
rules, but will not endeavour to preserve a weak or wicked man ; nor 
say, that by the rules of equity an honest and wise man cannot be 
protected in his honesty and wisdom. The question of law must 
arise out of the fact ; the particular question of equity must depend 
on the fact also, considered under all its extensive circumstances, 
taking in the convenience and inconvenience, but still the ground to 
go upon must be made out bj^ evidence. It will hereby be shown 
that this is a fair, honest, and honourable contract. 

The circumstances come under these heads — first, the character, 
situation, and figure of life of the obligor ; secondly, the same as to the 
obligee ; thirdly, the motive or reasonableness thereof, inducing the 
obligor to solicit such a bargain ; fourthly, the manner of transacting 
and concluding; fifthly, the fairness and equality of the price, from 
the chance, under all the circumstances, according to the probability 
at the time and the event, that has happened; sixthly, the opinion 
the obligor always had of this. 

As to the firsts it is material in all cases. His understanding is 
not charged by the bill to be weak, or likely to be imposed on, or 
that he was imposed on. He was turned of thirty — (in Wiseman v. 
Beake{a), the plaintiff, an expectant heir, was nearly forty, and a 
proctor) — no heir of any sort, in which the term is a23plied in these 
subjects ; for if one, living with his father, is considered as heir 
(although nemo est hceres viventis) he had no father, but was himself 
father of a family : he was. in no state of quarrel with any relations ; 
known never to have gamed, which, it is proved, he hated ; and he 
had given up some former extravagances, and lived more temperately ; 
was his owm master; possessed of a fine family seat, with furniture 
suitable to his rank and figure ; of 7,500?. per annum for life, besides 
present personal estate, contingent i*e versions, and hopes from his 
grandmother. The pressure on him for his debts of 20,000?. (it 
appears not how contracted) was from tradesmen. Justice obliged 
him to pay them ; it would be scandalous not to do so, and prudence 


{a) 2 Vein. 121, 
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required it, lest it might alter his grandmother’s opinion of him. He 
must have paid this by the annual profits, joint or single annuities 
for his life, or selling his personal estate, reversion, or the chance he 
had from his grandmother : and this would have been, probably, the 
opinion of the best and wisest friend he had. None would advise 
the selling his personal estate, family pictures, &c., which would be 
declaring himself bankrupt. The annual profits would not do it, nor 
would his creditors wait without impatience for it. As to annuities 
(the way taken by a tenant for life who wants money for particular 
purposes), it certainly is not a beneficial way of contracting. 

Then his only chance to raise money was this, and it was the most 
reasonable way, if fairly done and on reasonable terms ; and otherwise 
his goods might be taken in execution and sold for little value, as 
generally happens. 

Newt, for the circumstances of the defendant, who is not charged 
in respect of his character, behaviour, or manner of dealing. 

The defendant is not a person looking out for young men to prey 
upon; he did not think it a beneficial contract, and absolutely refused 
it ; but afterwards accepted it, on particular application and pressing. 
Mr. Spencer himself, in private, fixed on what he thought the fair 
price, and does personally, and by agents, propose these terms to 
any who would buy ; which were refused by several, only because 
not advantageous. 

As to the manner, it is proposed, in the first moment, as a condi- 
tional bargain. If it turned out against the defendant, there was 
certainty of a loss : if for him, they might live so long as that there 
would be a very improbable chance of gain. No undue advantage is 
taken, for what is proposed is simply accepted. 

As to the equality of it as a bargain of chance, whoever deals in or 
buys lives must have regard particularly to the constitution of the 
person, manner of life, and age. If the life is bad, the company will 
not insure at all : all circumstances must be considered, and it is 
enough to go on probable opinion. The bargain supposes an 
inequality in their lives, that the grandmother was most likely to 
die first: she was of good health, and took care of it; Mr. Spencer 
the contrary, from his course of life. ^ ^ ^ The defendant has 

proved, that none would give that, or so much as he did : the 
plaintiffs have proved nothing of that, which would have been 
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material to show the value of the contract. The disproportion, then, 
of the risk will not make it a bad contract : nor does this Court 
consider bargains in the nice scale of exact quality ; nor adopt the 
rule of the Eoman law, by which, if a bargain was one-half under 
value, it was set aside. 

Lastly, his subsequent acts — as paying part, writing the letter 
himself to confess judgment, and taking every step after her death 
to carry it into execution — would not, perhaps, be of so much weight 
if they were not consistent with his private opinion : his declarations 
in private being that he was honourably and fairly dealt by. Tlie 
judgment was freely given, and not complained of afterwards ; so 
that, if it could have been set aside originally, it cannot now ; and, 
being in his senses, he might have released any demand. A I’elease 
in terms of all his right to set it aside would have operated in point 
of law. Then is it not so in equity? A release, indeed, may, like 
any other contract, be set aside in this Court ; but that must be on 
new imposition in obtaining the judgment. Things did not remain 
in the same situation, for now the money became absolutely due ; 
nor was he under the same necessity ; and might have disputed it 
then. In Cole v. Gibbons (a) the contract had not a possibility of 
being fair ; yet there was no relief, because it was conlirmed with 
open eyes. In Standard v. Metcalf (b) the plaintiff lived with the 
defendant, her uncle, and soon after coming of age was prevailed on 
by him to settle her estate upon herself for life, remainder to her 
issue in tail, remainder to her uncle and his heirs ; she afterwards 
became a lunatic. The transaction w^as thought on the face of it to 
be hard, and an imposition by the uncle, acting as guardian, there 
being no consideration, nor any occasion for it, not being for mar- 
riage: on a bill to set it aside, the defendant insisted it was fair, and 
that, after the settlement, she by will, to which he was not privy, had 
given the estate in the same way. Lord Talbot thought it an extra- 
ordinary contract, and unfair, though no x)roof of fraud, and said, if 
it depended on the settlement only, he should have relieved; but the 
. will had confirmed it, which took off that ground to set it aside : on 
appeal it was affirmed, wdth this variation only, that as the bill 'was 
by the committee it ought not to bind the lunatic, but should be 
without prejudice to her, if she should become sane, and seek to set 
(a) 3 P. W. 290. (?0 November, 1734, 
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it aside. The will did not operate there, but only showed a con- 
firmation. So, but in a stronger degree, does the subsequent act 
here. ^ ^ 

To consider next the question of law {a). 

Next, whether this Court can set aside this legal contract upon 
arguments of conscience arising out of the case, and that in the 
utmost latitude. The proper jurisdiction of equity is, indeed, to take 
every one’s act according to conscience, and not suffer undue advan- 
tage to be taken of the strict forms of positive rules. As this is 
only a ground of equity, it may indeed be made out by any sort of 
evidence upon all the circumstances; and on all together the Court 
cannot say the defendant is guilty of misbehaviour (which is not 
charged or suggested), or say this ought not to stand. Here is no 
fraud or over-reaching — no evidence from whence imposition is to be 
presumed; and the amount of the cases cited for the plaintiffs is, 
that the Court will relieve against fraud in this as in other cases. 

But supposing these points against the plaintiffs, another and a 
very general question has been made of the first impression — vis;., 
supposing the transaction good in law and conscience, yet this Court 
should, for the sake of making a rule, set it aside on principles of 
policy or political reasoning ; for, on fraud, thei’e can be no case in 
which this Court will not relieve. No political principle can be 
stated on which it should be set aside ; therefore, such a ground of 
determination is impossible in this Court. There may be a difficulty 
to tell what sort of rule. It is admitted that no certain one can be 
drawn, because it would be dangerous when applied to particular 
cases ; and it is, therefore, said, Acts of Parliament cannot be made 
to meet cases of this kind. This Court does not exercise or assume a 
legislative powei’, but disclaims it, and never will make a law to set 
aside contracts on public principles out of that cause, if good in law 
and conscience, let the convenience or inconvenience be what it will. 
The contracts in Exchange-alley were all contingencies ; yet it was 
necessary to have an Act (b) to set them aside, although easily proved 
inconvenient to the public. So, of fair and equal wagers, an Act of 
Parliament, 7 Anne, c. 16 (c), was forced to interpose. So of gaming 

(a) See note, supra, p. 306. (c) Repealed Sfcat. Law Rev. Act, 

[h) 7 Geo. 2, c. 8, and 10 Geo. 2, 1867, 

0 , 8, repealed by 23 Yict, c, 28. 
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— money won at a fair hazard, without cheating ; this Court never 
set it aside before the Legislature interposed : so that political 
arguments are never taken into consideration. ^ ^ 

Lastly^ as to the case of post obits, it is said, where sons, whether 
in remainder, or otherwise, or films familias^ not having a fortune or 
emancipation of their own, are encouraged in riot and expense, the 
Court relieves, without evidence, from the particular purpose, because 
no son, in the life of his father, shall make such a bargain : but that 
is not the ground of relief, for that may be denied, like all other 
presumptions ; from the reason of the thing, it is the misbehaviour 
to persons under this description to share in riot and encourage 
disobedience ; which appears from Domat, under the general title 
Loan C’ ^ ^ ^ and, in another place he says, tliat on a bargain 

■^ith films familias, under such circumstances there may be relief, 
under such not ; not saying but that a son might, for a proportion, 
even when filius familius, do it. As to which an observation arises on 
the case determined by Lord Nottingham, who relieved against many 
of these contracts on particular evidence. Lord North thought he 
went too far ; Lord Jefferies, that he did not go far enough, which is 
not to be wondered at ; for judging upon circumstantial evidence, 
they might draw ditlerent conclusions. Lord Nottingham's reasons, 
in his manuscript, show he did not think he was going on the general 
rule, that a son could not sell a contingencj^ The case is entitled 
Berny v. Pitt (a). Berny was drawn into several securities for 
money, to be paid after his father’s death, who then was infirm, and 
kept alive by art ; by some he was to pay five for one, and thus wms 
involved in debts to 50,000^. or 60,OOOL, in all which lie appeared to 
be circumvented and beset ; most of the money pretended to be 
borrowed, being raised by delivery of wares, at an excessive price, as 
wine, hemp, &c., which could not be sold for a quarter of the price ; 
but the plaintiff, from his necessity (his creditors being underhand 
procured to fall upon him), was wdllmg to get money on terms 
against which he sought relief. Lord Nottingham first made him 
pay the principal borrowed, before be would give an injunction, but 
relieved him as to the rest at the hearing, because, he said, this 
infamous dealing ought to be suppressed. That the Star Chamber 


(a) 2 Oh, E. 396. 
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used to punish, and this Court ought to do it; and that no family 
could be safe if this was suffered. But Pitt prevailed, and the bill 
against him w’-as dismissed, though he gained about three for one ; 
for it was in the time of his father’s health, three years before his 
death, without any circumvention or practice, upon an express 
agreement to lose the principal if the son died in his father’s life ; 
which shows the ground of the determination — relieving against 
those defendants guilty of misbehaviour, yet thinking that a proper 
bargain might be made by the heir. Lord Jefferies^ on the evidence 
of that case, when before him, laid a different stress, and relieved 
against Pitt also. From that time there is no case, until Twistleton 
V. Griffith (a), which turned on the particular fraud and circum- 
vention. The}^ cited further Curwyn v, Milner (i), Laivley v. 
Hooper (c), Batty V. Lloyd (d). ^ ^ * Contracts for contingencies 

have been admitted; Beckley v. Newland (e), Hobson v. Trevor (/), 
Whitfield V. Fausset {g), ^ ^ But what is this public good 

which is not to be defined ? Is the end proposed by this, that none 
shall spend above his annual income ? That is not to be secured in 
human nature, or prevented. Though the Eomans had that law, 
they were allowed to spend their estates. Is property to be locked 
up to another generation ? — for that effect it will have, wdiich is 
contrary to the principles of the constitution of the legal part of the 
Government ; the later books, perhaps for 200 years, giving a reason 
why the statute De Donis Qi) is not to be kept and preserved, that 
mankind may apply their property to pay their debts ; and judges 
have said, there is great inconvenience in people not being able to 
sell their own estates. Is the end proposed, that a man may raise 
money on easier terms if this is set aside ? The consequence would 
be directly contrary. If one wants money, and a difficulty is laid 
upon contracting with fair, honest men, he will go into the hands of 
knaves, who will make him pay for running the risk of the law, and 
insist on more, when it is understood that he could not make a 
contingent bargain. This was not lent to feed riot, but to get rid of 
a pressure, which is a reasonable cause, and, therefore, no ground to 


(a) I P. W. 310. 

(fi) 3 P. W. 293 (11.). 

(c) 3 Atk. 278. 

[d) 1 Vern. 141. 


(e) 2 P. W. 182. 

{/) 2 P. W. 191. 
(V) 1 Yes. Sen. 387. 
[h) 13 Edw. 1. 
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set it aside on political motives. As the law cannot find out a 
general rule to proceed on, much less will this Court ; and in every 
case where equity cannot relieve, it is not fit to he relieved. 

February 4, 17 50-1. 

The Court {Burnett, J., Strange, M. E., Lee, C. J. {Willes, C. J., 
absente) ; llarclwiclce, C.) delivered their opinion. [The judgments, 
other than that of Hardioicke, C., are omitted. They agreed wdth 
that of the Lord Chancellor.] 

Loud Chancellob Hardwicke. — Before I proceed to give my 
own opinion in this case, 1 must take notice that Lord Chief Justice 
Willes has signified to me his entire concurrence on these three 
points. 

Next, that the great and able assistance I have had in this case 
has made my task extremely easy ; and, as I concur in the decree I 
am advised to make, the great pains taken in clearing up and 
considering the points might have excused me from taking up any 
time. One thing I ought to say in the outset — that if I could have 
foreseen upon what particular point the judgment in this case would 
fundamentally turn, I should have spared the Judges the trouble of 
this attendance. As three points have been properly made at the 
Bar, it is necessary to say something to each. 

The first is a mere question of law upon the Statutes of Usury {a). 

^ The second question is, supposing the first contract to be valid 
in law, whether it was contrary to conscience, and to be relieved against 
in this Court upon any head or principle of equity. I will follow the 
prudent example of not giving any direct and conclusive opinion. As 
it would be unnecessary, it is the safest not to do it ; yet it has been 
made necessary to say something on it. It cannot be said that such 
contracts deserve to be encouraged, for they generally proceed from 
excessive prodigality on one hand, and extortion on the other, wdiich 
are vitia temporis, and pernicious in their consequences ; and then 
it is the duty of a Court, if it can, to restrain them. 

This Court has an undoubted jurisdiction to relieve against every 
species of fraud. 


(a) See note (a), supra, p, 306. 
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(1) t Fii'st, then, fraud which is dolus malus, may be actual, arising 
from facts and circumstances of imposition; which is the plainest 
case. 

(2) Secondly y it may be apparent from the intrinsic nature and 
subject of the bargain itself, such as no man in his senses, and not 
under delusion, would make on the one hand, and as no hones^ 
and fair man would accept on the other, which are inequitable and 
unconscious bargains ; and of such even the common law has taken 
notice ; for which, if it would not look a little ludicrous, might be 
cited James v. Morgayi {a), 

(3) A third kind of fraud is, which may be presumed from the 
circumstances and condition of the parties contracting; and this 
goes farther than the rule of law, which is, that it must be proved, 
not presumed ; but it is widel3^ established in this Court to prevent 
taking surreptitious advantage of the weakness or necessity of another, 
which knowingly to do is equally against conscience as to take advan- 
tage of his ignorance ; a person is equally unable to judge for himself 
in one as the other. 

(4) A fourth kind of fraud may be collected or inferred, in the 
consideration of this Court, from the nature and circumstances of the 
transaction, as being an imposition and deceit on the other persons 
not parties to the fraudulent agreement. It may sound odd, that an 
agreement may be infected by being a deceit on others not parties ; 
but such there are, and against such there has been relief. Gf this 
kind have been marriage-brocage contracts, neither of the parties 
herein being deceived ; but they tend necessarily to the deceit on the 
one party to the marriage, or of the parent, or of the friend. So, in 
a clandestine private agreement to return part of the portion of the 
wife, or provision stipulated for the husband, to the parent or guardian. 
In most of these cases it is done with their eyes open, and knowing 


t Abie.— The numbers Lave been 
added for the sake of reference. 

(a) 1 Lev. 111. TLis case is thus 
quaintly reported by Levinz : “As- 
sumpsit de payer pur un chival, un 
Baiiy-corn a nail, et double every nail ; 
et averr que la feuront 32 nails en less 
soliers del cLival, que dublant cLescun 
nail, veignant al 500 quarters de Baiiy. 


Et sur non assumpsit, le cause esteant 
try devant Hide al Hereford, il direct 
le jury pur donner le value del cLival 
en damages esteant £8. Etissintils 
fesoient et fuit apres move en arrest 
de judgment pui* un petit fault en le 
declaration, que fuit over-rule : et 
judgment done pur le plaintift.” 
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what they do ; but, if there is fraud therein, the Court holds it 
infected thereby, and relieves. So, where a debtor enters into a deed 
of composition with his creditors for 106‘. in the pound, or aii}^ other 
rate, attended with a proviso that all creditors executed this within a 
certain period, if the debtor privately agrees with one creditor to 
induce him to sign this deed, that he will pay, or secure a greater 
sum ill respect of his particular debt — in this there can be no 
particular deceit on the debtor who is party thereto, but it tends to 
deceit of the other creditors, who relied on an equal composition, and 
did it out of compassion to the debtor (a). This Court, therefore, 
relieves against all such underhand bargains. So, of premiums, 
contracted to be given for preferring or recommending to a public 
office or employment : none of the parties are defrauded ; but the 
persons having the legal appointment of these offices are or may be 
deceived thereby : or if any person, agreeing to take the premium, 
has authority to appoint the officer, it tends to public mischief, bj’^ 
introducing an unworthy object for an unworthy consideration. 
These cases show what Courts of equity mean wlien they profess to 
go on reasons drawn from public utility. To weaken the force of 
such reasons, they have been called political arguments, and intro- 
ducing politics into the decision of Courts of justice. This was show- 
ing the thing in the light which best served the argument for the 
defendant, but far from the true one, if the word politics is taken 
in the common acceptation ; but if in its true original meaning, 
it comprehends everything that concerns the Cxovernment of the 
country, of which the administration of justice makes a considerable 
part ; and in this sense it is admitted always. To apply this : thus 
far, and in this sense, is relief in a Court of equity founded on public 
utilit}^ Particular persons, in contracts, shall not only transact honCi 
fide between themselves, but shall not transact maid fide in respect 
of other persons who stand in such a relation to either as to be 
affected by the contract, or the consequences of it ; and as the rest of 
mankind, besides the parties contracting, are concerned, it is properly 
said to be governed on public utility. 

(5) The last head of fraud on which there has been relief is that 
which infects catching bargains with heirs, reversioners, or expectants, 

((») Mare v. Saudford, 1 Gif. 288 ; 20 Eq. 6o; Be Lenzberg’s Policy, 7 

M‘K!ewan Sanderson, 15 Eq. 229, C. D. 650. 
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ill the life of the father, &c., against which relief always extended. 
These have been generally mixed cases, compounded of all or several 
species of fraud ; there being sometimes proof of actual fraud, which 
is always decisive. There is always fraud presumed or inferred from 
the circumstances or conditions of the parties contracting — weakness 
oil one side, usury on the other, or extortion or advantage taken of 
that weakness. There has been always an appearance of fraud from 
the nature of the bargain ; which was the particular ground on which 
there was relief against Pitt, there being no declaration there of any 
circumvention, as appears from the book, but merely from the 
intrinsic unconscionableness of the bargain. In most of these cases 
have concurred deceit and illusion on other jiersons not privy to 
the fraudulent agreement. The father, ancestor, or relation, from 
whom was the expectation of the estate, has been kept in the dark ; 
the heir, or expectant, has been kept from disclosing his circum- 
stances, and resorting to them for advice, which might have tended 
to his relief, and also reformation : this misleads the ancestor, who 
has been seduced to leave his estate, not to his heir or family, but to 
a set of artful persons, who have divided the spoil beforehand. 

Consider which of these species is in the present case. There is 
no colour of evidence of actual fraud in the defendant, who did not 
think he was doing anything immoral or unjust ; although, if the 
declarations of Mr. Spencer can be believed, the defendant had a 
misgiving how far it could be held good in this Court. But though 
this case is clearer of actual fraud than almost any that has come, 
yet several things are insisted on for the jdaintift's — as necessity on 
one side, and advantage taken of it on the other ; unconscionableness 
in its nature, from the terms of paying two for one, in case of the 
death of an old woman, the next week or day; that there was deceit 
upon her, who. was m loco imrentiSi from whom were his great 
expectations. This was, however, the thing intended. I admit 
also there are more circumstances alleged on the side of the . defen- 
dant, to weaken and take off, than have concurred in most cases of 
this kind. Mr. Spencer was of the age of thirty ; possessed of a 
great estate of his own ; not weak in mind, but of good sense and 
parts— though in that the witnesses differ. If it was necessary to 
give an opinion upon this point, I should consider the weight of 
these objections, and the answers to them; but as it is not, I 
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will only consider the contingency inserted, which was to cure the 
whole. 

I would not have thought that the insertion of such a contingency 
would in every case sanctify such a bargain. Suppose such a bargain 
made by a son in the life of his father or grandfather, on whom was 
his whole dependency ; I appeal to everyone, what the consequence 
of it would be. Whether such a contingency is inserted or not, it 
will come to the same thing, the creditor knowing the fund for pay- 
ment must depend on the debtor surviving the father or grandfather, 
whether it is said so or not ; and therefore I have always thought 
there was great sense in what Vernon reports to be said by the Court 
in Berny v. Pitt, “ that the expressing the death of the son in the 
life of the father makes the case worse.” 

I have not mentioned the reasons drawn from the discouragement 
of prodigality, and preventing the ruin of families — considerations of 
weight, and ingredients which the Court has often very wisely taken 
along with them. It is said, for the defendant, to be vain and wild 
for the Court to proceed on such principles. If it had been said it 
was inetfectual in many instances, I should have agreed thereto; but 
I cannot hold that to be vain and wild which the la^v of all countries, 
and all wise legislatures, have endeavoured at as far as possible. The 
senate and lawmakers in Eome were not so weak as not to know 
that a law to restrain prodigality, to prevent a son running in debt 
in the life of his father, would be vain in many cases ; yet they made 
laws to this purpose, viz., the Macedonian decree (De Senatii 
Consulto Macedoniano, Dig. lib. .xiv. tit. vi.), already mentioned ; 
happy if .they could in some degree prevent it ; est.aliquodprodire 

tenus, . . . . 

. It is said for the defendant, that this would be to. assume , a 
lesislative authority, and that several Acts of Parliament have been 
thought necessary to restrain and make void contracts of a pernicious 
tendency to the public. What can properly he called such an 
assuming in this Court I utterly disclaim ; but, notwithstanding, I 
shall not be afraid to exercise a jurisdiction I find established, and 
shall adhere to precedents. As far, therefore, as the Court went in 
Berny Y, Pitt (a), in TivistletonY, Griffith(b), in CurivyuY, Milner (c), 
and the opinion of Lord Talbot on the original transaction in Cole 

- (a) 2 Yexn. 14. - - ; [h) l P. W. 310. (c) 3.P. W. 293 (n.). 
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V. Gibbons (a), so far, and as far as these principles do naturally and 
justly lead, I shall not scruple to follow* The Acts of Parliament (5) 
instanced will be found to be made (many of them), not for want 
of x)ower in this Court to give relief in many of these contracts, 
but to make them void in law, to give the party a short remedy against 
them. 

The judgment I am going to give will not be founded upon this : 
but I have done it that the work of this day may not be misunder- 
stood, or precedents thought to be shaken : not that this establishes 
such a contract as is called Mr, like killing fairly in a duel, which 
the law does not allow as an excuse for murder. Junct annuities 
and post obits are grown into traffic, which ought to abate of its 
fairness. 

As to the last question, of the subsequent acts of Mr. Spencer : 
this is the point on which the determination of this case will depend, 
and I entirely agree with the opinion delivered already. Had the 
first bond been void by the Statutes of Usury, no new engagement 
would have made it better ; the original would have infected it. 
But if a man is fully informed, and with his eyes open, he may fairl}^ 
release and come to a new agreement, and bar himself of relief, which 
might be had in this Court. The material inquiry is, whether this 
was done, after full information, freely, without compulsion, &c. ; 
and upon the best consideration of the evidence, it appears to be so 
done, and with fairness. 

First, the condition of the necessity of Mr, Spencer was over : for 
though he had no power over the capital of this accession of estate, 
yet it was so great a one, that little more than one-third of a year’s 
income would have paid off the whole. If that, then, be a state of 
necessity, how far shall it be carried ? 

Then the state of expectancy was over by the death of the duchess, 
and also the danger of her coming to the knowledge of his conduct 
and circumstances, and his fear of offending her, which was the 
principal restraint upon him ; so that there was no ancestor or 
relation left upon whom any deceit could be committed in conse- 
quence of any new agreement ; and it appears, that, befoi’e this new 
bond he had sufficient notice that he had a chance, at least, that he 


(a) 3 P. W. 290. 


{h) I.e., the Acts against usuiy. 
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might have relief in equity, from the defendant’s own declaration to 
him of his doubt whether it would be good. 

Lastly y there was no impediment against his seeking relief by dis- 
closing the whole case at that time in a Court of justice. 

Under these circumstances w^as the new engagement, without any 
fraud, contxivance, or surprise to draw him in, which operates more 
strongly than the deed of confirmation in Cole v. Gihhons{(i), that it 
is too much too set it aside. The only difference to distinguish that 
from this case was, that there the releasor w^as not in the power of 
the releasee; here Mr. Spencer was debtor (6), and his creditor 
might immediately have distressed him by an action : but the answer 
is, there was neither an attempt nor threat to bring an action. It is 
objected further for the plaintiffs, that Cole v. Gibbons was a single 
case; and there are several precedents in which such new security 
and subsequent transaction were not sufficient to give a sanction to a 
demand of this kind, as in Lord Ardglasse v. Miischanip ; but the 
circumstances there show it not to be at all applicable. Then the 
confirmation in Wiseman v. Beake (c) was still more extraordinary : 
and that was a very extraoi’dinary invention of Serjeant Philips, of a 
hill to be foreclosed against a relief in equity. In both those cases the 
original transaction was grossly fraudulent ; but I have only shown it 
here to be a doubtful object of relief in this Court, which surely is the 
most proper case of all others to put an end to by a new engagement 

On the whole, therefore, the only relief is that which I am advised 
to give against the penalty of the last bond. 

The only doubt which could arise on this is as to costs, to which 
the defendant is not entitled. The plaintiffs are only executors; 
they had a probable cause of litigating this contract, which is far 
from deserving favour, and were in the right to submit it to the 
judgment of the Court; and it is observable, that in Cole v. Gibbons, 
which was on this point, the bill was dismissed without costs, and no 
costs given on the bill, but, on the contrary, deducted. There was 
indeed, in that case, no penalty, as there is here ; hut still that does 
not take away the discretion of this Court in respect of costs, accord- 
ing to the circumstances of the case ; and there are several cases of a 
bond with a penalty disputed, where, though the costs at law will 

(«) 3P. W. 290. 

(6) See Fox y. Maokretb, post. 


(c) 2 Yern, 121. 
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undoubtedly follow the demand, yet on the circumstances, costs in 
this Court are refused. 

Therefore, let it be referred to the Master to take an account of 
the principal and interest due on the bonds of 1744, and the judg- 
ment thereon, and to tax the defendant his costs at law, and an 
account of the mone}^ paid by Mr. Spencer to the defendant; and let 
that first be applied to discharge the interest, and then to sink the 
principal, and all just allowances be made ; and, on payment by the 
plaintiffs to the defendant of what is found due, let the defendant 
deliver up the bond to be cancelled, and acknowledge satisfaction on 
the judgment : but that must be at the expense of the plaintiffs. 
And, if the plaintiffs pay what is so found due, let there be no costs 
in this Court on either side ; but, otherwise, let the bill be dismissed 
with costs. 


NOTES. 

1. Grenerally. 

2. What dealings with reversionary interests are unimpeachable, p. 328. 

3. What constitutes inadequacy of price, p. 331. 

4. Sales of Keversions Act (1867), p. 332. 

5. Money-lenders Act, 1900 (63 & 64 Yict. c. 51), p. 336. 

6. As to terms upon which an unconscionable bargain will be set aside, 

p. 342. 

7. Confirmation and acquiescence, p. 344, 

1. Generally. 

Chesterfield v. Janssen is a case of very frequent reference, 
celebrated alike for the able arguments of the counsel on both sides, 
and for the opinions of the learned judges who assisted Lord 
Hardivicke, but especially for the elaborate and learned judgment of 
Lord Hardioicke, in which he has classified the different species of 
frauds against which equity will give relief. 

Having regard to modern authorities, it is convenient that the 
word Fraud ” should be restricted to the first head of fraud dealt 
with by Lord Hardioicke, that is, to cases in which there is some 
moral delinquency, some actual intentional fraud, and that the 
remaining divisions should be classified under the head of Con- 
structive Fraud” (a), which includes those numerous cases in which 
equity gives relief against acts and contracts, although untainted by 

(a) Gf. Story, Eq. Jur. (1892), p. 164. 

W. & T.— VOL. I. 
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an}’’ actual evil design, on the ground of general public policy or on 
some fixed artificial policy of the law. 

It is proposed in this note to notice only that species of con- 
structive fraud in which equity gives relief on account of the 
hardness or unfairness of the bargain (a). Speaking of catching 
bargains with heirs, &c., which is only a branch of this subject, 
Lord Hardioiche says: These have been generally mixed cases, 
compounded of all or several species of fraud, there being sometimes 
proof of actual fraud, which is always decisive. There is always 
fraud or inferred from the circumstances or conditions of 

the parties contracting — weakness on the one side, usury on the 
other, or extortion or advantage taken of that weakness. There 
has been always an appearance of fraud from the nature of tlie 
bargain. ^ ^ ” 

But fraud does not liere mean deceit or circumvention : it means 
an uncoiiscientioiis use of the power arising out of these ^ circum- 
stances and conditions ^ ; and when the relative position of the 
parties is such as jjmnd' /acie to raise this presumption, the trans- 
action cannot stand unless the person claiming the benefit of it is 
able to repel the presumption by contrary evidence, proving it to 
have been in point of fact fair, just, and reasonable (6). The 
point to be considered is, Is the bargain a hard one ?(c) ; Has an 
unfair advantage been taken ? (rZ) ; Were the parties on equal 
terms ?(e). The doctrine has nothing to do with fraud in the sense 
of moral delinquency but only with such unfair dealing as equity 
considers a fraud (/), 

Inadequacy of Price . — Mere inadequacy of price, unless it were the 
result of fraud, surprise, or misrepresentation {g), has never been a 
sufficient ground to set aside a purchase of interests in possessmi, 
unless the inadequacy were so gross as to be of itself clear evidence 


(a) See the judgment, supra, p. 315, 
Classes 2, 3, 5. 

(b) Per Selborne, C., in Aylesford 
V. Morris, L. E. 8 Gh. 491, and see Ib., 
p. 492. See also Miller v. Cook, 10 
Eq. 641 ; Tyler v. Yates, L. E. 6 Oh. 665 ; 
Beynoii v. Cook, L. E. 10 Oh. 389 ; 
O’Eorke v. Bolingbroke, L. E. 2 A. 0. 
p. 833. 

(c) Beynon v, Cook,L. E. 10 Ch. p. 391. 
{d) Middleton v. Brown, 47 L. J. Oh. 

411. 


(e) Wood 7 ;. Abrey, 3 Madd. 417. 

(/) See judgment of Jesse! , M. E., 
in Beynon v. Cook, L. E. 10 Ch. 391, 
and of Kay, J., in 3?ry v. Lane, 40 
0. U., p. 324; and James v. Kerr, 
40 0. D., p. 460 ; Eees v. De Bernardy, 
(1896) 2 Oh. 437. 

(g) Evans v. Llewellin, 2 Bro. Ch. 
150 ; Pickett v, Loggon, 14 V. 215 ; 
Eeynell v, Sprye, 8 Ha. 222 ; 1 De Gr. 
M. & Or. 660 ; Harrison v. Guest, 8 
H. L. 0. 481. 
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of unfair dealing. To set aside a conveyance,” sajs Lord Thiirloiv, 
‘Hhere must be an inequality so strong, gross, and manifest, that it 
must be impossible to state it to a man of common sense without 
producing an exclamation at the inequality of it ” (a). 

But, with regard to expectants (Jb), and reversioners (c), the 
authorities clearly show, even in the absence of the different species 
of frauds which are frequently ingredients in such transactions, that 
mere inadequacy of price was a sufficient ground, before the Sales 
of Reversions Act (see note 4, infra), for rescinding contracts or 
dealings with them for their expectancies or reversionary interests. 
In such cases the onus was on the purchaser to show that he had 
given the ^^fair” value (d), or the ‘^market value ” (c). Even after 
that Act undervalue remains a material element in cases in which 
relief is claimed on other grounds, e,g., inequality of the parties, 
and on proof of the inequality or other ground relied on the other 
contracting party must show^ that the transaction has been fair, just, 
and reasonable (/). 

Expectants ” ; Expectant Heirs The phrase is used, not in 
its literal meaning, but as including everyone who has either a vested 
remainder or a coiitingent remainder in a family property, including 
a remainder in a portion, as well as a remainder in an estate, and 
everyone who has the hope of succession to the property of an 
ancestor, either by reason of his being the heir-apparent or presump- 
tive, or by reason merely of the expectation of a devise or bequest on 
account of the supposed or presumed affection of his ancestor or 
relation. More than this, the doctrine as to expectant heirs has been 
extended to all reversioners and remaindermen, as appears from 
Tottenham v. Emmet (p), and Earl of Aylesforcl v. Morris (/i). So 
that the doctrine not only includes the class I have mentioned, who in 

270 ; Edwards v. Browne, 2 Coll. Ch. 
E. 100. 

{(i) Aldborough v, Trye, 7 Cl. & Tin. 
436, 456. 

' , (e) Talbot v, Stainforth, 1 John. & 
H. 484, 503. 

(/) See judgment of Selborne, 0., 
Aylesford z;. Morris, L. E. 8 Cb. pp. 490- 
491 ; Brencbley 2 /. Higgins, 83 L. T. 751 ,* 
70 L. J. Oh. 788; and see O’Eorke v, 
Bolingbroke, 2 A. 0., p. 834, where this 
burden of proof was held to be satisfied. 
(y) 14 W. E.3. 

(7i) L. E. 8 Oh. 484. 

21 2 


(a) Gwynne v. Heaton, 1 Bro. Ch. 8 ; 
and see Janies v. Morgan, 1 Lev. Ill ; 
Stilwell V. Wilkins, Jac. 280 ; Eice 
V. Gordon, 11 B. 265; Longmate v. 
Ledger, 2 Giff. 157 ; Ilaygarth v. 
Wearing, 12 Eq. 320; Tennent v. 
Tennents, L. E. 2 H. L. Sc. 6; Butler 
V. Miller, 1 Ir. E. Eq. 195. 

(b) Wiseman r. Beake, 2 Yern. 121 ; 
Cole v. Gibbons, 3 P. W. 290 ; King 
v. Savery, 1 Sm. & G. 271. 

(c) Kendall v. Beckett, 2 Euss. & 
M. 88 ; Bawtree y. Watson, 3 My. & 
K. 330 ; Davies y. Cooper, 5 My. 0. 
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some popular sense might be called expectant heirs, but also all 
remaindermen and reversioners ’’ (a). In Nevill v. SnelUng {h) 
the principle was extended to the case in which the plaintiff was a 
minor, without any propert}’^ or any expectation of an}", except siicli as 
was founded on his father’s position in life. The money was borrowed 
from a money-lender simply on the credit of such expectations, and 
was advanced in the hope of extorting money from the father by 
threatening his son with bankruptcy. Dcmnian, J., after reviewing 
the authorities, held that the securities should stand for the 
sums actually advanced, with five per cent, interest. I can 
find no case,”, he said, whicii decides that the interference of 
the Court is limited to cases in which tlie dealings have been 
with expectant heirs or reversioners, or to cases in whicli the 
dealing has been one in relation to tlie expectancy. ^ The 

real question in every case seems to me to be whether the dealings 
have been * ^ ^ fair, and whether undue advantage has been 

taken by the money lender of the weakness or necessities of the 
person raising the money ” (c). In James v. Kerr {cl) a person who 
merely claimed a share of real estate, but who entered into a hard 
bargain, was treated as being in a position analogous to an expectant 
heir. These cases, with the exception of Tottenham \\ Emmet, were 
subsequent to the Sales of Eeversions Act, 1867 (infra, note 4). 

Application of the Rule, — These transactions most frequently come 
before the Courts in the shape of loans, sales, and mortgages, 
contracted or effected by expectants {e). 

Where a reversioner has mortgaged his estate, or has granted an 
annuity, or has given a bond or other security for the payment of 
a sum of money or an annuity at the death of his father, the 
transaction, unless it appears to be reasonable or the price adequate, 
will be set aside upon proper terms (/). But in Benyoji x. 


(a) Per Jessel, M. R., in Beynon v. 
Cook, L. E. 10 Oh. 391. See also Pry 
V. Lane, 40 0. D. 312. 

(b) 15 0. D. 679. 

(c) Ib., pp. 702, 703. And see 
judgment of Hatherley, 0., in O’Eorke 
V. Bolingbroke, cited infra, p. 336; 
Croft V. Graham, 2 De G. J. & S. 155 ; 
Bromley v. Smith, 26 B. 644 ; Tyler 
V. Yates, L. E. 6 Ch. 665; Earl of 
Aylesford v, Morris, L. E. 8 Ch. 484; 


Eae V, Jocye, 29 L. R. Ir. 500. 

{d) 40 0. D. 449. And see Rees v, 
De Bernardy, (1896) 2 Ch. 437. 

(e) Ourwyn v. Milner, 3 P. W. 293 
(n.) ; Peacock V. Evans, 16 Y. 512 ; and 
see Freme v. Brade, 2 De G. & J. 582 ; 
Rees V. De Bernardy, (1896) 2 Oh. 437. 

(/) Barny v. Beak, 2 Ch. Ca. 136 ; 
Wiseman V. Beake, 2 Yern. 121 ; Berny 
V, Pitt, 2 Yern. 14 ; Gwynne'y. Heaton, 
1 Bro. Oh. 1; Gowland y. De Earia, 
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Fitch (a)y the Court, under the circumstances, held the mortgagee 
entitled to the amount for which the mortgagor had given bills, and 
not simply to the money actually advanced upon them. 

In Re Maskell, dc,, Contract ib) it appeared on the face of the 
title that the purchase money paid by the vendor to certain infants, 
parties by feoffment to a conveyance of gavelkind lands was not 
the full value of their shares, and that they were still under twenty-one. 
The Court held that the title could not be forced on the purchaser. 

The application of the rule is not prevented by the fact, that the 
expectant heir was a person of mature age (o), nor that he perfectly 
understood the nature and extent of the transaction ; nor is it necessary 
for the heir to show that he was in pecuniary distress at the time {d). 
The onus, before the Sales of Eeversions Act (6), lay upon the 
person dealing with a reversioner or expectant, to show that the 
transaction was reasonable, and the price given adequate (/) ; and 
that Act does not relieve him from the burden of showing the fair- 
ness of the transaction, though it will no longer be set aside merely 
for inadequacy of consideration {g). 

If the bulk of the proper!}^ sold is reversionary, the mere fact of 
a part of it being in possession (especially if colourably thrown into 
the contract, and bearing but a small proportion to the whole), does 


17 V. 20; Evans v. Cheshire, Beit’s 
Supp. to Y. 300; Smith v. Kay, 7 
H, L. Gas. 750; Bromley v. Smith, 26 
B. 644 ; Pennell v. Millar, 23 B. 172; 
Tottenham Emmet, 14 W. E. 3 ; 
Re Unsworth, 13 W. E. 488; Totten- 
ham V. Green, 32 L. J. Ch. 201. 

(a) 35 B. 570. 

(5) (1895) 2 Oh. 525. 

(c) Earl of Portmore v. Taylor, 4 Si. 
182 ; Davis v. Marlborough, 2 Swans. 
143 ; and see the principal case, p. 308, 
supra ; Clark v, Malpas, 4 De G. F. 
& J. 401 ; Tynte v. Hodge, 2 Hem. & M. 
287, 296 ; Beynon v. Cook, L. E. 10 Oh. 
389 ; Plelsham v. Barnett, 21 "W. E. 
309 ; Howley v. Cook, 8 Ir. E. Eq. 570 ; 
Wiseman v. Beake, 2 Yern. 121, where 
the plain tifi was nearly 40, and was a 
proctor. 

{d) Bromley v. Smith, 26 B. 644 ; 
Salter Bradshaw, 26 B. 161 ; St, 
Albyn r. Harding, 27 B. 11 ; Foster 


r. Eoberts, 29 B. 467 ; Emmet v, Tot- 
tenham, 10 Jur. (N. S.) 1090. 

(e) Infra, note 4. 

(/ ) Gowland v. De Faria, 17 Y. 20 ; 
Davies v. Cooper, and Cooper v. Jack- 
son, 5 My. & C. 270 ; King v. Savery, 
5 H. L. Oas. 627 ; Edwards v. Burt, 2 
De G. M. & G. 55 ; Salter v. Bradshaw, 
26 B. 161 ; Bromley y. Smith, 26 B. 
644 ; St. Albyn v, Harding, 27 B. 11 ; 
Foster v, Eoberts, 29 B. 467 ; Talbot v. 
Staniforth, 1 J. & H. 484; Dally v. 
Wonham, 33 B. 154. 

{g) Brenchley v. Higgins, 83 L. T. 
751 ; 70 L. J. Ch. 788 ; the language of 
the Court of Appeal appears to support 
this statement, though the decision 
itself may be explained by the fact that 
“the jsircumstances quite apart from 
the inadequate price considered alone, 
[showed] that there was unfair deal- 
ing,” per Yaughan-Williams, L. J,, 83 
L. T. at p, 753. 
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not prevent tlie application of the rule of equity with respect to sales 
of interests in reversion (a). 

The fact that the reversion depended upon contingencies that 
wei‘e supposed to be inca,pable of being valued by actuaries (5), did 
not relieve the purchaser from the burden of showing that the full 
value was given (c). 

Sub-purchasers and persons taking with notice a transfer of securi- 
ties impeachable as unconscionable, will be bound by the same 
equities as the parties to the original transaction (d). 

Equity will also give relief, especially in the case of an expectant 
heir, against usurious loans (see now the Money-lenders Act, 1900, 
infra, note 5), effected under the mask of trading, where, instead of 
money being actuall}’- advanced, goods are supplied by a tradesman, 
merely for the purpose of being at once sold, and will in general set 
aside such transactions upon pa 3 anent of what the goods produced 
upon a re-sale, and interest (e). In Barker v. Vansom7ner (f), a 
young man, immediately upon coming of age, and wanting to raise 
money, gave a bond for the price of some silks to be re-sold by liim. 

I take it,” said Lord Thurloio, on setting aside the transaction, 

as an advancement of goods, instead of money to supph’’ his 
necessities.” But the decision turned on the transaction being 
a loan at usurious interest {g). In King v. Hamlet (A), Brougham, C., 
refused to relieve against a mortgage of a reversionary interest 
given by an heir in necessitous circumstances, for the price of goods 
reasonably and fairly charged, which were immediately sold to raise 
money, at a loss on the whole transaction of 601. per cent. The 
decision in this case was founded principally upon two propositions, 
to the effect, that where the heir deals, not behind the back of his 
father, but with his sanction and assistance, and has all the pro- 
tection liis father can give him, he is not entitled to relief. But 


(a) Davis v. Maiiborougli, 2 Swans. 
154. ; Earl of Portmore i\ Taylor, 4 Si. 
182 ; and see and consider Nesbitt v. 
Berridge, 4 De G. J. & S. 54 ; Web- 
ster V. Cook, L. R. 2 Ch. 542 ; Tyler 
Yates, 11 Eq. 265 ; L. R. 6 Ch. 665. 

(5) See Baker v. Bent, 1 Buss. & M. 
224 ; Davies v. Cooper, 5 My. & C. 
2l0 ; Boothby v. B., 1 Mac. & G. 604. 

(c) Talbot V. Stanifortb, 1 John. 
& H. 484 ; Woodroffe v. Allen, 1 Hayes 


& J. 73. 

(d) Nesbitt Berridge, 4 De G. J. 
& S. 45 ; Tottenham r. Green, 32 L. J. 
Oh. 201 ; Addis y. Campbell, 4 B. 401. 

(e) Waller v. Dalt, 1 Dick. 8 ; Barny 
V. Beak, 2 Ch. Ga. 136. 

(/) 1 Bro. Ch. 149. 
l(/) See King v. Hamlet, 2 My. A K. 
485. 

(h) 2 My. & K. 456, affirmed 3 Cl. 
& Bin. 218, but without reasons. 
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these propositions have been questioned (a), and it may now be 
considered as established, notwithstanding the law as laid down 
by Lord Brougham^ that the mere fact that the dealings with regard 
to an expectancy are known to his father’s family or friends, or 
even that the person so dealing had professional advice, though 
material as evidence in rebutting the presumption of oppression 
and extortion (6), is not sufficient of itself to prevent relief in a 
proper case from being given (c). 

Extension of the Principle. — Denman^ 3, ^ commenting upon the 
distinction drawn by Courts of equity between the cases of expectant 
heirs and other persons, points out that even in the case of the 
former, stress is often laid upon other circumstances rather than 
upon their position as expectant heirs, and concludes that it is 
impossible to say, as a whole, that the Court will not interfere in 
any given case, tliough it may be a case in whicli tliat particular 
ground of interference does not exist, and he concludes that if the 
facts are such that the Court would have interfered before the 
repeal of the usury laws, it will still interfere except so far as the 
objections are founded upon the usury laws alone {d). The principle 
on which equity originally proceeded in setting aside transactions 
of this kind was the protection of family property, but it has been 
extended to all cases in tvhich the parties to a contract have not met 
upon equal terms. In the case, therefore, of expectant heirs, or of 
persons under pressure without adequate protection, and in the case 
of dealings with uneducated ignorant persons, the burthen of showing 
the fairness of the transaction is thrown on the person who seeks to 
obtain the benefit of the contract {e). The following are typical 
cases : — In Wood v. Abrey (/), where the only professional person 
employed was the purchaser’s solicitor, and the price was one-fourth 
of the value, and the vendor was in distressed circumstances ; in 


(a) See Talbot v. Staniforth, 1 John. 
& II. 484, 502 ; Sugden, V. & P. 
nth ed., pp. 316, 1084 ; Dart, 7th ed., 
(1905) ii., 751 ; King v. Savery, 5 II. 
L. Gas. 267 ; O’Eorke v. Bolingbroke, 
2 A. 0., p. 828. 

(b) O’Eorke v. Bolingbroke, 2 A. 0. 
814. 

(c) Talbot V. Staniforth, 1 John. & 
H. 484, 502 ; King ^. Savery, 5 H. L. 
Gas. 627 ; Miller v. Gook, 10 Eq. 641, 
647 ; Edwards v. Browne, 2 Goll, Gh. 


E. 100 ; Playfordu P., 4 Ha. 546. 

(d) Nevill V. Snelling, 15 0. D., pp. 
696, 702 ; see now Money-lenders Act, 
1900, infra, note 5. 

(e) See judgment of Matherley, G,, 
in O’Eorke v. Bolingbroke, L. E. 2 
Oh., p'. 823 ; Nevill v. Snelling, supra, 
p. 324 ; Preesi?. Coke, L. E. 6 Oh. 645 ; 
Evans v. Llewellin, 1 Oox, 333 ; Hay- 
garth V. Wearing, 12 Eq. 320; Olark 
V, Malpas, 4 De G. E. & J. 401. 

(/) 3 Madd. 417, 423, 
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Longmate v. Ledger {a), where property in possession was sold 
at an undervalue, and one solicitor acted for botli parties, and 
the vendor was aged, infirm, and weak minded ; in Bctlier v. 
Monk (&), where the vendor was an elderly woman in hiimlde life, 
and the same solicitor acted for all parties. In James v. Kerr (c), 
K., a solicitor, advanced money to J., a man in poor circum- 
stances, to enable him to meet the costs of a suit in wliicli he 
claimed real estate, and J. gave K. a mortgage to secure 225L “ by 
way of bonus” if he won, and further advances. J. was held to 
be in a position analogous to that of an expectant lieir,” and 
was allowed to redeem on pajanent of sums actually advanced. 
In short, wherever a purchase is made at a considerable under- 
value from a person who is poor, or ignorant, or weak, and tlie 
vendor has no independent advice, the transaction may be set 
aside (d). 

A further extension of the principle is given by the Money-lenders 
Act, 1900 (e), which is not limited to eases in which before the 
Act equity would have given relief (/). 


2. What Dealings with Reversionary Interests are Uiiimpeachahle. 


Family Arrangements , — In regarding claims to upset re-settle- 
ments of family estates, the Court gives weight to considerations 
which in other cases would not be allowed in the scale. For the 
validity of such an arrangement, the son being tenant in tail in 
remainder, it is not essential that the son should have independent 
advice, and the Court will not inquire whether the influence of the 
father was exei'ted with more or less force {g). But if the father 
takes a direct benefit of considerable amount, although the amount 
will not be scrutinized severely Qi), he must prove the transaction 
was fair and honest. And if unfair, such part of the settlement 
may be expunged (i). 


(a) 2 G-ifi. 157. 

(5) 4 De e. J. & S. 388. 

(c) 40 0. D. 449. And see Rees v. De 
Bernardy, (1896) 2 Oh. 437, a next-of- 
kin agent. 

{d) Ftj V. Lane, 40 0. D., p. 322; 
and see as to lunatics, Manby v. 
Bewicke, 3 Kay & J. 342 ; Nelson v. 
Buncombe, 9 B. 211 ; Cooke v. Olay- 
wortb, 18 y. 12 ; and see Matthews v. 


Baxter, L. R. 8 Ex. 132. 

(e) 63 & 64 Viet. c. 51, infra, note 5. 
(/) Samuel v. Newbold, (1906) A.O., 
461. 

(g) See Stapilton v. S., supra (n.), 
“ Family arrangements.” 

(A) IToblyn v, II., 41 0. D. 200. 

(?•) Ib. And see the notes to 
Huguenin v, Baseley, ante, pp. 283, 
284; and Stapilton v. S., ante, p. 254. 
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But the transaction must be strictly a family arrangement; so 
where a tenant for life purchased from his nephew the reversion in 
the family estate, without any provision for its resettlement, it was 
held that the case fell within the general rule as to dealings with 
reversionary interests (d3^). A settlement by an heir in favour of his 
wife and children is not within the doctrine laid down in the 
princijDal case (h). 

Sale hy A uction . — The sale of a reversionary interest by auction, if 
fairly conducted (c), rendered it unnecessary, before the Sales of 
Eeversions Act, 1867, for the purchaser to show that he had given 
an adequate price, unless the circumstances were such as to affect 
the purchaser with notice of any impropriety in the transaction {d). 

Other Cases . — The sale, however, of a reversionary interest might 
be presumed to be at an adequate value though it had not been by 
public auction. When the vendor and purchaser concur in a 
valuation thereof previously to the sale, by persons of competent 
skill, adequate value may be presumed {e) ; and so where a fair test of 
the market value can be obtained by the knowledge of the highest 
bid for it upon a previous attempt to sell it by auction (/). And the 
fact that a reversionary interest had been offered to and declined by 
many persons for a certain sum may be a sufficient reason for the 
Court declining to set aside a subsequent sale for the same price (g). 

But where, before the Sales of Eeversions Act (infra, note 4), 
upon the sale by private contract of a reversionary interest in lease- 
holds, nothing was done except obtaining the opinion of an actuary 
unacquainted with the local circumstances likely to influence the 
value, and in a suit to impeach the sale, the purchaser was unable 
to show that he had given the full value, the sale was set aside Qi). 

The purchase of a lot by private contract at an inadequate price 
would be set aside, although assigned by the same deed with a lot 
purchased by public auction (i). 


(а) Talbot V. Staniforth, 1 John. &II. 
484. 

(б) Shafto 'r. Adams, 4 Gifi. 492. 

(c) See the Sale of Land by Auction 
Act, 1867, 30 &' 31 Yict. c. 48 ; Dart 
7th ed., (1905) i., 121 ; the Sale of 
Goods Act, 1893, 56 & 57 Yict, c.71,s.o8. 

(ri) See Shelly v. Nash, 3 Madd. 232 ; 
and Dox v. Wright, 6 Madd. Ill ; 
where post-obit bonds to raise 40,0007. 
were sold by auction without reserve. 


(e) Per Lord Oranvjorth, L. J., Ed- 
wards V. Burt, 2 De G. M. & G. 63. 
(/) Lord V, Jefikins, 35 B. 7. 

(g) Moth V. Atwood, 5 Y. 845 ; 
Perfect v. Lane, 3 De G. E. & J. 369 ; 
but see Roche v. O’Brien, 1 Bali & B. 
330. 

(h) Edwards v. Burt, (1852) 2 De 
G. M. & G. 55 ; see Edwards v. Browne, 
2 Coll. Gh. R. 100. 

(i) Newton v. Hunt, 5 Si. 511. 
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Tlie rule as to the sale of reversionary interests is not applicable 
to a sale of property by the reversioner and the person having the 
prior interest ; if, for instance, the father tenant for life, and the son 
remainderman in tail, concur together in selling estates, they form 
in fact, one vendor, with a present mterest, and meet a ptircliaser 
with the same advantages as if a single person had the wdiole power 


over the estate; the onus, therefore, would not lie upon the 
purchaser, of showing that he gave an adequate price (a), unless other 
circumstances exist which might throw the onus upon the purchaser, 
as in the case of a purchase by an attorney from liis client, or in tiie 
case of undue parental influence having been used (h). 

The rule as to the sale of reversionary interests wdll not apply in 
the absence of any circumstances such as those referred to by Lord 
Hatherley in O'Rorke v. Bolinghroke (c), if the vendor is entitled 
to what is substantially an estate in possession, and the reversion 
subject only to an intervening life estate (d), nor where tlie contract 
is entered into between a tenant and the person entitled to the rever- 
sion and to the rents during the term (e). The rule has been held 
not to apply to the sale of a life interest in possession subject to 
rent charges which absorb nearly the whole of the income (/). 

Where, even before the Sales of Reversions Act (g) came into 
operation, a person dealing with an heir or reversioner showed that 
the transaction was reasonable, and that a fair price had been given, 
either for a reversionary interest, annuit}^, or post obit bond, a Court 
of equity wmuld not, in the absence of fraud, set it aside (//). 

When the vendor had stated in his proposals the value of the 
corpus of the property, the onus was upon him, even before the Sales 
of Reversions Act (i), to allege and jnnve that the value was under- 
stated (k ) ; and where the vendor refuses all professional advice and 


(«-) See Wood v. Abrey, 3 Madd. 422 ; 
Cooke V, Burtchaell, 2 Di\ & War, 
165; Sibbering v. Earl of Balcarras, 
3 De G. & Sm. 735, 736. 

(b) King V, Savery, 5 II. L. Oas. 
627. See also Hannah v. Hodgson, 
30 B. 19. 

(c) 2 A. 0. p. 823. 

{d) Wardle v. Carter, 7 Si, 490 ; cf. 
Nesbitt V. Berridge, 32 B. 282. 

(e) Scott V, Dunbar, 1 Moll. 459. 

(/) Webster V. Cook, L.E. 2 Ch. 542; 
disapproved of by Stuart , Y.-G,, in 


Tyler v. Yates, 11 Eq. 265, see infra, 
p. 335. And see Howley v. Cook, 8 
Ir. R. Eq. 570. 

((/) Infra, note 4. 

(h) Dews V. Brandt, Ch. Ca. 7 ; 
Batty V. Lloyd, IVern. 141 ; Wharton 
V, May, 5 Y. 27 ; Curling v, Towii- 
shend, 19 Y. 634 ; Aldborough v. Trye, 
7 Cl. & Ein. 436. 

(i) Infra, note 4. 

(k) Perfect v. Lane, 8 De G. E. & J. 
369. 


UNCONSCIONABLE BARGAINS. 


331 


Earl of CliesterReld v. Sir Abraliam Janssen. 

» 

presses the sale it will be upheld, although the other circumstances 
of the case would have justified relief (a). 

A fair agreement between expectants or heirs, to divide the property 
which may be left between them, or to any one of them, is not con- 
trary to public policy, and specific performance has been enforced {b). 


3. What Constitutes Inadequacy of Price. 

There is no rule in our law as to what difference between the real 
value of the property and the consideration paid constitutes inadequacy 
of price ; this the judge must decide, having i^egard to the circum- 
stances existing at the date of the contract, and not to subsequent 
events (c). 

In many cases sales of reversions were set aside for inadequacy 
where the difference between the assumed value and the price given 
was very small. Tims in Edwards v. Broicne (d), wliere the market 
value appeared to have been rather more than 1,900Z., and the price 
paid was 1,700^. So in the case of Edwards v. Burt (c), where the 
value 'was taken to be 580h, and the price was 600L, and 50h payable 
on a future contingency; and see Jones v. Ricketts (/), and Foster v. 
Roberts (g), where the M. E. remarked that the tendency of the 
decisions was to establish that unless a person gave much more 
than the value it was impossible, save under a sale by auction, to 
purchase a reversionary interest with sajety. 

When it becomes necessary to consider the value of a reversionary 
interest, much difficulty arises from the conflicting evidence usually 
given — on the one hand, by auctioneers and surveyors, who estimate 
the value by the market price; on the other, by actuaries, who 
generally estimate the value according to the tables. It is, however, 
now fully established, that, in calculating the value of a reversionary 
interest, the Court will be guided, not by the tables, but by the 

market value,” which is generally about two-thirds of the estimated 
value (h) ; and in the case of real estate, its nature, position, and 


(a) Harrison r. Guest, 8H.L.Cas.481. 
{h) Beckley v. Newland, 2 P. W. 
182. See also Wethered v. W., 2 Si. 
183; Harwood v. Tooke, 2 Si. 192; 
Hyde r. White, 5 Si. 524. 

(c) See O’Eorke v, Bolingbroke, 2 
A. G. p. 829 ; Perfect v. Lane, 3 De G. 
P. & J. 369 ; Gowland v, De Faria, 17 
V. 20; Boothby t’. B., 1 H. & Tw. 
214; Eees v. De Bernardy, (1896) 2 


Oh. 437. And see (n.) (2) ‘‘ Sale by 
Auction,’^ supra. 

{cl) 2 Coll. Oh. E. 100. 

(e) 2 De G. M. & G. 62. 

(/) 31 B. 130. 

{g) 29 B. 471. 

{Ji) Dart, 7th ed. (1905), ii., p. 754, 
citing Potts V. Curtis, You. 543, Sug. 
279 ; Bettyes v. Maynard, 31 W. E, 
461, 
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othei* pai'ticulars ought to be considered as aifecting the value of the 
interest sold (a). 


4. Sales of Reversions Act (31 Viet. e. 4, 1867). 

Section 1: ‘‘No purchase made bond fide and without fraud or 
unfair dealing, of any reversionary interest in real or personal estate, 
shall hereafter be opened or set aside merely on the ground of 
undervalue.” 

Section 2: “ The word ‘purchase' in this Act shall include every 
kind of contract, conveyance, or assignment, under or by wliicii 
any beneficial interest in any kind of property may be acquired.” 

This Act (which by s. 3 came into operation on 1st January, 1868) 
was passed to abolish the equitable doctrine which set aside a sale 
of a reversionary interest solely on the ground of inadequacy of 
consideration, and threw^ upon the purchaser the onus of proving 
adequacy (b). It is carefully limited to purchases made bond fide and 
without fraud or unfair dealing. 

The doctrines of equity as to the relief of expectant heirs from 
unconscionable bargains have not been affected by tlie repeal of the 
usury laws or by this statute (c). Whether the Act has, or can 
have, if strictly construed, any operation save in the case of sales is 
doubtful. Jessel, M. E., in Beynon v. Cook (d), held that it could not 
apply to loans by way of mortgage of reversions. 

Section 1. “ Bond fide andtvithout Fraud.” — “ The Act is carefully 
limited to purchases made bond fide, and without fraud or untair 
dealing, and leaves undervalue still a material element in cases in 
w^hich it is not the sole equitable ground of relief. These clianges 
in the law have in no degree ivhatever altered the onus probandi in 


(a) See Hincksman v. Smith, 3 Russ. 
433 ; Headen v. Eosher, M‘01e. & Yo. 
89 ; Newton v. Hunt, 5 Si. oil ; 
Wardle v. Carter, 7 Si. 490 : Ryle v. 
Swindells, M'Cle. 519 ; Edwards v. 
Browne, 2 Coll. Oh. E. 100 ; Davies v. 
Cooper, 5 My. & 0. 270 ; Aldborough 
V. Trye, 7 01. & Fin. 436 ; Bernal v. 
Donegal, 3 Dow, 133 ; Edwards v. 
Burt, 2 De G. M. & G. 55, 67 ; 
Perfect v. Lane, 3 De G. F. & J. 369 ; 
Tynte v. Hodge, 2 Hem. & M. 287. 


(b) Beynon v. Cook, L. E. 10 Oh. 389. 

(c) Earl of Aylesford v. Morris, L. E. 
8 Ch. 484; James v. Kerr, 40 C. D. 
449. 

{d) L. E. 10 Oh. at p. 392, but cf. 
Earl of Aylesford v. Morris, L. E. 8 
Ch. 484, where Selhorne, C., appears 
to consider that the Act might apply to 
a loan on the personal security of an 
“ expectant,’’ though under the cir- 
cumstances of that case he held that 
the Act had no ap2)lication thereto. 
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those cases which, according to the language of Lord Harduicke, 
vaiaefrom the cdrciimstances or conditions of the parties contracting 
— weakness on one side, usury on the other, or extortion, or advan- 
tage taken of that weakness — a presumptioii of fraud {a), 

hi Miller Cookfh) the defendant, a money-lender, having agreed 
with the plaintiff, who was just twenty-one years of age, and was in 
difficulties, to lend him 150Z. on his reversionary interest under bis 
father’s will, exacted securities for 200Z., with interest at 20 per 
cent., reducible to 10 per cent, on punctual payment, and advanced 
only 128L, but claimed interest on the whole amount secured, and 
there were immediate powers of sale on non-payment of principal 
and interest upon a certain day. The plaintiff* had been assisted by 
Mr. Eing, a solicitor, who, however, stated that he had not been 
accurately informed of the transaction. Stuart, V.-C., held, that the 
transaction being unconscionable, the deeds executed by the plaintiff* 
should only stand as securities for the moneys actually advanced 
with interest at 5 per cent. As to the argument,” said his Honor, 
on the recent statute, concerning dealings with reversionary 
interests, the exception in the statute as to unfairness leaves the 
settled law as to cases like the present untouched. Nor is the case 
of the defendant assisted by the presence of Mr. Eing, who appeared 
as the plaintiff’s friend. The evidence shows that the advice of 
Mr. Eing was founded on misunderstanding or misrepresentation 
^ ^ In the present case, besides the other objections to the 

contract, the terms of the powers of sale are oppressive, and put the 
plaintiff* completely at the mercy of the defendant. The power to 
sell without any notice to the plaintiff* enabled the defendant at any 
moment to extinguish the right of redemption.” 

In Tyler v. Yates (c)^ where a young man charged a reversion with 
exorbitant sums for interest on loans principally made to his brother, 
an infant, on bills of exchange which he had accepted for the infant, 
it was held by TIatJierley, C., affirming the decision of StuartY,-C,, 
that the charges so given should stand as security for the sums 
actually advanced with interest at 5 per cent, (d). 


[a) Per Bellorne, C., in Earl of 
Aylesford v. Morris, L. E. 8 Oh. 490 ; As 
to the meaning of fraud in this connec- 
tion see supra, p. 322; O’Eorke v, 
Bolingbroke 2 A. 0., p. 833 ; Ery>. 
Lane, 40 0, D. 312; James v. Kerr, 
40 0. D. 449 ; and see Eae v. Joyce, 


29 L. E. Ir. 500. 

{b) 10 Eq. 641 ; See Money-lenders 
Act (1900), infra, note (o). 

(c) 11 Eq. 265 ; L. E. 6 Oh. 665. 

{d) See Money-lenders Act (1900), 
infra, note (5). 
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In Earl of Aylesf Orel Y. Morris {a) tlie pLdntiff, then a young noble- 
man in bis twenty-second year, entitled to a large property in the 
event of his surviving liis father, being largely indebted, upon the 
introduction of a creditor applied to Morris, wlio advanced 3,000Z. 
in payment of the debt, and 8,800L to the plaintiff, taking his 
acceptance at three months for 8,000L, the difference, 1,200L, being 
retained by Morris as discount at the rate of Is, in the pound per 
month. At the same time an insurance was effected on the plaintifl‘’s 
life for 6,000h, the first premiuin being paid by the plaintiff out of 
the money advanced. The acceptance of 8,OOOL becoming due on 
the 4th of October, 1870, the plaintiff, through the agency of one 
Addison, had his acceptance of 8,000h cancelled, giving Morris bills 
dated the Ifftli of December at three months for 11,000Z. and receiv- 
ing a balance of 207^. only, the rest of the money beyond the 8,000?. 
being for discount, extra payment on the policy of assurance, and 
275?. commission paid to Addison. The plaintiff had no professional 
assistance in these matters, and no application was made to his 
father or to the solicitor of tlie father. Selborne, C., held, affirm- 
ing the decree of hViclmis, V.-C., that a decree ought to be made for 
delivering up the bills on payment of the sums actually advanced and 
interest at 5 per cent. (h). 

In Webster v. Cook (c), the plaintiff being entitled to a life 
intei-est in an estate, subject to two jointures of 1,000?. and 500?. 
a year, and to a mortgage of 23,000?., by an indenture dated the 
17th of August, 1864, in consideration of 1,000?., covenanted to pay 
the defendant 3,300?. on the death of the jointress having the 
jointure for 1,000?. a year, and in the meantime interest at 1?. per 
cent, per an niiiii until her death, and after her death at the rate 
of 10?. per cent, until the sum was paid. He also covenanted to 
insure his life for 3,500?., and pay the premiums thereof. He 
further assigned his life interest by way of security for the pay- 
ment of the 8,000?., interest and premiums, with a provision for 
redemption. on payment of 1,500?. on the 17th of August, 1865, or 
the sums of 1,850?. on the 17th of August, 1866, with all interest and 
premiums up to those days respectively. By a memorandum on the 
5th of January, 1866, he agreed that a debt of 400?. due from him with 
interest at 5?. |)er cent, per month should be tacked to the security of 

(а) L. E. 8 Ok, 484, and see note (Aj tants, Expectant heirs,” supra, and 

p, 332, supra. Extension of the principle.” 

(б) See note (1) generally, Expec- (e) L. E. 2 Ch. 542. 
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the indenture. The plaintiff was in urgent distress for mone}^, and 
without professional advice when he contracted the loan, and his clear 
income from the estate afterwards was about 215L On the 1st of July, 

1865, his solicitors wrote to the defendant, offering to redeem on 

payment of the sum actually advanced, and interest at 5L per cent., 

and on not receiving any answer filed a bill to redeem on those terms. 

jRomiZZ;^, M. E., treating the transaction as the side, pro tanto, of a 

reversion on the death of the jointress .at an inadequate value, was 

of opinion that the mortgage and assignment made to secure it 

must be cancelled, and the property reconveyed on payment of the i 

principal sum advanced, together with intei*est at 5Z. per cent, per 

annum from the date of the advance, but refused to give any relief as to 

the 400Z. Chelmsford, C., on appeal reversed the order of the M. E., 

made a decree for redemption on payment of 1,500^., with interest 

at 11. per cent, on the sum of 3,300Z. down to the 17th of August, 1865, ' 

and afterwards on 1,500Z. at 51. per cent., and of the sums paid by | 

the defendant for premiums with interest thereon and of the sura of i 

400Z. and interest thereon at the rate of 51. per cent, per month. His 

Lordship said that if it had been the case of the sale of a reversion he 

should have had no difPicultjAn determining that there was sufficient 

evidence adduced by the plaintiff of the inadequacy of price, and the 

onus would have been upon the defendant to prove that the transaction 

was reasonable. But his Lordship was at a loss to discover what 

reversion there was in the plaintiff, for which the parties could 

be said to have dealt, that the policy of law which throws its 

protection round all reversioners, might be questionable, and had 

been questioned, and that the principle ought not to be extended b}^ 

analog}^ 

The decision of Lord Chelmsjoixl has been strongly disapproved 
of by Stuart, V.-C., wdio considered it was decided upon a mistake, 
and therefore could not be looked upon as a case of authority {a). 

Merely on the groimd of undervalue .'’’ — Whether the estate sold 
be in possession or in reversion, the inadequacy of consideration 
may be so great as of itself to furnish evidence of fraud (5), and so 
where the price is grossly inadequate, notwithstanding the Act, the 

{a) Tyler V. Tates, 11 Eq. p. 276; {h) See note (1) supra, '‘Inadequacy - 

Helsham v, Barnett, 21 W. E. 309 ; of price, ” and see Brenchley r. Higgins, 

Howley r. Cook, 8 Ir. E. Eq. 570; and 83 L. T. 751 ; 70 L. J. Oh. 788, espe- 
see note, “Extension of the principle,” ciaUy judgment of Eomer, L. J. 

supra, p. 327. . i 
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old rule applies with full (a) force to the purchase of a reversionary 
interest (5). Undervalue is, therefore, still a material element in 
cases in which it is not the sole ground of relief (c), and it may be 
the sole ground for relief when the inadequacy is so great as of itself 
to amount to evidence of fraud (d). 

But in determining whether the contract is a hard one, the point 
to be considered is, not so much the quantum of the consideration 
as the fairness of the transaction generally (e). In cases where the 
onus lies on the purchaser of showing tliat there was nothing uncon- 
scientioiis on his part, if he succeeds in doing so and the bargain 
appears to liave been made hond fide, and without fraud or unfair 
dealing, then, although the price is in fact inadequate, the trans- 
action will not be set aside : O'Rorke v. Bolinghroke (/). In this 
case Lord Hatherley, agreeing wdth the Court below, thought the 
whole case ought to be opened upon the ground that the expectant, 
although the defendant had suggested his employment of a solicitor, 
had not on account of his poverty employed one, whereas if he had 
done so, the solicitor would probably have pointed out the very bad 
health of the defendant’s father, upon whose death shortly after- 
wards the reversion fell into possession, and would have either 
obtained a better price for the sale of the reversion or have- 
suggested a loan in lieu thereof. But the majority of the Court 
took the view that although the price was inadequate, and although 
there was no independent advice, yet the particular circumstances 
of the case sufficiently explained these suspicious circumstances, 
and that the purchaser had discharged the onus thrown upon him 
by showing that the transaction was a fair one. 


5. Money-lenders Act, 1900 (63 & 64 Viet. c. 51). 

By this Act which came into operation on the 1st of November, 
1900 (^), it is enacted : 


(a) See Fry v. Lane, 40 C. D. 312, 
322. 

{h) Dart, Y. & P., 7tli ed. (1905), 
ii., p. 756 ; Fry v. Lane, supra. 

(c) EarlofAylesford^i;. Morris, L. E. 
8 Ch.p. 491. 

{d) See judgment of Lord Thurlozu, 
Grwynne v, Heaton, 1 Bro. Oh. 8, and 
see Brenchley v. Higgins, 83 L. T. 751 ; 
70 L. J. Oh. 788. 


(e) Middleton v. Brown, 47 L. J. 
Oh. 411 ; O’Eorke y.Bolingbroke, infra. 

(/) 2 A. C. 814, where the majority 
of the House of Lords, consisting of 
JjordiS Blackhurn, Gordon, and O' Hagan, 
Lord Hatherley, diss,, reversed the de- 
cision of the C. of A., Ireland {BaU,G., 
emd Christian, Ij. J.). 

(g) Sec. 7 (2), 
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1. — (1) Where proceedings are taken in any Court by a money- 
* lender for the recovery of any monej^ lent after the commencement 

of this Act, or the enforcement of any agreement or security made 
or taken after the commencement of this Act in respect of money 
lent either before or after the commencement of this Act, and there 
is evidence which satisfies the Court that the interest charged in 
I respect of the sum actually lent is excessive, or that the amounts 

I ' charged for expenses, inquiries, fines, bonus, premium, renewals, 

, or any other charges, are excessive, and that, in either case, the 

transaction is harsh and unconscionable, or is otherwise such that a 
Court of equity would give relief, the Court may re-open the trans- 
action, and take an account between the money-lender and the 
person sued, and may, notwithstanding any statement or settlement 
I of account or any agreement purporting to close previous dealings 

I and create a new obligation, re-ox3en any account already taken 

I between them, and relieve the person sued from payment of any sum 

f in excess of the sum adjudged by the Court to be fairly due in 

) respect of such principal, interest and charges, as the Court, having 

: regard to the risk and all the circumstances, may adjudge to be 

reasonable ; and if any such excess has been paid, or allowed in 
account, by the debtor, may order the creditor to repay it; and may 
set aside, either wholly or in part, or revise, or alter, any security 
5 given or agreement made in respect of money lent by the money- 

lender, and if the money-lender has parted with the security may 
' order him to indemnify the borrower or other person sued. 

(2) Any Court in which proceedings might be taken for the 
recovery of money lent by a money-lender shall have and may at 

I the instance of the borrower or surety or other person liable, 

exercise the like powers as may be exercised under this section, 
where proceedings are taken for the recovery of money lent, and 
the Court shall have power, notwithstanding any provision or agree- 
ment to the contrary, to entertain any application under this Act by 
i ' the borrower or surety, or other person liable, notwithstanding that 

the time for repayment of the loan, or any instalment thereof, may | 

not have arrived. i| 

: ' (3) On any application relating to the admission or amount of a ,:| 

proof by a money-lender in any bankruptcy proceedings, the Court 
\. may exercise the like powers as may be exercised under this section 

when proceedings are taken for the recovery of money. 

‘ (4) The foregoing provisions of this section shall apply to any 

! ' ' W. '& T.— -VOL. I, 22 
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transaction which, whatever its form maj be, is substantially one of 
money-lending by a money-lender. 

(5) Nothing in the foregoing provisions of this section shall affect 
the rights of any bona fide assignee or holder for value without notice. 

(6) Nothing in this section shall be construed as derogating from 
the existing powers or jurisdiction of any Court. 

(7) In the application of this Act to Scotland this section shall 
be read as if the words or is otherwise such that a Court of equity 
would give relief” were omitted therefrom. 

Scope of the Act . — The Act wliich deals only with contracts 
made with money-lenders (a) makes as to such contracts a neAV 
departure in principle. Although the Court of Cliancery from 
the eariiest times wars familiar with questions more or less analogous, 
it never assumed to deal with them on the principle on whicli this 
Act grants relief. In certain cases which, in modern times at any 
rate, have been confined to dealings with expectant heirs, including 
the whole class of persons for convenience sake comprehended 
under that designation, the Court of Chancery gave relief on terms. 
On the plaintiff submitting to do equity b}" repaying what was 
justly due, the Court set aside the transaction which it considered 
unrighteous, and ordered that the securities impeached should stand 
as a security for the money actually advanced with interest. But 
the Court never remodelled the bargain. ^ The Chancery ’ as a 
great Judge said many years ago, Anends no man’s bargains’ (h). 
So the Act involves a new departure in principle, and tlie working 
of the machinery is entrusted to hands I’ougher it may be, but not 
less readjq and not, I think, less competent for the purpose which 
the Legislature had in view ” (c). 

Money-lender . — Defined by s. 6, infra. 

Excessive Interest . — Where relief is claimed on the ground of 
excessive interest it must be shown that the excessive interest 
renders the bargain harsh and unconscionable, and in estimating this 
the Court must take into account all the circumstances including 
the element of risk {cl). Under certain circumstances 75 per cent, per 
annum may not be excessive (c). 


{a) As to which see definition s. 6, 
infra. 

(b) Lord JSfottmgham in Maynard v. 
Moseley, 3 Sw. 655. 

(c) Ter Jjoidi Maoiaghteiit Sainuel^^. 
Newbold, (1906) A. C. p. 468, 


{d) Wells 'r, Allott, (1904) 2 K. B. 
843; Poncione v. Higgins, 21 T. L. B. 
11 . 

(e) Carringtons Ltd. v. Smith, 
(1906) 1 B. B. 79 ; see, however, Part 
u Bond, 93 L. T, 49, 
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Harsh and Hnconscionahle, or is otherwise such that a Court of 
Equity ivotdd give Relief. — It was held in Wilton v. Osborn (a) that 
the words or otherwise is such that a Court of Equity would give 
relief” were not exclusive of the words harsh and unconscion- 
able,” and that in order to entitle the person sued to relief the 
transaction must be such that a Court of Equity would relieve 
against it on the ground of its being harsh and unconscionable. 
Consequently unless the borrower was one of the class known as 
expectant heirs relief would not be granted to him (if of full 
capacity) merely on the ground of excessive interest or exorbitant 
charges unless it could be shown that he had been overreached, 
tricked, or deceived, and that the money-lender had taken an undue 
advantage of his weakness and necessities. This decision was, 
however, overruled by the Court of Appeal (h) and the House of 
Lords has since held that the relief afforded by the Act is not 
limited to cases in which before the Act the Court of Chancery 
would have given relief (c). The policy of the Act is to prevent 
oppression, leaving it to the discretion of the Court to weigh each 
case upon its own merits and to look behind a class of contracts 
which peculiarly lend themselves to an abuse of power (d). 

May Re-open any Account. — The Court has power when 
re-opening an existing money-lending transaction, to re-open 
also one tliat is past and closed provided it is relevant to or 
in some w^ay connected with the existing transaction (e) , but it 
cannot re-open a transaction entirely unconnected with the trans- 
action, the subject matter of the action, and as to which no case 
is raised by the borrower by counter-claim or otherwise (/). 

Sum Adjudged to be fairly Due in respect of .. . Interest . — 
In adjudging the amount fairl}?- due {g) in respect of interest the Court 
has to take into account all the factors of the particular case 
including the element of risk, and the amount due for interest must 
therefore vary with the circumstances. There is no fixed rule as to 


{a) (1901) 2 KE. no. 

{h) Re a Debtor, (1903) 1 K. B. 705. 

(c) Samuel r. Newbold, (1906) A, 0. 
461. 

(d) Id. As to the words “ harsh and 
unconscionable,” see Part v. Bond ; 
93 L. T. 49 ; Levere Greenwood, 20 
T. L. E. 389 ; Wells v. Joyce, (1905) 
2 1. E. 134. 

(e) Saunders v, Newbold, (1905) 1 


Oh. 260. 

(/)Ib. 

{g) Where in a money-lender’s action 
the defendant admits that he owes 
part of the money advanced, summary 
judgment will be given for the amount 
admitted to be due without interest, 
and leave given to defend as to the 
balance: Lazarus v. Smith, (1908) ‘2 
K B. 266. 


22 2 
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what is fair interest in any circumstances, and having regard to the 
fact that 75 per cent, per annum has been held to be fair interest 
under circumstances of great risk to the lender (a) the limits of 
possible variation are very wide (h). 

Application Relating to the Admission or Amount of Proof (c ), — 
The jurisdiction of the Court under this sub-section only arises 
where there is a proof by the money-lender actually before the 
Court. Therefore where the money-lender has withdrawn Ins proof 
under circumstances in which he can properly do so the Court 
cannot entertain an application to take an account of dealings 
between the money-lender and the bankrupt (d). 


Section 2 of the Act provides for the registration of money- 
lenders, and for the carrying on of the business of a money-lender 
in the registered name of the money-lender and at his registered 
address (e), and in no other name and at no other address, and by 
sub-s. (c) a mone^^-lender as defined by the Act: — 

Shall not enter into any agreement in the course of his busi- 
ness as a money-lender with respect to the advance and 
repayment of money, or take any security for money in 
the course of his business as a money-lender, otherwise 
than in his registered name. 


A money-lender who enters into a contract of money-lending without 
complying with the provisions of s. 2 is under a statutory 
incapacity to enforce the bargain which he has made. The con- 
sequence of that is that whether it is the borrower or the lender, 
who brings the matter before the Court, the transaction is absolutely 
void (/). The lender cannot compel the borrow^er to return the 
money lent, while the borrower can compel the lender to return the 


(a) Carringtons Ltd. v. Smith, 
(1906) 1 K B. 79. 

(h) The following rates of interest 
have been allowed in various cases: 
0 per cent. Poncione y. Higgins, 21 T. 
L. R. 11 ,* 10 per cent. Part v. Bond, 
93 L. T. 49 ; Saunders v. Newbold, 
(1905) 1 Oh. 260 ; 20 per cent. 

Carringtons Ltd. v, Valerie, 16 May, 
1905, unreported, but see Matthews’ 
Law of Money-lending, 1906, p. 46 ; 
Samuel v. Bell, 22 T. L. R. 118. 

(c) Sub-s. (3) supra. 


(d) Me Attree, (1907) 2 K. B. 868. 

(e) An isolated transaction elsewhere 
is a breach of this sub-section, Gadd 
V. Provincial Union Bank, (1909)* 
2 K. B. 353. See also as to this sub- 
section, Stafiordshire Financial Co. v. 
Hunt, (1907) W. N. 258 ; Ar p. Carden, 
52 Sol. Jo. 209; and Ring v. Massey, 
24 T. L. R. 710. 

(/) Victorian Daylesford Syndicate 
y. Dott, (1905) 2 Ch. 624; Bonnard y. 
Dott, (1906) 1 Ch. 740; PJxp, Carden, 
52 Sol. Jo. 209. 
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securities for the loan on the terms of repaying the amount of money 
lent {a) or can obtain a declaration from the Court that the 
transaction is illegal and void without having any terms imposed on 
him as to the return of the money (&), 

Section 3 deals with regulations as to registration of money- 
lenders. Section 4 imposes penalties for false statements and 
representations. Section 5 amends the Betting and Loans (Infants) 
Act, 1892. 

Section 6. The expression money-lender ” in this Act shall 
include every person whose business is that of money-lending, or 
who advertises or announces himself or holds himself out in any 
way as carrying on that business ; but shall not include : — 

{a) any pawnbroker in respect of business carried on by him in 
accordance with the provisions of the Acts for the time 
being in force in relation to pawnbrokers ; or 
{h) any registered society within the meaning of the Friendly 
Societies Act, 1896, or any society registered or having 
rules certified under sections two or four of that Act, or 
under the Benefit Building Societies Act, 1836, or the 
Loan Societies Act, 1840, or under the Building Societies 
Acts, 1874 to 1894; or 

(c) any body corporate, incorporated or empowered by a special 
Act of Parliament to lend money in accordance with such 
special Act; or 

{d) any person bona fide carrying on the business of banking 
or insurance or bona fide carrying on any business not 
having for its primaiy object the lending of money, in the 
course of which and for the purposes whereof he lends 
money ; or 

(e) any body corporate for the time being exempted from 
registration under this Act by order of the Board of Trade 
made and published pursuant to regulations of the Board 
of Trade. 

The section limits the application of the Act to persons whose 
main business is that of money-lending. The Act was intended 
to apply only to persons who are really carrying on the business of 

(a) Bonnard v. Dott, (1906) 1 Oh. {h) Chapman v, Michaelson, (1909) 
745 ; Lodge v. National Union Invest- 1 Ch. 238. 
ment Co. Ltd., (1907) 1 Oh. 300. 
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money-lending as a business, not to persons wlio lend money as an 
incident of another business or to a few old friends b}’' way of 
friendship. This particular Act was supposed to be required to 
save the foolish from the extortion of a certain class of the com- 
munity who are called money-lenders as an offensive term ” (a). 
So where an art dealer took from his customers bills in payment of 
the amounts they o^ved him and renewed and discounted such bills 
from time to time and also assisted two art businesses and some 
old friends by loans of money and discounting bills, but did not 
advertise himself as a money-lender and did not discount bills for 
any outsiders it was held that lie was not a moncyy-lender within the 
Act (h). 


6. As to the terms upon which an Unconscionable Bargain will be 

set aside. 

Actions to set aside unconscionable bargains are treated as redemp- 
tion actions (c), and relief is given upon pa}ment of the sum act nail}" 
advanced, with interest, usually at 5L per cent, (d), together with 
money expended by the defendant in lasting and valuable improve- 
ments on the premises, and costs (c), except the costs of an unsuc- 
cessful reference as to value (/). 

In James v. Kerr (g) the mortgagee was disallowed a bonus, 
which the mortgagor had covenanted to pay, as being a collateral 


(a) Per Farwell, J., Litchfield v. 
Dreyfus, (1906) 1 K. B, p. 590. 

(h) Litchfield v. Dreyfus, (1906) 1 

K. B. 584. 

(c) Seton (1901), p, 2344. 

(d) Earl of Aylesford Morris, 

L. E. 8 Ch. 484 ; Tyler v. Yates, L. E. 
6 Ch. 665 ; Miller v. Cook, 10 Eq. 
641 ; Pry v. Lane, 40 0. D., p. 325 ; 
James v, Kerr, 40 C. D., p. 461 ; Eae 
V. J oyce, 29 L. E. Ir. 500 ; as to non- 
allowance of compound interest, see 
Gowland v. De Earia, 17 Y. 20; see 
Money-lenders Act, 1900, s. 1, and 
cases thereunder cited, supra, p. 340. 

(e) Murray Palmer, 2 Sch. & L. 


490 ; Salter v, Bradshaw, 26 B. 161 ; 
Twistleton v. Griffith, 1 P. W. 310 ; 
Gwynne v. Heaton, 1 Bro. Ch. 1 ; 
Peacock Evans, 16 V. 512 ; Wharton 
V, May, 5 Y. 27 ; Curling v, Town- 
shend, 19 Y. 633 ; Bowes v. Heaps, 3 
Y. & B. 117 ; Evans v. Cheshire, 
Belt’s Suppl. to Y. 312 ; Pox v, 
Wright, 6 Madd. Ill ; Bawtree 
Watson, 3 My. & K. 341; Miller v. 
Cook, 10 Eq. 641. 

(/) Boothby r. B., 15 B. 212, 214 ; 
Edwards v. Burt, 2 De G. M. & G. 
55, 65; Jones v. Eicketts, 31 B. 130, 
(g) 40 C. D. 449, and see Eees v. 
De Bernardy, (1896) 2 Ch. 457. 
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advantage (a). In Pennell v. Millar (h) a mortgagee was disallowed 
wliat he had paid for premiums on life policies (c). 

And in default of pajanent of principal and interest and costs if 
allowed to the defendant, the action will be dismissed with costs (cZ). 

Misconduct on the part of the defendant has been held to 
disentitle him to costs (e) ; so, where he has refused proper terms 
before the suit was instituted, he has been compelled to pay the 
costs of litigation which he rendered necessary (/). 

If no moral fraud has been proved, and the charges of mis- 
conduct go further than the evidence warrants, no costs will be 
given (^), or the plaintifl* may be ordered to pay the costs (/i). 
Sometimes where the ground of relief was undervalue only, the 
plaintiff has obtained relief only on payment of costs (f). On the 
other hand, the purchaser will be charged with what he has actually 
received and interest, but it seems he will not, like a mortgagee, be 
charged with what without wilful default he might have received {k). 
As to the terms on which relief was given as against a sub-purchaser 
with notice, see Addis v. Camphell (Z), 

Accounts settled for the purpose of advances on post-obit bonds, 
or mortgages of reversionary interests, will not be treated as settled 
accounts (m). 


(а) And see Mainland v, Upjohn, 
41 0. D. 126. 

(б) 23 B. 172. 

(c) And see Bromley v. Smith, 26 
B. 644 ; Pry v. Lane, 40 0. D. p. 325 ; 
Darcy v, Croft, 9 Ir. Oh. B. 19 ; and 
cf. Be Leslie, 23 0. D. 552 ; explained 
Re Winchelsea’s Policy Trusts, 39 0. 
D. 168; Seton (1901), p. 2342, Form 3. 

(d) Croft V. Graham, 2 De G. J. & 
S. 155, Seton (1901), p. 2341, Form 1 ; 
Benyon v. Fitch, 35 B. 570, 578 ; Eaii 
of Aylesford v, Morris, L. E. 8 Ch. 498, 
Seton (1901), p. 2342, Form 3. 

(e) Howley v. Cook, 8 Ir. E. Eq. 
570 ; Baugh v. Price, 1 Wils. 320 ; 
Gowland v. De Faria, 17 V. 20 ; 
Moroney v, O’Dea, 1 Ball & B. 109, 
and the reporter’s note ; Wood v. 
Abrey, 3 Madd. 417 ; Bawtree v. 
Watson, 3 My. & K. 339 ; Tyler 
Yates, 11 Eq. 265. 

(/) Benyon v. Fitch, 35 B. 570, 


578 ; Beynon v. Cook, L. E. 10 Ch. 
389 ; Nevill v. Sneiling, 15 C. D. 679; 
Wyatt V. Cook, 16 W. E. 502. 
ly) Fry v. Lane, 40 C. D., p. 324. 

{h) St. Albyn v. Harding, 27 B. 11 ; 
but see Tyler v. Yates, 11 Eq. 265; 
O’Eorke v. Bolingbroke, 2 A. 0. 814. 

(?■) Twistleton v. Griffith, 1 P. W. 
310 ; Bawtree v. Watson, 3 My. & K. 
p. 341 ; Bromley v. Smith, 26 B. 644 ; 
Dart, Y. & P. 7th ed. (1905), ii., 759. 

{k) Murray v. Palmer, 2 Sch. & L. 
489; but see the decree, ib., contra, 
490 ; Re Slater’s Trusts, 11 C. D. 
227. 

{1) 4 B. 401, infra, p. 345. 

(m) Croft V, Graham, 5 Gift. 1 ; Tot- 
tenham V. Green, 32 L. J. Ch. 201. 
As to deductions for commission and 
bonus, see Mainland ^;. Upjohn, 41 0. D. 
126 ; The Ben well Tower, 72 L. T., 
p. 670. 
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7. Confirmation and Acquiescence. 

Impeachable transactions may be rendered valid by acts of confir- 
mation {a)y especially when of a formal character after advice taken (b)^ 
as by will or deed (c), or acquiescence for a great length of time (d) 
on the part of a person who is cognisant of his right to relief (e) ; for 
it has been well said, ‘Uhat the presumption which a Court of 
justice most properly entertains against stale demands (/) can 
never be more properly applied than in a case where the burden 
of proof upon a most material point in controversy is thrown upon 
the defendant ” (g). 

But confirmation or acquiescence must be founded on full know- 
ledge of the facts, and must be in relation to a transaction to wliich 
effect may be given thereby (h), and it will be of no avail whilst the 
plaintiff continues in the same situation as when he entered into the 
contract, for in such cases it has always been presumed, that the 
same distress, which pressed him to enter into the contract, prevented 
him from coming to set it aside ; it is only when he is relieved from 
that distress that he can be expected to resist the performance of the 
contract (i) ; and in Cxinvyn. v. Milner Qi) relief was given even 
after payment of the money due on a post-obit bond, the payment 
having been made from fear of an execution. 

In Bae v. Joyce (1) a mortgage was held a hard and unconscion- 
able bargain, although the deed was approved by the married 
woman’s solicitor, and was duly acknowledged. 


(a) Cole V. Gribbons, 3 P. W. 289. 

(h) Lyddon v. Moss, 4 De Gr. & J. 
104. 

(c) Stump V. Gtaby, 2 De Gr. M. & Gr. 
623. 

(d) Sibbering u Earl of Balcarras, 

3 De G-. & Sm. 735 ; Addis v. Campbell, 

4 B. 401 ; Lord v, Jefikins, 35 B. 7 ; 
Turner v. Collins, L. R. 7 Ch. 329. 

(e) See supra p. 299, and Gerrard v, 
O’Reilly, 3 Dr. & Wa. 414 ; Rees v. 
De Beriiardy, (1896) 2 Ch. 437. 

(/) See Salter v, Bradshaw, 26 B. 
161, infra, and the judgment of 
Lindley, L. J., in Allcard v. Skinner, 
36 0. D., p. 186. 

{g) Sibbering v. Earl of Balcarras, 
3 De G. & Sm. 737. 


(A) La Banque Jacques- Cartier v. 
La Banque d’Epargne, &c., 13 A.. C. 
Ill ; Lyddon v. Moss, 4 De G. & J. 
104. 

{i) Gowland v. De Earia, 17 V. 20, 
cited with approval by Kay, J., in Ery 
V. Lane, 40 C. D., p. 324; Ray v. 
Jocye, 29 L. R. Ir. 500 ; Medlicott 
O’Donel, 1 Ball & B. 156; Kendall 
'IK Beckett, 2 Russ. & M. 88 ; Edwards 
V, Browne, 2 Coll. Ch. R. 100 ; Kemp- 
son V. Ashbee, L. R. 10 Ch. 15 ; 
Beynon-y. Cook, L. R. 10 Ch. 391 (n). 
See Huguenin v, Baseley, supra ; Fox 
V. Mackreth, post, and note. 

(k) 3 P. W. 292 (n). 

{1) 29 L. R. Ir. 500. 
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So, where a person bought a reversion at a gross undervalue, from 
an heir in distressed circumstances, and resold it at a large profit to 
a sub-purchaser who had full notice of the original fraud, and the 
reversioner being still in distress, was induced by the original 
purchaser to join in and confirm the re-sale, and to concur in suffering 
recoveries which were necessary to perfect the title, but nothing was 
paid or secured to him as a consideration for such concurrence, the 
transaction was set aside as against the sub-purchaser on the repay- 
ment of the price paid on the first purchase (a). 

Where, moreover, a sale of a reversion has taken place at under- 
value time will not begin to run against the vendor until the 
reversion falls into possession. See Salter v. Bradshaw (5), in 
which case the transaction was set aside after the lapse of forty 
3^ears (c). 

Where a transaction is not merely voidable or impeachable, but is 
absolutely void, upon principles of public policy, then as is laid down 
by Lord Hardtvicke in the principal case, it is incapable of con- 
firmation. Thus, a usurious contract was, and a marriage brokage 
contract still is, void ah initio, and does not admit of confirma- 
tion (d). 

Infants' Relief Act, 1874. — By this Act(e), which came into opera- 
tion on the 7th of August, 1874, it is enacted ; 

S. 1. “ All contracts, whether b}^ specialty or by simple contract, 
henceforth entered into by infants for the repayment of money lent or 
to be lent, or for goods supplied or to be supplied (other than contracts 
for necessaries) and all accounts stated with infants, shall be absolutely 
void ; provided always that this enactment shall not invalidate any 
contract into which an infant may, by any existing or future statute, 
or by the rules of common law or equity enter, except such as now 
by law are voidable.” 

S. 2. ‘'No action shall be brought whereby to charge any person 
upon any promise made after full age to pay any debt contracted 
during infancy, or upon any ratification made after full age of any 

(a) Addis v. Campbell, 4 B. 401; 10 Ch. 389; AUcard v. Skinner, 36 

and see King -y. Savery, 1 Sm. & G. 0. D., p. 186. 

271; 0 H. L. Oas. 627; Wright v. (d) Shirley v. Martin, 3 P. W. 74 
Yanderplank, 2 K. & J. 1. (n.) ; Cole v. Gibson, 1 Yes. Sen. 506, 

(5) 26 B. 161. 507. 

(c) See also Beynon v. Cook, L. R. (e) 37 & 38 Yict. c. 62. 
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promise or contract made during infanc}^ whether there shall or 
shall not be any new consideration for such promise or ratification 


after full age ” (<x). 

(a) See as to the effect of this Act, 
Ux p. Kibble, L. E. 10 Cb. 373 ; Exp. 
Jones, 18 C. D. 109 ; Coxbead v. 
Mullis, 3 0. P. D. 439 ; Nortbcote v. 
Dongbt}^, 4 C. P. D. 385 : Ditchani 
V. Worrall, 5 0, P. D. 410 ; Brown v. 


Harker, 68 L. T. 488; Holmes r. 
Brieiiey, 59 L. T. 70 ; Yalentini v. 
Canali, 24 Q. B. D. 166 ; Hamilton 
V. Yangban-SlieiTin, 10 T. L. E. 642 ; 
Smith V. King, (1892) 2 Q. B. 543 ; 
Edwards v. Carter, (1893) A. C. 360. 
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June, 1779. 1 Bro. Ck 497. 


Conversion. 

Where a real estate is ordered to be sold, it becomes personalty, 
and shall go accordingly. 

John Fletcher, by his will devised his burgage houses and free 
rents in Kendal, and all his personal estate, to trustees and the 
survivor, and the heirs, executors, and administrators, of such survivor, 
in trust to sell so much as should be sufficient to pay his debts, and 
then to permit his wife Agnes to enjo}’' the residue during her life, if 
she so long continued his chaste widow, and after her decease, to sell 
and dispose thereof, and the money arising thereby, after deducting 
charges, and half-a-guinea each to the trustees for their trouble, to 
pay to and between his son William and daughter Mary, share 
and share alike ; provided, that if his wife should happen to 
marry again, the trustees should, immediately after the marriage, 
sell all the estate and effects given to her for her life, and, after such 
deductions as aforesaid, should pay the remainder of the money to 
and amongst his wife, his son William, and daughter Mary, share 
and share alike equally ; and in case either his son William or his 
daughter Mary should die before his or their legacy should become 
due, that the share or legacy of him or her so dying should go to the 
survivor of them. 

The testator died, leaving Agnes his widow, William his only son 
and heir-at-law, and Mary his daughter. 

Agnes, by the custom of burgage tenure, was entitled to hold the 
burgage houses in Kendal during her chaste viduity, against the 
disposition of her husband by will. 

Mary attained twenty-one, but died unmarried, in the life of her 

(a) As to conversion between tenant for life and remainderman, see Howe v, 
Dartmouth. 
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mother and brother. William was twenty-one at the death of the 
testator, and died without issue, in the life of his mother ; the mother 
died the widow of the testator. 

Upon her death a bill was filed by the heir-at-law of William, and 
John the testator, against the trustees and the personal represen- 
tatives of the testator and of the widow, to have a conveyance of the 
real estates devised by the will to the plaintiff, the heir-at-law. 

The representative of the widow, who was the sole next of kin of 
William, the son, by answer claimed the property as personal ; 
alleging, that, by the direction to the trustees to sell the real estates, 
they became as personal property, and, as such, were to go to the 
personal representative of William, the son, who survived his sister. 

The cause was heard the 11th December, 1778, where the first 
objection taken was, that the personal representative of William was 
not before the Court. 

But Sir Thomas Sewell, M. E., was of opinion there were suffi- 
cient parties to sustain the question ; that the personal representative 
was a mere formal party; and that, if he thought proper to make a 
decree, a personal representative might be brought before the Master. 

Mr. Madocks and Mr. Wilsoji further argued, with respect to the 
principal question, that the real estates devised by the will were still 
to be considered as real estates, and to go to the real, not the personal, 
representative; that it was clearly the intention of the testator 
that the estate should remain, and, whilst it did so, was to be enjoyed 
by one person ; that he directed it to be sold merely for tlie purpose 
of a division ; that, in consequence of the death of the daughter no 
division was to be made, and therefore the reason for the directions 
ceased ; and, from thenceforth, the son alone becoming entitled, 
upon the death of his mother, it was to be considered as land. They 
relied upon the case of Flanagan v. i^., 8th June, 1768, before 
Lord Camden, which was a devise of real and personal estate to 
trustees in trust, out of the personal estate, and by sale of a sufficient 
part of the real, to pay debts ; the surplus, after payment of debts, to 
A. A suit was instituted for payment of the debts, and the real 
estates decreed to be sold; part was sold: and afterwards A. died 
leaving a son and daughter ; the cause was revived against the son ; 
and it being apprehended that sufficient was not sold to pay the 
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debts a further part of the real estate was sold under the order of the 
Court. It was afterwards proved that the money produced by the first 
sale was sufficient to pay the debts ; the question was, whether the 
heir or the personal representative was entitled to this money. It 
was alleged by Mr. Wilson, who cited the case, that Lord Camden's 
determination was, that whatever quality the fund then had, such it 
should retain ; and he decreed for the personal representative. The 
other cases mentioned were Cnise v. Barley {a) and Dighy v, 
Legard (b). 

Mr. Kenyon and Mr. Ghambre (on behalf of the defendants, the 
executors of the widow), contended that the testator had, by bis will, 
directed the real estate, after the death of his widow, to be sold, 
and blended with his personal estate, and the whole to be divided 
between his children, or in case either of them should die in the life 
of his wife, to the survivor. Upon the case of Flanagan v. F. it was 
observed that the Court determined the produce of the real estate to 
be considered as personal, because the Court had itself directed the 
sale to be made and the property to be changed for payment of debts. 
The cases of Digby v. Legard and Cruse v. Barley were treated 
as inapplicable to the present case, being cases of lapsed devises : 
Dwroiir v. Motteiix and Mallabar v. M, were cited, as decisive of the 
question in favour of the defendants. 

Sir Thomas Sewell, M, K., in June, gave his opinion. He ob- 
served, that nothing was better established than this principle : that 
money directed to be employed in the purchase of land, and land 
directed to be sold and turned into money, are to be considered as 
that species of property into which they are directed to be con- 
verted ; and this in whatever manner the direction is given, whether 
by will, by way of contract, marriage articles, settlement, or other- 
wise ; and whether the money is actually deposited, or only covenanted 
to be paid, whether the land is actually conveyed, or only agreed to 
be conveyed, the owner of the fund, or the contracting parties, may 
make land money or money land. The cases established this rule 
universallj''. 

If any difficulty has arisen, it has arisen from special circumstances. 
In the case of Sweetapple v. Bindon (c), it was determined that a 
{a) 3 P. W. 20, (b) 3 P. W. 22, (c) 2 Yerii, 536. 
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husband was entitled to money to be laid out in land, as tenant by 
’the curtesy : and although it is held that a wife is not entitled to 
dower in a similar case, yet it is allowed that it is so held, because 
cases have been determined, and not from any principle. 

The cases of land to be turned into money are fewer than those of 
money to be employed in the purchase of land. 

The principal cases have been where real estates have been directed 
to be sold, and some part of the disposition has foiled ; so that 
something has resulted to the heir-at-law, as in the cases of Ernhlyn 
V. Freeman and Cruse v. Barley, These are all cases where a 
devise has foiled, and the thing devised has not accrued to the repre- 
sentative or devisee, but to the heir-at-law of the testator. 

The case of Diirottr v. Motteux is a strong case to the point now 
before the Court; and, if anything could strengthen the general rule, 
the circumstances of the present case would do so. The testator has 
blended the real and personal estate together, and disposed of them 
without distinction, for the benefit of his wife and children. Both 
real and personal estate are made one fund. In the case of Diirour 
V. Motteux y Lord Hardioicke made this a principal ground for 
considering the whole fund as personal estate ; in the present case it 
might be uncertain, till the death of the widow, whether the estates 
must not be absolutely sold; both the children, indeed, died before 
her ; but she might have married before the death of one or both. 
The interests of both the children were vested, subject, as to one of 
them, to be defeated in case either of them died before the mother. 

There could be no election to take the fund as land or mone}" ; for, 
where an estate is directed to be sold, and the money divided 
amongst several persons, none has a right to say that any part shall 
not be sold (a) ; ' the question, therefore, is merely between the real 
and personal representatives of the son, whether the personal repre- 
sentative shall take the fund as personal property, according to the 
will, or the heir-at-law shall take it, as if no will had been made. 

The case of Flanagan v. F. (b) is a strong authority that it 
shall be taken as personal estate, according to the will. In that 

(a) See also Deeth v. Hale, 2 Moll. plained by Mr. Scott arguendo in 
317 ; Smith V. Olaxton, 4 Madd. 493; Ackroyd v. Smithson. Approved also 
Chalmer v. Bradley, 1 J. & W. 59; by Jessel, M. E., in Steed v, Preece, IS 
Trower v. Knightley, 6 Madd. 134. Eq. 196. 


(b) 1 Bro. Ch. 500, cited and ex- 
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case the testatrix, Sarah Wooley, by will, dated 28th March, 1749, 
gave and devised all her real and personal estates to Francis Plum- 
tree, in trust, in the first place, out of her personal estate, as far as it 
would extend, and, in the next place, by sale of her real estate, or a 
sufficient part thereof, to raise so much money as should be sufficient 
to pay her debts and legacies ; and, after payment thereof, in trust 
to convey the residue of the real estate which should roiiain unsold, 
and pay the produce of such part as should be sold, and all other the 
residue of her real estates, between her father, James Flanagan, and 
her brother, James Flanagan, their heirs, executors, and adminis- 
trators, equally. A bill was brought by the creditors for sale of the 
real estate, to supply the deficiency of the personal estate, for pay- 
ment of debts, and a decree was made for a sale ; and if any of the 
money to arise by the sale should remain after payment of the 
debts and legacies, it was directed to be paid to James Flanagan, 
the father, and James Flanagan the son, equally ; and if any estate 
should remain unsold, the trustees were directed to convey it to them 
and their heirs, equally; after the decree, James Flanagan, the son, 
died leaving a daughter, and a son, born after his death ; part of the 
estate was sold, and afterwards, James Flanagan, the grandfather, 
died, leaving his grandson his heir, and his grandson and grand- 
daughter his sole next of kin ; after the death of the grandfather, a 
further part of the estate was sold, under an apprehension that the 
produce of the first sale was insufficient to pay the debts and legacies : 
it appeared, however, that the produce of the fi.rst sale was sufficient. 
A bill was afterwards brought by the son of James Flanagan, the son 
claiming a moiety of the surplus, as the real estate of James Flanagan, 
his grandfather, to whom he was become heir, against the personal 
representative of his grandfather, and against the daughter of J ames 
Flanagan, the son, who claimed a moiety as one of the next of kin of 
her grandfather. It was objected, that the second sale, after the 
death of the grandfather, was improper. The Court determined, that 
the second sale, actually made under the decree of the Court, hefoxe 
the Master, could not be considered as improperly made; that there 
was no fraud, no practice, and that the money ought to go to the 
personal representative of the grandfather. The case of Dighy y. 
Legard is a different question. There the testatrix (Elizabeth 
Byerley) directed her real estates to be sold to pay debts and legacies,, 
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and gave the residue to five persons, to be equally divided between 
them, one of whom (Lady Cayley) died in her lifetime. It was 
resolved that the devise, so far, failed totally, and should accrue 
to the heir-at-law. The language of the decree is such, that the 
benefit of the devise to Lady Cayley should accrue to the testatrix^s 
heir-at-law, Mr. Jervoice, who was a lunatic, and should be paid to 
his committee, as real estate descended to him. The case of 
Scudamore^ v. S. shows, that in all cases where the dispute is 
between representatives, the heir or executor shall have the fund, 
according to the will or contract of the persons who gave or created 
it. There was a case of Ogle v. Cook (u), heard 19th February, 1748, 
which was this : Mr. Ogle made his will in 1744, and gave his real 
estate to trustees to sell, and to vest the money in stock, and pay the 
interest to his wife during the widowhood, and after her death, or 
marriage, to his two daughters equally, except that the eldest was to 
have lOOOZ. more than the other ; he gave the residue of his personal 
estate in the same way. He afterwards conveyed the real estate to 
one of the trustees named in his will, to whom be was considerably 
indebted, in trust to sell so much as should be necessary to pay the 
debt, and as to the residue, in trust for Mrs. Ogle : part of the estate 
was sold, and then Mr. Ogle died. His youngest daughter died in 
his lifetime. The bill was brought by the widow and the eldest 
daughter, against the son who was the heir, and the trustees, to have 
the residue of the estate sold, and claiming the share of the youngest 
daughter, as personal estate of Mr. Ogle, to be divided between them 
and the son as his next of kin. The son insisted the conveyance to 
the trustee was a revocation of the will ; and, if not, that the share of‘ 
the dead daughter was to be considered as real estate of Mr, Ogle, 
and descended to him as heir. It was determined that the con- 
veyance was a revocation only pro tanto, to let in the debt ; and that 
so much of the estate as remained unsold, should be sold, and that 
the money raised, or to be raised, by sale of the estate, made part of 
the personal estate of Mr. Ogle. There was another case about the 
same time which is in 1 Ves. Sen. 174(&), where by marriage articles 

(a) See Collins v, Wakeman, 2 V. the point supposed to have been 

686, where Lord Loughhorough says, decided by Ogle v. Cook was in reality 

that he had caused the Beg. Lib. to left undecided, 
be examined, and it was found that (b) Cunningham y. Moody. 
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500/. was agreed to be laid out in purchase of lands, to be settled to 
the use of the husband for life, with remainder to trustees to preserve 
contingent remainders, with remainder to the wife for life, with 
remainder to the children of the marriage, as the husband and wife 
should appoint ; and in default of a joint appointment, as the 
survivor should appoint ; and in default of any appointment, to the 
children, to be equally divided among them ; if more than one, as 
tenants in common, in tail general, with cross remainders ; and if 
but one, to that child in tail general; and no appointment was made. 
The father and mother being dead, and the daughter being married, 
the trustees paid the 500Z. to her and her husband, and they received 
it as money, and executed a release. The daughter had a child, which 
died, and she afterwards died without issue, A daughter of the 
settlor, by a second marriage, filed a bill against the husband, repre- 
sentative of his wife, the daughter by the first marriage, for the 500/., 
considering it as land ; and it was observed, that she was entitled to 
the money, but that the husband of her deceased sister was entitled 
to the interest during his life, as tenant by the curtesy. 

In the present case, William Fletcher, the son, had the whole 
beneficial title vested in him as money, subject to his mother’s 
interest for life or widowhood. She was his sole next of kin, and her 
personal representatives are now entitled to the estate as money ; 
the bill must, therefore, be dismissed without costs. 


NOTES. 

1. Grenerally. 

2. Conversion of money into land by contract or will, j). 354. 

3. Conversion of land into money, p, 359. 

4. When conversion takes place, p. 361. 

0 . Conversion for fiscal purposes, p. 369. 

6. Of the period at which conversion commences, p. 372. 

7. Election to take property unconverted, p. 378. 

8. Conversion by the Court or third parties, p. 386. 

1. (jenerally. 

In the judgment of Sir Thomas Setvell in the principal case, the 
equitable doctrine of constructive conversion, which now applies to 
all Divisions of the High ComT (a), is thus accurately stated, viz. : 

(a) Judicature Act, 1873, s. 25, s.s. 11. 

WL & T, VOL. I. 
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‘Hhat money directed to be employed in the purchase of land, and 
land directed to be sold and turned into money, are to be considered 
as that species of property into which they are directed to be con- 
verted; and this, in whatever manner the direction is given — 
whether by will, by way of contract, marriage articles, settlement, 
or otherwise, and whether the money is actually deposited, or only 
covenanted to be paid ; whether the land is actually conveyed, or 
only agreed to be conveyed. The owner of the fund, or the 
contracting parties, may make land money, or money land : ” (a). 

The doctrine of conversion proceeds upon the principle, that 
equity considers what ought to have been done shall be taken as 
done, and a rule so powerful it is as to alter the veiy nature of 
things, to make money land, and, on the contrary, turn land into 
money.” It follows, that the neglect of trustees to perform their 
duty, either by converting land into money or mone}^ into land, 
will not affect the rights of others (6). 

The law of conversion appears to be the same in Scotland as in 
England (c). As to the effect of a direction to convert foreign lands, 
see Be Piercey {d). 

As to conversion of land for partnership purposes, see Lake v. 
Craddock, VoL II. 

2. Conversion of Money into Land by Contract or Will, 

Money agreed or directed to be laid out in land, becomes land so 
completely, as to acquire all the properties of land ; thus it will be 
considered as real and not personal assets. Since the passing of 
3 & 4 Will. 4, c. 104, such money will be liable, as other real assets, 
to the payment of simple contract debts. Such money will also be 
subject to tenancy by the curtesy ; thus, in Sweetapple v. Bindon (e) 
w^here A. bequeathed BOOL to be laid out in land, and settled to the 
use of her daughter and her children, and if her daughter died with- 
out issue, to go over, the husband of the daughter wag held to be 
tenant by the curtesy, although no purchase had been made during 
his wife's lifetime (/). 

But by a singular anomaly, founded on precedent rather than 


(a) Wkeldale v. Partridge, 5 V. 
396; 7 R. R. 37. 

(b) Lechmere v. Carlisle, 3 P. W. 
222 ; Scudamore v. S., Pr. Oh. 543. 

(c) Buchanan v, Angus, 4 Macq. H. 
L. Cas. 374. 


(d) (1895) 1 Oh. 83; and see "West- 
lake, Private I. L., 4th ed., 204. 

(e) 2 Yern. 536. 

( / ) And see Cunningham v. Moody, 
1 Yes. Sen. 174 ; Dodson v. Hay, 3 Bro. 
Ch. 404 ; Pollett r, Tyrer, 14 Si. 125. 


1 
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reason (a), a woman was in equity not dowable out of sucli money (b) ; 
but now by 3 & 4 Will. 4, c. 105, women married after the 1st of 
January, 1834, whose dower has not been barred, will be dowable 
out of equitable estates (c), and possibly they may be held dowable 
out of money to be laid out in lands of inheritance. 

Where real estate was devised subject to a condition that the 
devisee should settle the hereditaments devised to him by his grand- 
father’s will, the word hereditaments ” was held to include money 
in the hands of trustees subject to a trust for investment in land (d). 

Money agreed or directed to be laid out in the purchase of land 
will pass under a general devise of all the lands of the person 
entitled to it {e)^ or by a devise of all his lands in a particular 
county or elsewdiere ” (/). 

But money, agreed or directed to be laid out in the purchase of 
land, if it continue impressed with the character of land, will not 
pass as money by a general bequest to a legatee in exercise of a 
power or otherwise ; though it will by a particular description, as 
so much money to be laid out in land, or as so much money left 
me by the will of A.” {g). 

Fiscal Duties, — See Conversion for fiscal purposes, p, 369. 

Escheat^ dc , — Money agreed or directed to be laid out in land, 
and settled upon a person in fee, will not upon his death without 
heirs be converted in equity, there being no equity in the Crown to 
alter the actual condition of the property (A) so that it should 
escheat to the Crown. 

Money in Court, — Questions frequently arise as to the mode in 
which money in Court, impressed with the character of realty, 

(a) See the judgment supra, p. 

(b) Cunningham v. Moody, 1 Yes. 

Sen. 176; Crabtree v. Bramble, 3Atk. 

687 ; but see Fletcher v. Eobinson, 

Pr. Oh. 250; S. C., 2 P. W. 709; 

Otway y. Hudson, 2 Yern. 583; Banks 
v. Sutton, 2 P, W. 700 ; Be Lismore, 

1 Hog. 177. 

(c) See Be Miohell, (1892) 2 Ch., p. 99. 

{d) Be G-osselin, (1906) 1 Oh. 120. 

(e) Greenhill v. G., 2 Yern. 679, 

Pr. Ch. 320; Guidot v. G., 3 Atk. 

256; Eashleigh v. Master, 1 Y. 

201 ; S.C., 3 Bro. Oh. 99 ; Biddulph 

B., 12 Y. 161 ; Green -r. Stephens, 

17 Y. 77 ; Be Scarth, 10 0. D. 499. 

I 



(/) Lingen v. Sowray, 1 P. W. 172. 
Of. Be Cleveland’s S. E., (1893) 3 Oh. 
244. 

(g) Cross v, Addenbrook, 3 P. W. 
222, (n.) ; Edwards v. Warwick, 2 P. 
W. 171 ; Gillies v, Longlands, 4 DeG. 
& Sm. 372 ; Chandler v, Pocock, 15 0. 
D. 491, 16 C. D. 648; Be Kingston, 

5 L. E. Ir. 169; Oookson v. 0., 12 01. 

6 Fin, 121 ; Be Greaves, 23 0. B. 313 ; 
Jarman (1893), p. 548. 

{h) Walker -y. Henne, 2 Y. 170, 185; 
i?e Bond, (1901) 1 Ch. 15; and see 
Bmgess v, Wheate, 1 Eden, 177 ; 
Henchman v. A.-G., 3 My. & K. 483, 
494. See Ackroyd v. Smithson, infra. 

23 2 
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can be laid out upon lauds settled in the same niaiiner as the 
money (a). 

Mortmain.See this note, infra, p. 360 ; and as to failure of trust 
to convert by operation of the statute, pp. 401, 403. 

Rights of Heir — Money agreed or directed to be laid out in the 
purchase of land acquires the descendible properties of land. Where 
the heir claims payment of the money from strangers^ he will, it 
seems, in all cases be preferred to the personal representatives of his 
ancestor. Thus, where money has been hequeathed to be invested in 
land, for the use of the ancestor and his heirs ; or where, on tlie 
marriage of the ancestor, money has been actually ‘paid, eitlier by 
him or by a stranger, to trustees, to be laid out in land, to be settled 
upon the ancestor for his life, remainder to his wife for her life, with 
remainder to their issue, and in default of issue, to the ancestor and 
his heirs; or if, on the marriage of the ancestor, there be a covenant 
on the part of a stranger to lay out money in the purchase of land to 
be settled to the same uses, and in any of these cases the ancestor 
die without issue — the heir of the ancestor, and not his personal 
representatives, will be entitled to the money to be laid out in the 
purchase of land (5). 

If the heir seeks payment of the money from the personal 
representatives of the ancestor, his claims will be superior to those 
of the personal representatives, if there he any prior outstanding 
equitable interest in the fund in another person. Thus, where the 
ancestor has covenanted to lay out a sum of money in land, to be 
settled upon himself for life, remainder to his wife for her life, 
remainder to the issue of the marriage ; remainder to his own right 
heirs, if, on the death of the ancestor, the wife or any issue be living, 
although they may afterwards die, the heir can call upon the personal 
representatives for the money (c). So where money was liable to be 
invested in land to be settled to uses in strict settlement, and all 
the uses were exhausted except a legal jointure, it was held by 


(a) As to which see the Settled 
Estates Act, 1877, s. 34 ; Carson R.P.S. 
(1902), p. 638 ; Settled Land Act, 
1882, s. 21, Ib. p. 673, Partition 
Act, 1868, s. 8, Ib. p. 734. See also 
Ee Lloyd, 9 P. D. 6o ; Ee Harman, 
(1894) 3 Oh. 607. i 

(b) Scudamore v, S., Pr. Oh. 543 ; 
Disher v. D., 1 P. W. 204; Chaplin 
V. Hoi’ er, 1 P. W. 487 ; Edwards v. 


Warwick, 2. P. W. 171 ; Knights v. 
Atkins, -3 Vein. 20. 

(c) Kettleby v. Atwood, 1 Vein. 298, 
471; Lancy V. Pairechild, 2 Vein. 101 ; 
Chaplin v. Horner, 1 P. W. 483 ; 
Lechmere v, Carlisle, 3 P. W. 211 ; 
Gas. t. Talbot, 80 ; Oldham 'y. Hughes, 
2 Atk. 452 ; Wrightson v. Macaulay, 
4 Ha. 487. 
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Jessel, M.R., that the jointress having an equity to compel the 
investment of the money in land, the same must be treated as real 
estate as between the real and personal representatives of the person 
who, subject to the jointure, was entitled thereto, though it seems 
it would be otherwise as to portioners (a). 

But if there is no outstanding equitable interest, as where, in such 
a case as Kettlehy v. Atwoo'cl (5), the wife dies in the lifetime of the 
ancestor, leaving no issue of the marriage, then, as the ohligatioii to 
lay out and the right to call for the money centre in the same person — 
viz., the ancestor — the covenant, without any act on Ins part, will 
be considered as discharged: the money, to use a quaint expression, 
is at home,’' and the heir will have no equity against the repre- 
sentatives of his ancestor. Thus, in Chichester v. Bickerstaff (c), it 
appears that, on the marriage of Sir John Chichester with the 
daughter of Sir Charles Bickerstaff, Sir Charles, by articles, was to 
pay l,500h in part of the portion, which, together with 1,500L more, 
to he advanced by Sir John within three 3 ^ears after the marriage, 
was to be invested in land, and settled on Sir John for life, his 
intended wife for life, remainder to their issue, remainder to Sir 
John^s idght heirs. Within a year of the marriage the wife died, and 
Sir John three days after, without issue. Sir John by his will made 
Sir Charles his executor, and devised the i^esidue of his personal 
estate, after debts, &c,, paid, to Frances Chichester, his sister. The 
heir-at-law of Sir John filed a bill against Sir Charles to compel him 
to paj the 1,500Z. iix., the 1,500Z. to be advanced by Sir John), 
insisting tliat, by virtue of the marriage articles, the money ought to 
be looked on and considered in equity as land, and therefore belonged 
to him as heir. But Lord Somers said : This money, though once 
bound by the articles, yet when the wife died without issue, became 
free again, and was under the power and disposal of Sir John, as the 
land wmuld likewise have been in case a purchase had been made 
pursuant to the articles, and therefore would have been assets to a 
creditor, and must have gone to the executor or administrator of 
Sir John; and this case is much stronger where there is a residuary 
legatee;” and dismissed the bill. Doubts were thrown upon 
this case b}^ Jekyll, M.R, in Lechmere v. Carlisle (d), and by Lord 
Talbot in Lechmere y. L, (e) ; but in the great case of Pidtemey y. 
Darlington {f), Lord Tlmriow expressed liis opinion it was right. 

(a) Walrond v. Eosslyn, 11 0. D. 640. (d) 3 P. W. 221. 

(&) 1 Yern. 298. (e) Cas. t. Talbot, 90. 

(c) 2 Yern. 295. (/) 1 Bro. Ch. 238. 
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In that case money impressed with the qualities of realty had come 
to the hands of the person (Lord Bath) solely entitled to it under the 
ultimate limitation in fee ; and the x3erson so entitled, without taking 
any notice of the particular sum, devised all his manors, &c., which 
he was seised or possessed of, or to which he was in anywise entitled 
in possession, reversion, or remainder, or which should thereafter be 
purchased with any trust moneys (except certain estates therein 
mentioned), to his brother H. in fee, and gave him all the residue of 
his personal estate, and made him executor. Plis brother H. subse- 
quently, by his will, gave all his estates, by local descriptions, to 
certain uses therein mentioned, and all his money, securities for 
money, goods, chattels, and personal estate, not before disposed of, to 
his executors, for certain trusts mentioned in liis will. Thmiow^ G., 
dismissed the bill brought by the heir-at-law to have the money laid 
out in land. If,” said he, A. B. has in his possession 2O,O0OL 
to be laid out in land for his use, he has nobody to sue ; the right 
and the thing centering in one person, the action is extinguished ; ” 
and after citing and commenting upon the cases on this subject, his 
Lordship added : The use I make of these cases, notwithstanding 
the dicta they contain, is this, that where a sum of money is in the 
hands of one without any other use but for himself, it will be money, 
and the heir cannot claim. . . . But whether that is clearly so 
or not, circumstances of demeanour in the person (even though 
slight) will be sufficient to decide it : a very little would do ; receiv- 
ing it from the trustees, there is no doubt, would be sufficient. 
Lord Bath did receive it : he had it in his hands. Suppose he had 
it by way of covenant — otherwise, where would there be an end ? 
If he kept it, subject to a covenant to lay it out for fift}^ years, should 
the heir come for it at the end of that term ? It wmuld lead to 
infinite inconveniences.” Tiiis decision was affirmed on appeal to 
the House of Lords (a), and ^Svent,” as Eldon, C., says, inWheldale 
V. Partridge (b), no further than this, that if the property was at 
home, in the possession of the person under whom they claimed as 
heir and executor, the heir could not take it ; but if it stood out in a 
third person he might ; and the question in that cause was, not upon 
the equity between the heir 'and executor, but whether the money 
was at home ” (c). 


{(i) 7 Bro. Oh. 530. 

(b) 8 Y. 235. 

(c) Chaplin Av Horner, 1 P. W. 


483 ; Bowes v. Shrewsbury, 5 Bro. P. 
0. 144 ; Rich r. Whitfield, 2 Eq. 583 ; 
Chandler a. Pocock, 16 0. D. 648. 
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In Walker v. Denne (a), Loughborough^ 0., observed, that, as 
between the heir and personal representative, their rights were pure 
legal rights ; that chance decided what should be real, what personal; 
and that neither had a scintilla of equity to make the property that 
which it was not in fact ; but this doctrine has been repeatedly 
dissented from in subsequent decisions (&). 

Macclesfield, C., stated, ‘Hhat if a party voluntarihj and without 
any consideration covenants to lay out money in a purchase of land 
to be settled on him and his heirs, the Court would compel the 
execution of such contract, though merely voluntary, for in all cases 
where it is a measuring cast betwixt an executor and an heir, the 
latter shall in equity have the preference ” (c) ; the more correct 
principle appears to be that neither should be favoured, and that 
right to the fund must depend upon the character with which it is 
impressed (d). 

3. Conversion of Land into Money. 

Land agreed or directed to be sold will be considered as money, 
and as such will not pass under a devise of land (6), but will pass 
under a general residuary bequest of personal estate by the cestui 
que trust (f) ; and in case of intestacy, will go to his personal repre- 
sentatives (g), even where conversion is not to take place until after 
his death (h) ; and they may maintain an action, in the case of a 
contract to sell by a vendor, against his heir-at-law and the purchaser 
for specific performance (i). 

Aliens, — An alien, although he could not, previously to the 
Naturalization Act, 1870, hold land as against the Crown, would, 
nevertheless, be entitled to the proceeds arising from the sale of land 


(a) 2 Y. 175, 176. 

\li) See "Yheldale v. Partridge, 8 Y. 
235; Thornton v. Hawley, 10 Y. 138; 
Hirkman v. Miles, 13 Y. 338 ; Stead v. 
Newdigate, 2 Mer. 521 ; Re Pedder’s 
Settlement, 5 De Gr. M. & Q-. 890. 

(c) Edwards v. Warwick, 2 P. W. 
176 ; Lechmere v. L., Gas. t. Talbot, 
90, 91 ; Hayter v. Eod, 1 P. W. 364 ; 
Scudamore v, S., Pr. Oh. 544 ; Grab- 
tree V. Bramble, 3 Atk. 689 ; Wilson 
V. Beddard, 12 Si. 32. 

{d) Of. Re Gunn, 9 P. D. 242; Re 
Grimthorpe, (1908) 2 Ob. 675 ; Oxenden 
V, Compton, 2 Y. 69, 2 B. E. 131, 


(e) Adams v. Austin, 3 Euss. 100, 
461. 

(/) Stead t?. Newdigate, 2 Mer. 521 ; 
Elliott Eisher, 12 Si. 505 ; Farrar i?. 
Winterton, 5 B. 1. 

{g) Ashby v. Palmer, 1 Mer. 296 ; 
Burton v. Hodsoll, 2 Si. 24 ; Biggs v. 
Andrews, 5 Si. 424; Griffith v, Eicketts, 
7 Ha. 299 ; Hardey v, Hawkshaw, 12 
B. 552. 

Qi) Clarke v. Franklin, 4 Kay & J. 
257. 

(i) Baden v. Pembroke, 2 Yern. 58 ; 
Hoddel v. Pugh, 33 B. 489 ; Fry, S.P. 
(1903), p. 84. 
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devised to trustees to sell for liis benefit (a). Where, however, there 
was no trust for absolute conversion, and the heir was an alien, the 
Crown was entitled to the estate (5). But now, by the Naturaliza- 
tion Act, 1870 (33 & 34 Viet. c. 14), s. 2, wdhch is not retrospective, 
aliens may hold or dispose of property of every description like 
British-born subjects (c). The Court will execute a trust of lands 
for an alien (created prior to the Naturalization Act, 1870), in favour 
of the Crown (d). 

Mortmain . — A bequest of money to arise from the sale of real 
estate, or a legacy from a fund to be produced by such a sale, 
was formerly within the Mortmain Act(^), not because it came 
within its express wmrds, but because it came within its meaning, 
inasmuch as if such a bequest were allowed, the charity to whom 
the bequest ^vas made might elect to take the land (/). And 
even when land has been directed to be converted into money by 
a former instrument, a bequest of the whole or part of the proceeds 
thereof by a part}^ entitled thereto was void under the Mortmain 
Act (g ) . 

Now by the Mortmain and Charitable Uses Act, 1891 (54 & 55 
Viet. c. 73), s. 3, ‘'land ” is defined so as to include tenements and 
hereditaments, cor|)oreal or incorporeal of any tenure, but not mone}" 
secured on land or other personal estate arising from or connected 
with land. By s. 5 land may be assured by will to or for the benefit 
of any charitable use, but except as provided by the Act, such land 
is to be sold within one year from the death of the testator. The 
Act further provides (s. 7) that ai\y personal estate by will directed 
to be laid out in the purchase of land to or for the benefit of any 
charitable use, except as provided by the Act, be held for the benefit 
of the charitable uses as though there had been no such direction to 
lay it out in the purchase of land. Thus the proceeds of land sub- 
ject to an immediate trust for sale are not land within the meaning 


(a) Dll Hoiirmeiin v, Sheldon, 1 
B. 79, affirmed on appeal by Lord 
CotfejiJiam, 4 My. & 0, 525. 

(h) Fonrdrin v. Gowdey, 3 My, & K. 
38e3. 

(c) Sharp V. St. Sauveur, L. E. 7 Oh. 
343. See also 33 & 34 Viet. c. 102, 
and 35 & 36 Viet. c. 39. 

(d) Barrow v. Wadkin, 24 B. 1 ; 
Sharp V. St. Sauveur, L. E. 7 Oh. 343. 

(e) 9 Geo. 2, c. 36. 


(/) A.-G. V. Weymouth, Amb. 20 ; 
Paice i?. The Archbishop of Canterbury, 
14 y. 364 ; A.-G. V. Harley, 5 Madd. 
321; The Incorporated, &c., Society 
i\ Coles, 5 De G. M. & G. 331 ; 
Eobinson r. E., 19 B. 201. 

{g) A.-G. V. Harley, 5 Madd. 321 ; 
Brook V. Badley, 4 Eq. 106, L. E. 3 
Ch. 672; Ee Watts, 29 C. D. 
947. 
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of the Act of 1891 {a). But an immediate terminable interest in 
the income of land subject to a trust for sale at a future date is land 
within the meaning of the Act (6). 

Locke King's Act , — A share of the proceeds of freeholds settled, b}^ 
deed, on trust for conversion, is not an interest in land within the Act, 
and therefore a mortgage charged on the freehold must be paid out 
of the residuary estate. And, semhle, that where an interest in 
land is given by the testator with the option of retaining it in specie 
or of having it converted ; then if it is taken without conversion it 
must bear the burthen of the charge (c). 


4. When Conversion takes place. 

By Contract — The question between the real and personal repre- 
sentatives is, whether the vendor at the time of his death was either 
absolutely or contingently under such an agreement as equity ■svould 
enforce against him {cl). Where no specific performance of a 
contract is possible there is no conversion (c). Where the property, 
however, has, either by operation of law or of contract, been converted, 
there is no equity between the real and personal representatives, or 
between legal devisees and personal legatees (/). 

A mere notice to treat given by a railway company, or other 
persons having compulsory powers to purchase lands, to an owner of 
land in fee (being siii juris), although it may so far constitute an 
obligation as to enable the company to restrain the landowner from 
putting up the property for sale by auction (g), or creating any oner- 
ous interest thereon (h), will not operate as a conversion of the land 
into personalty (i), although the landowner state the price he is 
willing to accept, if he die before the acceptance of his offer (/t’). 
Nor will conversion take place where the contract with the landowner 


(a) Be Sidftbottom, (1902) 2 Ch. 389. 
{h) Be Eylaiid, (1903) 1 Ch. 467. 

(c) Lewis V. L., 13 Eq. 218. 

(d) See Dart (1905), p. 296 ; Lysaght 
V. Edwards, 2 0. D. p. 506 ; Theobald, 
Wills (1908), 260. But subject to 
Locke King’s Act, Be Cockcroft, 24 0. 
D. 94, ante, p. 31. 

(e) Edwards v. West, 7 C. D. 858 ; 
Thomas v. Howell, 34 0. D. 166. 

(/) Erewen v. E., L. E. 10 Ch.610. 


(g) Met. Ey. Co. v. Woodhouse, 13 
W, E. 516. 

(h) Mercer L. St. H. S. L. Ey., 
(1903) 1 K. B. 652. 

(i) Haynes v. H., 1 Dr. & )Sm,. 426 ; 
but see Walker v. The E. C. Ey. Co., 
6 Ha. 594. 

{h) Be Battersea Park Acts, B,e 
Arnold, 32 B. 591 ; Eichmond r. N. L. 
Ey. Co., 5 Eq. 352, 358. 


362 


CONVERSION. 




Fletcher v. Ashbnrner. 


merely fixes the price per acre, without mentioning the quantity to 
he taken, and the purchase-money paid for the land taken after the 
owner’s death will be realty (a). 

But where a notice to take lands by a company under their 
compulsory powers is followed up by the company and landowner 
fixing upon the price, the contract is complete, and conversion will 
take place (?)), and the result is the same where the price is 
ascertained either by arbitration (c), by the valuation of two 
surveyors (d), or the verdict of a jury (e). So where A. devises 
an estate to B. and contracts to sell it, but dies before com- 
pletion, the devise to B. will be adeemed, and tlie purchase- 
money will form part of the testator’s personal estate from the 
time fixed for completion (/). But until completion the devisee or 
heir would be entitled to the rents (g). Where an heir adopted a 
parol contract of his ancestor to sell land it w^as held to have been 
converted, and the proceeds to belong to the personal representatives 
of the ancestor {h). 

When a person who has entered into a binding contract for 
the purchase of land in fee dies before the contract is completed? 
his devisee or heir-at-law becomes entitled to the land, and 
before the 80 & 31 Viet. c. 69, and the 40 & 41 Viet. c. 34 (i), 
could compel payment of the purchase-money out of the personal 
estate (k). Further, the rights of the x^urchaser’s real representa- 
tives were not affected by anything which took place subsequent!}''. 
Thus, if the contract ceased to be binding on the purchaser’s 
representatives in consequence of the felling of ornamental timber 
by the vendor (Z), or was rescinded by the vendor on the ground of 


(a) Uxp. Walker, Drew. 508. 

(5) Ex p, Hawkins, 13 Si. 569 ; 
Watts y. W., 17 Eq. 217; Ee The 
Manchester, &c., By. Oo., 19 B. 365 ; 
The Regent’s Canal Oo. v. Ware, 23 B. 
575 ; Nash v. The Worcester, &c,, 
Commissioners, 1 Jur. (N. S.) 973 ; 
Adams v. L. and Blackwall By. Co., 
2 Mac. & G-. 118 ; Be Pigott, 18 0. D. 
146, 150. 

(c) Harding v. Met. By. Co., L. B. 
7 Oh. 154. 

(d) Watts V. W., 17 Eq. 217. 

(e) Haynes v. IT., 1 Dr. & Sm. 426. 
(/) Watts V, W., 17 Eq. 217 ; Be 


Manchester, &c., By. Co., 19 B. 365. 

(g) Watts V. W., supra ; Townley 
Bed well, 14 Y. 591 ; and see further 
Lawes v, Bennett, 1 Cox, 167, infra, p. 
374 ; Knollys v. Shepherd, 1 J. & W. 
499 ; Edwards v. West, 7 C. D. 858. 

(h) Erayne v. Taylor, 33 L. J. Ch. 
228. Of. Parry Spencer, 56 L. T. 
159. 

■' (i) Ante, pp. 28 and 30. 

(h) Garnett Acton, 28 B. 333 ; 
Langford v. Pitt, 2 P. W, 629, 632 ; 
Broome v, Monck, 10 V. 597, 612, 615. 
{1) Dart (1905), p. 307. 
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delay (a), or under a power reserved to him in the contract (5), 
the real representative of the purchaser was held entitled to 
the purchase-money (c). Sed qu ? How far this is still the law 
where the real representative takes subject to the vendor’s lien(d). 

Where a person contracted with a builder to erect a house on a 
piece of freehold land belonging to him, and died intestate before 
the house was finished, it was held by Roinilly, M.R,, that the 
heir-at-law was entitled to have the house finished at the expense 
of the personal estate of the intestate (e). 

As to a contract with an option to purchase, see infra, note (6). 

Conveyancing Act, 1881. — Formerly the devisee or heir-at-law 
of the person who had contracted for the sale of land, on his 
death, was obliged to join in the conveyance. Now, however, by 
the 4th section of the above Act, it is enacted : 


(1.) Where at the death of any person there is subsisting 
a contract enforceable against his heir or devisee, for the sale 
of the fee simple or other freehold interest, descendible to his 
heirs general, in any land, his personal representative shall, by 
virtue of this Act, have powder to convey the land, for all the 
estate and interest vested in him at his death, in any manner 
proper for giving effect to the contract. 

(2.) A conveyance made under this section shall not affect 
the beneficial rights of any person claiming under any. testa- 
mentary disposition or as heir or next of kin of a testator or 
intestate. 


Under Direction to Convert. — The direction to convert either 
money into land or land into money must be express, and 
imperative (/) ; for if conversion be merely optional, the pro- 
perty will be considered as real or ^^ersonal, according to the actual 
condition in which it is found. Thus, where A. gave 500i. to B., in 
trust that B. should lay out the same upon a piirchase of lands or 


(a) Whittaker AV., 4 Bro. Oh. 31 ; 
Thoraas v, Howell, 55 L. T. 629. 

(5) Hudson v. Cook, 13 Eq. 417. 

(c) See also Curre v. Bowyer, 5 B. 6, 
(n.); Ayles i/. Cox, 16 B. 23. 

{d) Re Cockcroft, 24 0. D. 94; see 
Williams, Y. & P., p. 477. 

(e) Cooper v. Jarman, 3 Eq. 98 ; 
followed in Ae Day, (1898) 2 Ch. 510 ; 


67 L. J. Oh. 619. 

(/) A mere declaration that person- 
alty shall devolve or pass as realty is 
in itself inoperative, though it may 
help the Court to construe a doubtful 
instrument as creating an imperative 
trust for conversion ; Re Walker, 
(1908) 2 Ch. 705. 


364 


CONVERSION. 


Fletcher v. Ashburner. 


2nit the same out on good securities, for the separate use of liis 
daughter H. (the plaintiff’s then wife), her heirs, executors, and 
administrators, and died in 1729. In 1731, H., the daughter, died 
without issue, before the money was invested in a purchase. The 
husband, as administrator, brought a bill for the money against the 
heir of H., and the money was decreed to the administrator ; for, 
the wife not having signified any intention of a preference, the 
Court would take it as it was found: if the wife had signified any 
intention, it should have been observed, but it was not reasonable 
at that time to give either her heir or administrator, or the trustee, 
liberty to elect; for. Lord Talbot said, it was originally personal 
estate, and yet remained so, and nothing could be collected from tlie 
will as to what was the testator’s principal intention (a). So, if 
money is directed to be laid out ‘^in Government or other securities 
or in the purchase of freeholds,” or to remain at interest, oi* be 
laid out in land,” or to be laid out in freeholds or leaseholds; ” 
or if similar expressions are made use of, leaving tlie nature of the 
investment oi^tional, or which do not sufficiently indicate an intention 
that the money should be laid out in land at all events, no con- 
version will take place until the trustees have actually exercised 
their discretion, which, when clearly given to them, the Court 
will not control (6). So wliere such is clearly the intention of 
the testator, the destination of the property, even under the wall 
itself, may depend upon the exercise by trustees of their option to 
sell (c). 

The vesting also of property may be made, by clear and unequi- 
vocal terms, to depend upon the time wdien the option to sell is 
exercised (d). But if there is a trust for sale, non sale will not 
prevent the property vesting (c). 

A mere i^ower to trustees of residuary real estates given together 
with residuary personalty to executors upon trust, will not have the 
effect of converting the real estate, even though it be accompanied 
by a declaration that the testator’s revsiduary estate shall for the 


{a) Curling v. May, 3 Atk. 255 ; Be 
Ibbitson, 7 Eq. 226. 

(h) Walter Maunde, 19 Y. 424 ; 
Yan V. Barnett, 19 Y. 102 ; Walker 
V. Denne, 2 Y. 170 ; Wbeldale v. 
Partridge, 5 Y. 3S8, 7 R. E. 37 ; Atwell 
r. A, 13 Eq. 23; Ae Whitt/ s T., 9 Ir. 
E. Eq. 41. 

(c^ Polley V. Seymour, 2 Y. & C. 


Ex. 708; Brown v. Bigg, 7 Y. 279 ; 
Harding Trotter, 21 L. T, 279 ; Yates 
?j. Y., 28 B. 637 ; Be Sinclair, 56 
L. T. 83 ; cf. Be Ocock, 40 Sol. Jo, 
210 . 

(d) Elwin ?;. E., 8 Y. 547 ; Eaulk- 
ener v. Hollingsworth, Ib. 558. 

(e) Minor v, Battison, 1 A. 0. 428. 
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purpose of transmission be impressed with the quality of personal 
estate from the time of his decease (a). So where trustees have a 
mere power with the consent of a person in possession of certain 
settled estates to lay out personal property in land to be settled 
to the same uses, no absolute conversion takes place (5). And 
where a mortgage deed contained a power of sale with a trust of 
the surplus proceeds in favour of the mortgagor, ^^liis heirs and 
assigns,’' it was held that the surplus proceeds of sale must be 
treated as personalty notwithstanding the language of the trust (c). 
But the context may show that the power is in the nature of a trust, 
and that conversion is imperative {d). 

Although conversion is apparently optional, as where trustees are 
directed to lay out personalty, either in the purchase of lands of 
inheritance, or at interest,” ^‘in freeholds, leaseholds, or co|)yholds,” 
or ''in land or some other securities,” as they shall think most fit 
and proper ; yet if the limitations are adapted only to real estates, 
so as to manifest the testator’s intention that land should be 
ultimately purchased, the money must be considered as land, 
although it be not actually so invested by trustees (^). In Earlom 
V. Saunders (f), W. P. devised lands to trustees, to the use of his 
wife for life, remainder to his first and other sons in tail, remainder 
to others in fee, as tenants in common. And he directed that 4001 
should be raised by his executrix out of his personal estate, and 
paid by her to his trustees, or one of them, who should laj^ out the 
same in a 'purchase of lands or any other security or securities, as 
they shotdd think proper and convenient ; and he directed that the 
lands so to be purchased, and the security or securities on which 
the 400L should be so laid out, should be made to and settled on 
the trustees, their heirs and assigns, in trust and to the use of his 
wife for life, and after her decease to such uses, and under such 
provisions, conditions, and limitations, as his lands before devised 
were limited. Lord Haixlivicke held, that conversion was not at the 
election of the trustees. " This Court,” he said, " never admits 


(a) Hyefct v, Mekin, 25 C. D. 735. 

(h) De Beauvoir v. De B., 3 H. L. 
Gas. 524 ; Lucas v. Brandreth, 28 
B. 273 ; Edwards t;. Tuck, 23 B. 268 ; 
Bird, (1892) 1 Oh. 279. 

(c) Be Grange, (1907) 2 Oh. 20, and 
see infra, note (6). 

(d) Grieveson v. Kirsopp, 2 Keen, 


653 ; and cases infra, p. 368. 

(e) Cowley v, Hartstonge, 1 Dow, 
361 ; Hereford v. Eavenhill, 5 B. 51 ; 
Oookson V. Eeay, 5 B. 22 , 12 01. & Fin. 
120; and see Johnson v. Arnold, 1 
Ves. Sen. 169 ; Simpson v. Ashworth, 6 
B. 412 ; Ealph v, Garrick, 5 0. D, 984. 
(/) Amh. 241. 
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trustees to have such election, to change the right, unless it is 
expressly given to them. Here the money is to be laid out in land 
or securities, for such uses as the land is before settled. If it is 
laid out in securities (which are personal), all the limitations might 
not take place ; for if there was a son born, he would take the 
whole mone}^, as being tenant in tail, and the subsequent limitations 
would be defeated. The only wa}" to make the clause consistent is, 
that the money be laid out on securities till lands are purchased, 
and the interest and dividends, in the meantime, to go to such 
persons as would be entitled to the land ’’ (a). 

When there is a direction that money should be laid out in the 
purchase of land, a mere temporary provision, that in the meantime 
and until such purchase could be found, the money is to be placed 
out on securities, will not prevent immediate conversion from 
taking place (b). If, however, it appears to be the intention that 
in a particular event, as, for instance, the death of a husband before 
his wife, the investment in securities is not to be of a merely 
temporary but of a final character, conversion will not take 
place (c), 

■When there is a trust to sell within a particular time, it will be 
considered merely as directoxy, and conversion will take place, 
although no sale takes place within the time mentioned (d). So 
also when lands are directed to be sold, although the sale is to take 
place as soon as the trustees should see necessary for the benefit of 
the cesUd que trust (c). 

Conversion in favour of a particular legatee, to whom the pro- 
ceeds of sale are bequeathed, will not be prevented by a devise of 
the property in an alternative event, in terms applicable to its 
unconverted state, inasmuch as the testator may have contemplated 
the possibility of the event taking place before a sale; moreover, 
it may have been intended that as to one legatee, the property 
might be real, and as to the other legatee, to whom it was given on 


(а) See also Edwards v. Warwick, 
2 P. W. 171 ; Thornton v. Hawley, 
10 V. 138, infra, p. 367 ,* Johnson v. 
Arnold, 1 Yes. Sen. 169 ; Hereford v. 
Ravenhill, 5 B. 51 ; Cookson v, Eeay, 
5 B. 22, 12 01. & Pin, 121 ; but see 
Atwell V. A, j 13 Eq. 23; Evans v. 
Bah, 30 W. R. 899, 

(б) Edwards V. Warwick, 2 P. W. 
171. 


(c) Wheldale v. Partridge, 5 V. 388, 
8 V. 227. 

(d) Pearce v, Q-ardner, 10 Ha. 287 ; 
Cufi Hall, 1 Jm\ (N. S.) 972 ; Tiiy 
V. Smith, 1 OolL 434. 

(e) Doughty v. Bull, 2 P. W. 320 ; 
see also Robinson v, R., 19 B. 494; 
Ae Raw, 26 0. D. 601 ; Be Heathcote, 
58 L. T. 43. 
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an alternatiYe event, personalty (a). But a trust for conversion will 
not be prevented from being imperative in both alternatives, because 
it is less necessary for distribution in one event than the other (h). 
Sale at Request or on Consent, — Where conversion is to take 
place at the request of certain persons, if the words of request are 
merely inserted for the purpose of enforcing the obligation to con- 
vert, although a conversion has taken place without consent, it will 
be considered to have been properly made. Thus, where the 
limitations are only adapted to real estate, a direction to lay out 
money after the request of persons, in the purchase of lands, followed 
by a declaration, that until the purchase should be made, the money 
should be placed out on securities, and a disposition of the dividends 
and interest in the meantime, to the same persons to whom the 
rents and profits of the estates to be purchased would go, will be 
construed as imperative, although no request may have been made. 
In fact, nothing is more common than to direct money to be laid 
out upon request. The object of that is, only to ensure that the 
act shall be done when the request is made — not to prevent it until 
request ” (c). So where real property was vested in trustees 
upon trust at the request of A. and B. and the survivor, and after 
their deaths at discretion, to sell and hold the proceeds upon trust 
for A. and B. successive!}’^ for life, and then for the children equally. 
It was held after the deaths of A. and B, when there were three 
adult children living, that the trust for sale was not spent, the 
children not having elected to require a conveyance of the land, and 
that it could be exercised by the trustees without the concurrence 
of the beneficiaries (d). But where words requiring the request or 
consent of parties to a sale are inserted for the purpose of giving a 
discretion to them, if the sale takes place without their request or 
consent the proceeds of the sale will still be considered as land. 
Thus, where the sale was to be ‘‘ with the joint consent and 


(a) Ashby v. Palmer, 1 Mer. 296 ; 
Cowley V, Hartstonge, 1 Dow, 381 ; 
Ward V, Arch, 15 Si. 889. 

(5) Wall V. Oolshead, 2 De G-. & J. 
683; Wilson -y. Coles, 6 Jur. (N. S.) 
1003 ; Crabtree v. Bramble, 3 Atk. 680. 

(c) Per Grant, M. E., Thornton v, 
Hawley, 10 Y. 137 ; Triqnet v, Thorn- 
ton, 13 Y. 345 ; Yan Baimett, 19 Y. 
102 ; Symons v. Butter, 2 Yern. 227, ap- 
proved in Pulteney v. Darlington, 1 


Bro. Oh. 238 ; Leohmere v. Carlisle, 

3 P. W. 219 ; Costello v, O’Eorke, 3 
Ir. E. Eq. 172 ; Wrightson v, Macaulay, 

4 Ha. 487; Batteste v. Maunsell, 10 
Ir. E. Eq. 97, 314; A.-G. t-. Dodd, 
(1894) 2 Q. B. 150; but see Stead v. 
Newdigate, 2 Mer. 530. 

(d) Be Tweedie and Miles, 27 0. D. 
315 ; Biggs v. Peacock, 22 0. D. 284 ; 
cf. A.-G. y. Dodd, (1894) 2 Q. B. 150. 
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approbation of the liusbancl and wife, and not ivithoiit ; ’’ conversion 
was held to be not imperative, but at the option of the husband 
and wife (a), A person, however, whose consent or approbation to 
a sale is required, will not be allowed to delay it to another 
person’s prejudice and to his own advantage (&). 

Discretionary Poiver of Sale or Trust for Sale. — Where there 
is a mere discretionary power to convert real property into 
personalty, and to distribute it amongst certain persons, such 
persons must take the property in the actual condition in which 
they find it (c). The discretionary power of sale may be in form a 
trust, as in Re Hotchkys (d), and the discretion of the trustees will 
not be interfered wdth by the Court (e). 

The result will be different where the power is imperative, and in 
the nature of a trust. Thus, in Qrieveson v. Kirsopp (/), where a 
testatof-^ave to his widow, ‘‘for the benefit and advantage of his 
children,” power of selling his W. estate, and by a codicil, he 
expressed himself in effect thus : “ I do empower my wife to sell all 
my estates whatsoever, and the money arising from such sale, 
together with my personal estate, she my said wife shall and may 
divide and proportion among my said children, as she shall think 
fit and proper, or as she shall direct by will.” The widow died 
without having sold or appointed the estate. Lang dale, M.E., held 
that the power ^vas in the nature of a trust for the children, and 
that, subject to such appointment as the widow might have made, 
the children were entitled in equal shares ; and that the direction 
to sell, expressed as it was, operated as a conversion of the real 
estate, and that the children were entitled to take the money to 
arise from the sale as personalty (g) ; and in such a case the Court 
would enforce the trust (h). 


(a) Davies v. Qoodhew, 6 Si. 585 ; 
R& Taylor’s Settlement, 9 Ha. 596 ; 
Huskisson v. Lefevre, 26 B. 157 ; 
Sykes V, Sheard, 33 B. 114. 

(5) Lord V. Wightwick, 4 De G. M. & 
G. 803 ; 6 li. L. Gas. 217. 

(c) Walter v. Mannde, 19 V. 424; 
Rich V. Whitfield, 2 Eq. 583 ; Polley v, 
Seymour, 2 Y. & 0. Ex. C. 708 ; Cowley 
V. Hartstonge, 1 Dow, 378; Bourne v. 
B., 2 Ha. 35 ; Edwards v. Tuck, 23 B. 
268 ; Lucas v. Brandreth, 28 B. 273 ; 
Yates V. Y., 28 B. 637 ; Re Beaumont’s 
T., 32 B. 191 ; Re Ibbitson, 7 Eq. 


226 ; Miller v. M., 13 Eq. 263 ; Atwell 
A., 13 Eq. 23. 

(d) 32 0. D. 408, 416. See also 
Robinson v. R., 19 B. 494 ; Biggs v. 
Peacock, 22 0. D. 284 ; Re Raw, 26 0. 
D. 601. 

(e) Re Courtier, 34 0. D. 136 ; Re 
Ocock, 40 Sol. Jo. 210. 

(/) 2 Keen, 653. 

{g) See also Burrell 'y. Baskerfield, 
11 B. 525 ; Mckisson v. Cockill, 3 
De G. J. & S. 622 ; Re Heathcote, 58 
L. T. 43. 

(/?) Re Courtier, 34 C. D. 136. 
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Lnplied Conversio7i.— The conversion of land into money may be 
implied without any express words directing a sale as in Moivei' 
V. Orr {a)^ where the property, consisting of real and personal 
estate, was divided into shares, with directions as to the investment 
of some of such shares, and the realty was held to be converted. But 
in order to effect such conversion the intention must be clear (&). 

Double Coyiversion . — A double conversion maybe directed leaving 
the notional character of the land unchanged. Thus, when land is 
directed to be sold and the proceeds invested in the purchase of 
land, it will be regarded as real estate though no sale has actually 
taken place (c), and after a sale of such land before the trust for 
reinvestment is executed the proceeds will be regarded as real 
estate {d). But if part of such land be sold, and the money not yet 
reinvested, the money will not pass under a devise of all the 
testator’s interest in the land, if there is any part of the land unsold 
which would answer the description, nor if such land be sold will 
the money pass by the devise of lands in a particular county {e). 


5. Conversion for Fiscal Purposes — Death Duties. 

In cases where the question whether the Crown has the right to 
demand payment of some particular death duty turns on whether 
the property in respect of which the duty is claimed is real or 
personal, and also in cases where the question whether the burden 
of estate duty payable to the Crown shall be borne ultimately by 
property then in the actual form of land in respect of which the 
duty is claimed or by the general personal estate of a deceased 
person, the Courts have (subject to the provisions of the statute 
imposing the duty in question) given the fullest effect to the 
doctrine of conversion. The physical or outward form of the 
property is disregarded, and the decision turns upon its notional 
character under the doctrine of conversion (/). 


(a) 7 Ha. 475. 

(b) Oorniok v, Pearce, Ib. 477 ; 
Greenway v, G., 1 Gif. 131 ; 2 De 
G. F. & J. 128 ; Affleck v. James, 17 
Si. 121 ; Mnrton y. Markby, 18 B. 196 ; 
Lucas 'y. Brandreth, 28 B. 273; Tait 
V. Lathbury, 1 Eq. 174; Re Garnett 
Orme and Hargreaves Contract, 25 
0. D. 595 ; Re Holloway, 60 L. T. 46. 

(c) Sperling v. Toll, 1 Yes. Sen. 70 ; 
Pearson v. Lane, 17 Y, 101. 

W. & T. — VOL. I. 


(<1) Re Bird, (1892) 1 Oh. 279 ; 
Re Tedder’s Settlement, 5 De G. M. 
& G. 890. 

(e) Re Cleveland’s S. E., (1893) 3 
Ch. 244. 

(/) A.-G. V. Brunning, 8 H. L. Cas 
243 ; Forbes v, Steven, 10 Eq. 178 ; 
Re Gunn, 9 P. D. 242; A.-G. t’. 
Ailesbury, 12 A. C. 672; A.-G. v. 
Dodd, (1894) 2 Q. B. 150 ; A.-G. 
Johnson, (1907) 2 K. B. 885. 

24 
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The application of the principle in the lev 3 dng and payment of 
death duties is stated below, under the heads of the principal 
duties. 

Probate Duty . — This duty has ceased to be leviable in the case of 
every person dying after the 1st of August, 1894, and is replaced b}^ 
estate duty {a). It however continues necessary to consider con- 
version in relation to probate dut}^, for the liability to probate duty 
is unaffected in the case of persons dying before the 2nd of August, 
1894, and the liability of particular property to estate duty may be 
affected by the previous liability of that property to probate duty [h). 

Probate duty attached to whatever the personal representative 
became entitled to rirtute officii j whatever might be the particular 
source from which it came, or whatever might be the form, position, 
or condition of the property at the death of the testator (c). 

So where a testator entered into a binding contract to sell land, 
and died without receiving all the purchase-money, such part of it 
as was received by his executors \vas liable to probate duty, because 
it was received by them as part of the testator’s personal estate (d). 
Again, where land directed by will to be absolutely converted into 
money resulted to the heir-at-law in consequence of a failure of 
some of the trusts as personalty, although there might have been no 
actual conversion, it would as personalty be liable to probate and 
legacy duty upon the death of the heir-at-law (e). 

"Where a testator disposed of freehold proper!}^, absolutely con- 
verted into personalty by a former settlement, it was considered 
personalty, liable to probate duty, and the will disposing 
thereof entitled to probate (/). Eealty converted into per- 
sonalty, but to be again changed to realty, is not property of such 
a nature (g). 

Probate duty was payable on real estate notionally converted 
into personalty in equity, in consequence of its having been 
purchased with partnership capital, and used for partnership 


(a) Pinance Act, 1894, s. 1, 
scbed. 1. 

{b) A.-Gr. V. Londesborougb, (1905) 
1 Iv. B. 98 ; Berry v. Gaiikroger, 
(1903) 2 Cb. 116. 

(c) A,-G-. V. Braniiiiig, 8 II. L. Cas. 
243 ; Porbes v. Steven, 10 Eq. 178. 

(d) A.-G. V. Brnnning, .8 H. L. Cas. 
243 ; see Be Goodall, 65 L, J. Ch. 63. 


(e) A.-G. V, Lomas, L. E. 9 Ex. 29 ; 
Be Eicherson, (1892) 1 Ob. 379. It 
was not liable to probate duty on tlie 
death of tbe testator, for it did not pass 
to bis executor virtute officii. 

(/) Be Gunn, 9 P. D. 242. Before 
Eeal Eepresentative Act, 1897, there 
was no probate of a will of realty only. 
{(j) Be Lloj-d, 9 P. D. 65. 
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purposes in trade (a). Money of a lunatic laid out in land by an 
order containing a declaration that the property was to be considered 
personalty, is liable to this duty although it is realty at the lunatic’s 
death, and the persons beneficially interested elect to take it as 
land (b). 

Legacy Duty and Succession Duty, — Legacy duty is payable in 
respect of ail real estate of the deceased converted in equity at the 
date of his death ; as, for instance, real estate sold by him, but not 
then conveyed (c), or his share in foreign real estate forming part of 
the assets of a partnership of which he was a member, and a fortiori 
his share in partnership real assets in England {cl). Where the 
deceased died before the 1st of July, 1888, moneys to arise from 
the sale, mortgage or other disposition of any real or heritable estate 
directed to be sold, mortgaged or otherwise disposed of,” were made 
liable to the payment of legacy duty under the Stamp Act, 1815 {e). 
Such moneys are now, where the deceased died on or after the 
1st of July, 1888, liable to succession dut}^ as on a succession to 
personal property (/). The duties payable in respect of personal 
estate directed to be applied in the purchase of real estate are 
regulated by the statutes cited below {g). 

Estate Duty, — This duty is leviable on all propert}^, real or personal, 
which passes on the death of a person dying after the commencement 
of the Finance Act, 1894. This common liability of realty and 
personalt})^ deprives the doctrine of some of the importance which 
it previously had under the law of probate duty. It is still of some 
importance as between the Crown and subject, and of great 
importance as between beneficiaries claiming under the deceased. 

As between Croivn and Subject, — A trust enforceable in an 


(a) Forbes v. Steven, 10 Eq. 178 ; 
Stokes V. Diicroz, 62 L. T. 176 ; A.-G. 

Hubbuck, 13 Q. B. D. 275 ; A.-G. 
V. Ailesbiiry, 12 A. C. 672, 684. But 
see Be Goodall, 44 W. K. 70 ; 65 L. J. 
Ok 63. 

(h) A.-G. V. Ailesbury, 12 A. 0. 672. 

(c) A.“G. V. Brunning, 8 H. L. Gas. 
243. 

(d) Forbes v. Steven, 10 Eq. 178, 

(e) 55 Geo. III. c. 184, sched. iii. 
The principal cases on the construction 
of this section are discussed, Vol. I., 
pp. 349, 350, of the last edition oi 


this work. It should be noted that 
s. 29 of the Succession Duty Act, 1853, 
rendered moneys arising under trusts 
for the sale of land which were not 
chargeable with legacy duty under the 
Stamp Act liable to succession duty as 
personal estate. 

(/) 51 Yict. c. 8, s. 21 (2). 

{cj) 36 Geo. III. c. 52, s. 19 ; 16 & 17 
Yict. c. 51, s, 30, and see Re De Lancey, 
L. E. 5 Ex. 102 ; De Lancey v. Eeg., 
L. E. 7 Ex. 110 ; Macfarlane v. Lord 
Advocate, (1894) A. 0. 291 ; Fenlis v, 
Hodgson, (1895) 2 Oh. 458. 
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English Court against English trustees for the conversion of foreign 
real estate causes that real estate to be regarded as locally situate 
in England and liable to estate duty (< 2 ). Again, where a testator 
dying before the commencement of the Act of 1894 directs the 
conversion of personal estate into realty and settles the converted 
personalty, the pa 3 ^ment of probate duty upon such personalty 
exempts land purchased under the trust from the payment of estate 
duty on the . death of a person having a limited interest under the 
settlement or under a compound settlement made up of the will and 
a resettlement (h). 

As between Beneficiaries . — It is to be noted that real propert}" of 
the deceased in the United Kingdom eliectually converted in ecpiity 
in his life passes to his executors as such, and bears no charge under 
s. 9 (1) of the Act of 1894. The estate duty attributable thereto 
will accordingly be borne by the general residuary estate (e). 


6. Of the Period from which Conversion Commences. 


Where absolute conversion is directed to be made by deed, 
whatever be the time at which conversion is directed, it will take 
place from the delivery of the deed (d). 

In the case of a loill it will take place from the death of testator {e), 
although there may be a direction that a sale should take place 
whenever it should appear advantageous’' (/) ; unless it be directed 
to take place at another time, as, for instance, upon the death of a 
person entitled for life independently of the will {g) , 

Rents nntil Conversion . — Until conversion actually takes place, 
the person to whom the interest of the proceeds of the estate 
directed to be sold is given, will be entitled, in lieu thereof, to the 
rents of the estate (h). Thus, if an estate be devised to trustees upon 


(a) A.-G. V. Johnson, (1907) 2 K.B. 
880 ; cf. Lord Sudeley v. A.-G., (1897) 
A. 0. 11 ; Be Smyth, (1898) 1 Ch. 89. 

{b) A.“G. V. Earl of Londesborough 
(1905) 1 K B. 98. 

(c) Cf. Be Grimthorpe (1908) 1 Oh. 
666 ; (1908) 2 Oh. 675. 

(d) Griffith V. Eicketts, 7 Ha. 299; 
Clarke v. Eranklin, 4 Ivaj" & J. 257. 
But where a settlor settled real estate 
upon trust for sale after his own death 
and the purposes for which conversion 
was directed failed in his lifetime, it 
was held that there being no enforce- 


able trust the question of conversion 
could not arise after his death. Be 
Grimthorpe, (1908) 2 Ch. 675. 

(e) Beauolerk v. Mead, 2 Atk. 167 ; 
see Ward V. Arch, 15 Si. 389; Hutcheon 
V. Mannington, 1 V. 336. 

(/) Eobinson v. E., 19 B. 495 ; Be 
Eaw, 26 0. D. 601. 

(g) Fitzgerald v. Jervoise, 5 Madd. 
25. 

(h) See Be Searle, (1900) 2 Ch. 829. 
Be Darnley, (1907) 1 Ch. 159. Be 
Oliver, (1908) 2 Ch. 74, 
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j trust for sale after the testator’s death, or after the death of A., and 

to pay the interest of the proceeds to B., for life, B. will be entitled 
I to the rents of this estate in the first instance from the death of the 

testator; in the second from the death of A., until the sale of the 
estate takes place (a). 

When lands are directed to be sold and the proceeds to be invested 
in the purchase of other lands to be settled to the use of a person for 
life without impeachment of waste, although there is a direction that 
I the rents and 'profits of the lands till sold are to be to the use of the 

same persons who would be entitled to the lands to be purchased, the 
! tenant for life cannot cut timber on the estate to be sold, because if 

he were allowed to do so on that estate as well as on that to be 
i bought, he would have double waste (5). 

Conversion depending upon an Option, — Mortgages. — Where a 
mortgage of freehold estate contains a power of sale, with a direction 
I' that the surplus moneys to arise from the sale shall be paid to the 

I mortgagor, his heirs, executors, administrators, or assigns, if the 

I estate be sold in the lifetime of the mortgagor, the surplus moneys 

will be the personal estate of the mortgagor (c) ; but if the estate be 
unsold at the death of the mortgagor, the equity of redemption 
devolves upon his heir or devisee ; if a sale subsequentlg takes 
place, the heir or devisee, as the case may be, will be entitled to the 
^ surplus produce (d). 

Option to Purchase. — It has been held in several cases, commenc- 
ing with Lawes v. Bennett {e), that the exercise of an option of 
purchase given in a lease has a retroactive effect and operates as 
between the real and personal representatives of the lessor to con- 
vert the reversion into personalty as from the date of the lease (/). 

The decisions of the Court of Appeal in Woodall y. Clijton{g), 

I and the judgments of Warrington, J. in that case and in Corporation 

I of Worthing y. Heather (h), have greatly limited the operation of this 

(a) Pearson v. Lane, 17 V. 101 ; v. Pranklin, 4 Kay & J. 260; £e 

Casamajor v. Strode, 19 V. 391 (n.) ; Cooper’s T., 4 De G. M. & G. 768 ; £e 

I Fitzgerald v. Jervoise, 5 Madd. 25, Underwood, 3 Kay. & J, 745.; Jones 

1 where the marginal note is inaccurate; v. Davies, 8 C. D. 205. 

i MHler t;. M., 13 Eq. 263. (e) 1 Cox, 167 ; 1 E. E. 10. 

I (5) Plymouth v. Archer, 1 Bro. Oh. (/) See also Goodall, 65 L. J. Ch. 

I 159; Burges Lamb, 16 V. 180. 63. 

I (c) Grange, (1907) 2 Oh. 20. (^) (1905) 2 Ch. 257. 

I (d) Bourne i;. B., 2 JEa. 35; see also (4) (1905) 2 Ch. at p. 259; (1906) 

I Wright r. Eose, 2 S. & S. 323; Clarke 2 Ch. 532. 
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rule. As the law now stands, an option of purchase given a lesvsor 
to his lessee and his assigns (1) is not a covenant rmiiiing with 
the land enforceable against an assignee of the reversion (a), nor 
enforceable apparently by an assignee of the lease unless expressly 
assigned (b ) ; (2) is not specifically enforceable by either the lessee or 
those claiming through him unless, when granted, it is limited so 
as to be exercisable only 'svithin the time allowed by the rule of 
perpetuities (c), but even wdien not so limited it creates a valid 
contractual obligation, for the breach of which an action for damages 
at common la^v may be brought (d). The law as stated in the 
text must be read subject to the effect of Woodall v. CllJ'ton, 
supra (c). In Lawes v. Bemiett (/), Witterwronge, in 1758, 
demised a farm to Douglas, his executors, administrators, and 
assigns, for seven years, and there was an agreement endorsed 
upon the lease, that if Douglas should, before the 29th of 


(a) WooJall V. Clifton (C. A.), supra. 
This decision is not reconcilable with 
the decision of the 0. A. in He Adams, 
27 G. D. 394, and see infra, note p. 378. 

(h) Semble. It could be specially 
assigned. Of. Manchester Brewery v. 
Coombs (1901) 2 Ch. at p. 619. 

(r) Woodall V. Clifton, supra, judg- 
ment of Warriinjtou, 1. ; Worthing 
Corp. V. Heather, supra, judgment of 
WarrirKjtoii^ J. 

(d) Worthing Corp. v. Heather, 
supra. For a detailed criticism of 
this decision see articles by Mr. T. 
Cyprian Williams in 51 Sol. Jo., 
pp, 648, 669, where all the decisions are 
reviewed. It is respectfully submitted 
that Mr. Williams’ conclusions are 
correct, and that the decision cannot 
be supported either on principle or 
authority. The effect of the decision 
of the 0. A. in I. E. R, Coy. v. Assoc. 
Portland Cement, &c. (reported whilst 
this note was in the press), 257 L. E. 
61, upon this point is not clear. 

(e) It is to be observed that in no 
case prior to Woodall v. Clifton, supra, 
did the decision of the Court turn upon 
the point actually decided by the Court 


of Appeal in that case, but that in 
Lawes v. Bennett, and the cases follow- 
ing that decision, it was assumed by 
the Court (see e.g.^ Weeding v. W., 1 
J. & H. 424, where the point was 
taken, but Page Wood, Y.-C., held 
himself bound by Lawes v. Bennett) 
that the covenant giving the option 
bound the reversion and passed to 
assignees, of the lease. The effect of 
Woodall V. Clifton upon the rule in 
Lawes r. Bennett is uncertain. If the 
option is not enforceable against 
assignees it is not clear on what prin- 
ciple it can be held to impose a positive 
duty specifically enforceable against 
the devisee. If it is not specifically 
enforceable against him the basis of 
the rule appears to be gone. It is sub- 
mitted that in any event, in view of the 
decisions of Warrington , J. , in the cases 
above cited, that a contract of purchase 
property made in exercise of an 
option not in its inception complying 
with the rule of perpetuities works no 
conversion of the land as from the date 
of the contract creating the option. 

(/) 1 Cox, 167, 1 E. E. 10. See Re 
Adams, 27 C. D. 394. 
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September, 1765, give notice in writing of bis wish to purchase the 
inheritance of the premises for 3,000Z., Witterwronge agreed to 
sell and to execute to him a proper conveyance thereof. Witter- 
wronge died in 1763, having by his will devised all his real 
estates to the defendant Bennett, and all his personal estate to the 
defendant Bennett, and to the plaintiff Mary, the sister of the 
defendant Bennett, equally. In 1762 Douglas assigned the lease 
and the benefit of the agreement to Waller, and on the 2nd of 
February, 1765, Waller called upon Bennett to perform the contract 
entered into by Witterwronge, and he, Bennett, accordingly executed 
a conveyance to Waller in fee. Bennett having died, a bill was filed 
by Lawes, the husband of Bennett’s sister, against the personal 
representative of Bennett, claiming a moiet}" of the 3,000Z. and 
interest, and Kenyon^ M. R., so decreed, saying: ^‘It is very clear, 
that if a man seised of a real estate contract to sell it, and die 
before the contract is carried into execution, it is personal property 
of him. Then the only possible difficulty in this case is, that it is 
left to the election of Douglas whether it shall be real or personal. 
^ ^ ^ When the party who has the power of making the election 
has elected, the whole is to be referred back to the original agree- 
ment, and the only difference is, that the real estate is converted 
into personal at a future period ” (a). In Re Isaacs (6), I. demised 
certain premises of which he was owner in fee to C. for the life 
of the lessor, with an option to purchase within six months after 
his decease. I. died intestate, and C. gave notice to the adminis- 
trator and heir-at-law of I. that he intended to exercise the option. 
Chitty, J., held the principle of Laives v. Bennett (c) applied, and 
the purchase-money went to the personal representative. 

But the principle of Laives v. Bennett is not to be extended, 
and it has, therefore, been held to apply only between the real and 
personal representatives of the vendor, and not as between vendor 
and purchaser. Thus, in Edivards v. West{d), a landlord cove- 
nanted to insure for 14,000Z., and the tenant had the option at a 
fixed time to purchase for 15,200L There was no stipulation 
whatever (except in a contingency which did not happen) with 


(a) See also Townley v. Bedwell, 14 
Y. 596, 9 E. E. 352 ; Weeding v. W., 
1 John & H. 424 ; Colling wood v. 
Eow, 26 L. J. Ch. 649; Woods v, 
Hyde, 10 W, E. 339. 

(5) (1894) 3 Oh. 506. 


(c) 1 Cox, 167, 1 E. E. 10. 

(d) 7 0. D. 858 ; cf. Andrews v. 
Patriotic Ass., &c., 18 L. E. Ir. 355 ; 
Ee Adams, &c., 27 0. D. 394; Be 
G-oodall, 65 L. J. Oh. 63. 
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regard to the insurance moneys. Before the time for exercising 
the option of the buildings demised were burnt, and the laiKlIord 
received from the insurance offices nearly 12,000L for the damage 
done. The tenant then exercised his option to purchase, and 
claimed the insurance money as part of his purchase, on the ground 
that the option to purchase when exercised related back to the time 
of the contract giving the option, since which it was argued the 
property had been partially converted into personalty by the fire 
and the receipt of the insurance money, and that tlm purchaser was 
entitled to it in that shape. Fry, J., being of opinion that con- 
version, according to general principles, cannot relate back to an 
earlier date than that of the contract constituted by the exercise of 
the option, said, that although he should follow Latves Benneit {a) 
in a case between real and personal representatives of the person 
who granted the option, nevertheless, as that case, according to 
the language of Lord Eldon, in Townley v. Bedivell (1)), and of 
Kinder dey, V.-C., in Collingivood v. Row (c), was not consistent with 
the general principles applicable to cases of conversion, he did not 
think that he was at liberty to extend the doctrine, so as to 
imply that there was a conversion from the date of the contract 
giving the option as between vendor and jrurchaser, and he held 
the purchaser had no claim to the insurance money. 

And, moreover, where the giver of the option dies testate, there 
may be such an indication of intention in the testator’s will as to 
take the case out of the rule in Latves v. Bennett (d). Thus, in Re 
Pyle (e), a testator, by his will in 1886, devised certain real estate 
specifically, and the residue of his realty and personalty to others. 
By a codicil in June, 1890, he confi^rmed his will. On the same day, 
but whether before or after the execution of the codicil "was not 
known, he granted a lease of the specifically devised property with 
an option of purchase to the lessee. After the testator’s death the 
lessee exercised the option. Held, by Stirling, J., that there was 
sufficient indication of an intention to take the case out of the rule 
in Latves v. Bennett, that the principle laid down by Wood, V.-C., 
in Weeding Y. W*(f), applied, and that the specific devisees were 
entitled to the proceeds of sale. 

(a) 1 Cox, 167, 1 R. E. 10. thereon in Be Isaacs, (1894) 3 Ch., p. 

(&) 14Y.591, 9E. E. 352. 510. 

(c) 3 Jur. (N, S.) 785. (e) (1895) 1 Ch. 724. 

(d) See Emuss v. Smith, 2 De 0. & (/) 1 John. & H. p. 431. 

Sm. 722, and remarks of Chitty, J., 
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In Reynard v. Arnold (a), a tenant who liaS an option of pur- 
chasing the propert}^, was bound to insure against fire, and it was 
agreed that all moneys recovered under the insurance should be 
applied in reinstating the premises. He insured in a sufficient sum. 
The |)i'ei^ises were damaged by fire, and it then appeared that the 
landlord had a policy on the premises in another office, of which 
the tenant had no notice. Both policies had average clauses, the 
two offices apportioned the amount of loss between the two policies, 
and the landlord received what was thus payable under the policy 
effected by him. The tenant shortty after the fire gave notice to 
exercise his option of purchase, and proposed that the insurance 
moneys under both policies should go in part pa 3 ’'ment of the 
purchase-money. The landlord claimed to retain for his own 
benefit the money received under the policy effected by him, and 
insisted on the money under the other policy being applied in 
reinstating the premises, and on the tenant declining to do this, 
brought ejectment against him. It was held, that the landlord was 
not entitled to retain for his own benefit the moneys received under 
the policy effected by him, nor to insist on the moneys being applied 
in reinstating the property, after the tenant had exercised his option 
of purchase. It is obvious that the money which the lessor had 
received from the insurance office was the measure of the injury 
which he had done to the lessee by diminishing his rights to 
receive under his policy : see observations of Fry, J. in Edwards 
V. West (&). 

Until, however, the option to purchase is exercised, the rents 
and profits will go to the persons wdio were entitled to the 
property up to that time, as real estate. Thus, in Toivnley v. 
Bedivell (c), a testator granted a lease to Townley for thirty-three 
years, with a proviso that if Townley, his executors, administrators, 
or assigns should be desirous to purchase the premises within six 
years, he, Townley, should pay to the testator, his heirs or assigns, 
600U' The testator died without having devised the premises ; and 
before the expiration of the lease Townley declared his option to 
purchase. It was held by Eldon, C., upon the authoritj^ of Lawes 
V. Bennett, that from the time of the option Townley Avas entitled to 
the premises, and that he should pay. interest upon the purchase- 
money, wdiich money and interest he held to be personal estate of 

(a) L. E. 10 Oh, 386 ; of. Andrews {h) 1 0. D. 864. 

Patriotic Ass., &c., 18 L. E. Ir. 355. (c) 14 V. 591, 9 E. E. 352. 
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the testator, and ■which ought to go to his next of kin, but tiiat the 
rents of the premises, until the option, belonged to the heir (a). 

Where after the date of the contract giving the option, a specific 
devise is made of the property subject to it, and a general bequest of 
the personal estate, the purchase-money will go to the specific devisee, 
when the option is exercised (b). Where such a will is made before 
the contract the proceeds of sale will go to the residuary legatee (e). 

AVhere a person has an option given to him of purchasing land at 
a fixed price, and the land is purchased for a larger sum by a com- 
pany under parliamentary powers before the time for exercising tlie 
option arrives, the person having the option will be entitled to the 
difference between the price fixed for him and the sum given by 
the railway company (d)» 

It was held by the Court of ilppeal in Be Adams (e), that an 
option to purchase the fee simple of the premises given by a 
covenant of the lessor to the lessee of a term of years, his executors, 
and administrators, is attached to the lease, and will pass wnth it to 
the personal representative of the lessee, and also that if the lease 
had been simply assigned by the lessee without any more words, 
the option would have passed with it to the assignee (/). An 
option may give a mere personal right, not exercisable after the 
death of the person to whom it is given (c/). 


7. Election to take Property Unconverted. 

Who may Elect . — The notional conversion hereinbefore considered 


(a) See also Ex p. Hardy, 30 B. 206 ; 
OoUingwood v. Row, 3 Jiir. (N. S.) 
785, 26 L. J. Ch. 649, 5 W. R. 484 ; 
Groold V. Teague, 7 W. E. 84 ; Weeding 
V. W., 1 John. & H. 424; Woods v. 
Hyde, 10 W. E. 339. 

(b) Brant v. Yanse, 1 Y. & 0. G. 0. 
580 ; OoUingwood V. Eow, 5 W. E. 484. 

(c) Weeding v. W., 1 John. & H. 
424 ; Goold v. Teague, 7 W. E. 84 ; 
Eniuss Smith, 2 Be G. & Sm. 722. 

(d) lie Cant’s Estate, 4 Be G. & J. 
503; 1 Gif. 12; Ex p. Hardy, Ee 
Kerry, W. N. (’89) 3. 

(e) 27 0. B. 394. In that case 
(which came before the Court on a 
vendor and purchaser summons) an 
option had been exercised by the 
administrator, who was also the heir 


of the original lessee, and a convey- 
ance had been executed by the devisee 
of the reversion. The question raised 
on the summons was whether the 
administrator on a subsequent sale 
could make a good title without the 
concurrence of the next of kin of the 
lessee. The Court held that he could 
not. Since the decision in Woodall v. 
Clifton, supra, the propositions that 
an option of purchase is attached to 
and passes with the lease (which were 
not necessary for the decision in Be 
Adams) are {sernhle) not law. 

(/) Ib., per Cotton, L. J., at p. 
402 ; per Pearson, J., 24 0. B. 206 ; 
see Woodall y. Clifton, (1905) 2 Ch. 
257. 

(f/) Re Cousins, 30 C. B. 203. 
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may be 2)ut an end to by an absolute owner, wKo, being siii jurisj is 
competent to do so, by electing to take the property in its actual 
state ; and the Court wall not direct a conversion against this 
election, because, when converted, he might immediately reconvert 
it ; for, as is quaintly observed by Lord Coivper, in Seeley v. Jago {a), 
Equity, like nature, will do nothing in vain.’^ So where the 
obligation to lay out money in land and the right to call for the 
money centre in the same person the obligation is at an end, and 
the property is at home (&). Similar^ where trustees have a 
power to sell land comprised in a will or settlement, the cestuis que 
trusteiit where the property has become vested in them absolutely, and 
they are siii juris, may by electing to take the property as it stands, 
put an entire end to the power and the trusts (e), but if they do 
not make such election the trustees may exercise the power, if such 
appears to have been the intention of the testator or settlor (d). 

An infant cannot ordinarily elect (e), but the Court may sanction 
his election or elect for him (/). 

A lunatic cannot elect (g), and the right will not, where it can 
be avoided, be exercised by the Court (h). 

A married woman under the old law was incompetent to make 
such an election by a contract or ordinary deed (i). 

Before the Married Woman’s Property Act, 1881, a married 
woman, with the concurrence of her husband, under the Fines and 
Recoveries Act (k), could by deed executed in compliance with its 
provisions, make her election to take or dispose of money to be 
laid out in land (Z). So, likewise, she might by a similar deed elect 


(a) 1 P. W. 389. 

(b) Chichester v. Bickersta^K, 2 Verii. 
295 ; Pulteney v. Darlington, 7 Bro. P. 
C. 530 ; Chandler v. Pocock, 16 0. D. 
648 (a general power of appointment hy 
will). Of, Be Cleveland’s S. E., (1893) 
3 Oh. 244 ; Be Daveron, Ib., p. 421. 

(c) Be Cotton’s Trustees, 19 0. D. 
624. Cf. Be Jenkins, (1903) 2 Ch. 362. 

{d) Ib. Be Jump, (1903) 1 Ch. 129. 
(e) Carr v. Ellison, 2 Bro. Ch. 56 ; 
Yan V. Barnett, 19 Y. 102 ; Spencer 
V. Harrison, 5 C. P. D. 97. 

(/) Eobinson v. E., 19 B. 494; 
Jessopp V, Watson, 1 My. & K 665 ; 
see p, 388, infra. 

(g) See Be Jump, (1903) 1 Ch. 129. 


(h) Ashby v. Palmer, 1 Mer. 296 ; 
Be Wharton, 5 De G. M. & G. 33 ; 
Dixie V. Wright, 32 B. 662; Wilder 
V. Pigott, 22 C. D. 263. See p 386, 
infra ; Be Douglas & Powell’s Contract, 
(1902) 2 Ch. 296. 

(i) Oldham v. Hughes, 2 Atk. 452 ; 
Frank v. F., 3 My. & 0. 171 ; but see 
and cf. Cahill v. C., 8 A. 0. p. 426 ; 
Streatfield v. S., infra, note 7. 

{k) 3 & 4 Will. 4, c. 74, ss. 40, 71, 
77. Money properly invested in a 
mortgage of land is an interest in land 
within s. 77. Miller v. Collins, (1896) 
1 Ch. 573. 

(1) See also Forbes v. Adams, 9 Si. 
462. 
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to take real estate 'directed to be converted into money (a), even 
though her interest were reversionary (b), and her husband, it 
seems, would not be precluded from concurring in a deed, by his 
having previousb^ executed a deed in favour of creditors, or having 
been made bankrupt and obtained his discharge (c). If there be a 
fund in Court impressed with the character of realty, a woman 
married under the old law, upon being separately examined, may 
elect to have it paid out to her husband as personalty (cl). 

A married woman, however, was never under any such disability 
as regards property settled to her separate use without restraint on 
anticipation {e), and is of course free to elect as to property which is 
her separate estate by virtue of the Married Women’s Property Act, 
1882. And under the Lands Clauses Consolidation Act(/), she 
may dispose of her reversionary interest in real property to a railway 
company, so as to convert the proceeds into personalty (g). As 
to the right of a jointress to insist, after a sale of the land on which 
her jointure is secured, on reconversion, see Walrofid v. Rosslyn (h). 

Person entitled subject to Charge, — A person entitled (subject to 
a charge) to real property vested in trustees upon trust for sale, may 
elect to take it as realt}^, and if he do so, and the trustees sell after 
the decease of the person so electing, his heir will be entitled to the 
residue after payment of the charge (i). 

Delegated Power, — The power to reconvert or elect to retain 
property in its actual state may be delegated by the settlor to 
trustees or others, but it seems that they cannot exercise the power 
after the estate has become vested in persons absolutely entitled 
thereto (&), but secusy if it is a trusty and either the necessity for 
the interference of the trustees continues (Z), or all the cesttiis que 
trustent do not concur (???) in electing reconversion, or legacies are 
charged upon real estate directed to be converted (??), 


(a) May v, Roper, 4 Si. 360; and 
Briggs V. Chamberlain, 11 Ha. 69; 
Pranks v, BoUans, L. R. 3 Oh. 117 ; 
Bowyer v. Woodman, 3 Eq. 313. 

[h) Tuer v. Turner, 20 B. 560 ; 
Pranks v, Bollans, L. R. 3 Oh. 717; 
Re Durrant, 18 C. D. 106 (see these 
cases discussed, Haiie v, J arman, (1895) 
2 Ch. 419). 

(c) Re Jakeman, 23 0. D. 344. 

(c?) Standering v. Hall, 11 C. D. 652. 
((?) Re Davidson, 11 0. D. 341. 

(/) 8 & 9 Yict. c. 18. 


[g) Cooper v. Grostling, 4 Grif. 449. 
(70 11 0. D. 640. 

(7) Re Gardner, 1 Eq. R. 57 ; 
Mutlow Bigg, 1 0. D. 385. 

(7c) Doncaster v. D., 3 Kay & J. 26 ; 
Rich 'V, Whitfield, 2 Eq. 583 ; and see 
Re Bird, (1892) 1 Ch. 279. 

(7) Re Cooke’s Contract, 4 C. D. 454. 
\m) Biggs/y. Peacock, 22 C. D. 284. 
See Re Tweedie & Miles, 27 C. D. 315 ; 
and Re Lord Sudeley, (1894) 1 Ch. 334. 

('/?) Re Dyson & Powke, (1896) 2 Ch. 
720. 
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Tenants in Common , — Where an estate is directed to be sold, and 
the money arising from the sale to be divided among several persons, 
all of them must concur in electing to take the estate unconverted, 
for none of them has a right to say that any part shall not be sold, 
and elect to take his share in land ; for, to allow election in such a 
case, would be injurious to the sale of the entirety (a). No election 
can therefore take place so long as any beneficiaiy is disabled from 
electing (6). But if money be directed to be laid out in land, to the 
use of several persons as tenants in common, any one of them may 
elect to take his share of the money, for it has been said the residue 
of the money may be quite as advantageously invested in the 
purchase of land as the whole (c). 

Eemainderman , — The question, how far a remainderman can elect 
does not appear to be very clearly settled. If, however, in the case 
of money impressed with the character of land a remainderman were 
to elect to take it as money his election would be defeated upon the 
tenant for life electing to call for an investment in land, and if after 
that election the remainderman died intestate, his heir-at-law would 
be entitled upon the death of the tenant for life (d). It might, 
however, be supposed that if in such case the tenant for life died 
without having elected, the next of kin of the remainderman would 
be entitled (€). It seems, however, to have been laid down that a 
person in the position of a remainderman, whose interest in the 
nature of the property is uncertain, as being dependent upon the 
option of the tenant for life, cannot elect in such a manner as to 
change its nature : see Sisson v. Giles (/), where Wesibxiryy C., 
distinctly lays down the following proposition: that ‘‘in order to 
effect a reconversion, the parties directing it must be absolutely 
interested in the property in question. If they had only a limited 
or defeasible interest, there could be no reconversion ” {g), A 
remainderman may, however, by act inter vivos^ or by will, dispose 


(a) Deeth v. Hale, 2 Moll. 317 ; 
Smith V. Claxton, 4 Madd. 484, 494 ; 
Ohalmer v, Bradley, 1 J. & W. 59; 
Trower v. Knightley, 6 Madd. 134 ; 
Elliott V. Fisher, 12 Si. oOo ; Hollo- 
way V. Eadcliffe, 23 B. 163, 171 ; lie 
Davidson, 11 0. D. 341, 348; He 
Heathcote, 58 L. T. 43. 

(h) Be Douglas & Powell, (1902) 
2 Oh. 296 ; Be Jump, (1903) 1 Oh. 129. 

(c) Seeley v. Jago, 1 P. W. 389 ; 
Walker v. Denne, 2 Y, 182. 


(d) Holloway i;. Eadcliffe, 23 B. 163 ; 
Be Gardner, 1 Eq. E. 57. 

(e) Be Skeggs, 2 De G. J. S. 533 ; 
Stead V, Newdigate,2 Mer. 521 ; Gillies 
V, Longlands, 4 De G. & Sm. 372 ; Be 
Pedder’s Settlement, 5 De G. M. & G. 
890 ; Be Stewart, 1 Sm. & G. 32. 

(/) 3 De G. J. & S. 614. 

(g) And see Meek v. Deveiiish, 6 
0. D. 566 ; Walrond v, Eosslyn, 11 
0. D. 640. 
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of property, either as real or personal, so that he describes it in 
such a manner as to show what he meant to pass (a). 

It has been held that a person contingently entitled to the proceeds 
of real estate directed to be sold, may, pending the contingency, elect 
to take the estate as realty, and when the contingency happens, such 
election will become operative (b). 

Tenant in Tail , — A tenant in tail of money to be invested in land 
might, as against his issue, whom he might bar by fine, elect to 
take it in its actual state, and upon his election immediate payment 
would be made to him by the Court (c). But where there were 
remainders over, payment would not be made to the tenant in tail 
except by the consent of the remainderman, who could only be barred 
by a recovery (d). ‘‘ Upon a bill by a tenant in fee,” says Lord 

Hardwkke, “ the Court would decree it to be paid in money, because 
he might immediately sell the land and turn it into money ; and the 
old rule was, that the Court would also decree it so upon a bill by 
tenant in tail, with remainders over. And thus it stood, till the 
case of Colwell v. Shadivell (e), where Lord Coioper held the 
remainderman should have his chance, as it could not be barred but 
by recovery, which required time, and would not direct it to be 
paid in money ; and the accident of the death of tenant in tail in that 
case, before a recovery, showed the remainderman’s interest in so 
glaring a light, that it has established the precedent ever since. 
But where the remainder can be barred by fine, the Court will decree 
it in money” (/). It is not essential that the election by a tenant 
in tail alone, or a tenant in tail and the remainderman, should be 
made in a suit, for if the tenant in tail with remainder to himself 
received the money to be laid out in land from the trustees, or if the 
tenant in tail with remainder to a stranger, with the concurrence of 
the remainderman, received it from the trustee, the election will be 
effectually made (p). By the Act for the Abolition of Pines and 
Eecoveries (Ji) , it is enacted, that money to be invested in the pur- 
chase of lands, to be settled so that any person, if the lands were 


(a) Lingen v, Sowray, 1 P. W. 172 ; 
Harcourt v. Seymour, 2 Si. (N. S.) 12 ; 
Be Skeggs, 2 De Gr. J. & S. o33. 

(h) Meek v. Devenisk, 6 C. D. 566 ; 
Re Potter, 3 T. L. R. 420 ; and see and 
cf. Re Baveron, (1893) 3 Oh. 421 ; Re 
Appleby, (1903) 1 Oh. 565. 

(c) Cunningham /y. Moody, 1 Yes. 
Sen. 176. 

(d) Trafiord V. Boehm, 3 Atk. 440. 


(e) 1 P. W. 471, 485. 

(/) Cunningham v. Moody, 1 Yes. 
Sen. 176. 

(ff) Trafiord •?;. Boehm, 3 Atk. 448 ; 
Bath y. Bradford, 2 Yes. Sen. 590; over- 
ruling dicta in Pulteney v. Darlington, 
1 Bro. Oh. 236 ; Pearson v. Lane, 17 
Y. 106. 

(h) 3 & 4 Will. 4, 0 . 74, s. 71. 
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purchased, would have an estate tail therein, sliall, for all the pur- 
poses of the Act, be treated as the lands to be purchased, and be 
considered subject to the same estates as the lands to be purchased 
would, if purchased, have been actually subject to ; and all the pre- 
vious clauses in this Act, so far as circumstances will admit, are to 
apply to such mone 3 % in the same manner as if such money were 
directed to be laid out in the purchase of freehold lands, and such 
lands were actually purchased and settled. It is now settled that a 
fund in Court representing entailed land will not be paid out without 
a disentailing deed (a). Where entailed land has been sold and the 
money is in Court, a subsequent deed purporting to disentail the 
land does not disentail the money (6). The costs of the disentailing 
deed must be paid by a company paying the money into Court (c). 

Hoiv Election may he made , — Supposing the person competent to 
elect, election may be made either, 1. by express declaration, or, 
2. by acts from which the Court will presume an election to have 
been made. But neither declaration nor act must be equivocal (d), 

1. An express declaration to elect, though but slight (e), if it be 
unequivocal (/), may be made by parol (g). 

Where a person entitled absolutely, or subject to a preceding 
life interest, to. a fund tp be invested in the purchase of land, 
bequeaths it by the description of so much money agreed to be laid 
out in land, this bequest will show a sufficient intention to elect to 
take the fund as personalty. So likewise a person absolutely 
entitled to land notionall}^ converted into money, will be held to 
have elected to take it in its present state, by a devise thereof as all 
his landed property at a particular place (h), especially if the devise 
thereof be to uses in strict settlement (i). 

2. The presumption that a person has made an election will arise 
from very slight circumstances (k). Thus, if a person keeps land 


(а) Re Broad wood, 10. D. 438 ; Re 
Eeynolds, 3 0. D. 61. 

(б) Mills 1 ), Fox, 37 C. D. 153; 
Carson E. P. S., (1902) p. 310. 

(c) Ib., and Re N. Staffs. E 3 ^ Co., 
3 Gif. 224. 

(d) Edwards v. Warwick, 2 P. W. 
171; I)ixon v. Gayfere, 17 B. 433; 
Griesbach v, Fremantle, 17 B. 314 ; 
Meredith v. Yick, 23 B. 559. 

(e) Wheldale v. Partridge, 8 V. 236 ; 
7 E. E. 37. 

(/) Stead V, ISTewdigate, 2 Mer. 531 ; 


Re Pedder^s Settlt., 5 De G. M. & G. 890. 

{g) Edwards v. Warwick, 2 P. W. 
174 ; Ohaloner v. Butcher, 3 Atk. 
685 ; Pulteney v. Darlington, 1 Bro. 
Oh. 237 ; Wheldale v. Partridge, 8 Y. 
236, 7 E. E. 37. 

Qi) Sharp v, St. Sauveur, L. E. 7 Oh. 
343 ; Re Lord Grimthorpe, (1908) 1 Oh. 
666 . 

i'i) Meek v, Devenish, 6 0. D. 566, 
573. 

Qc) Pulteney v, Darlington, 1 Bro. 
Ch. 238; Yan v. Barnett, 19 Y. 109 ; 
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for some length of time unsold, a presumption will arise that he 
elected to take it as land {a), even when legacies to be paj^able out 
of the proceeds of the realty are unpaid, if the assent of the unpaid 
legatees to the election be expressed, or can from their conduct be 
inferred (6), and a foj'tiori where he has actually paid off a charge on 
such estate (c). 

But the presumption will not arise when land has been retained a 
long time unsold if one of the beneficiaries has not during that time 
been competent to elect to take it unsold {cl) ; nor will it arise when 
a person has been in possession for a short time only, more 
especially in the case where several are interested in common. In 
Kirkman v. Miles (e), where the persons entitled to the proceeds 
to arise from the sale of land had entered upon and occupied it 
for two years, and neither they nor the trustees had taken any steps 
to sell the estate, nor had they made any requisition to the trustees 
for that purpose, Grant, M. R. held, ‘‘ that only two years was too 
short to presume an election ” (/). The presumption will be 
sufficient where the person entitled to the money to arise from lands 
to be converted, not only enters into the possession of the lands, but 
also takes into his custody the deeds without which the trustees 
could neither recover the estate, nor sell it : thus in Davies v. 
Ashford (g), real estates were, by marriage settlement, conveyed to 
trustees, in trust to sell, and to hold the proceeds in trust for the 
husband and wife for their lives successively, remainder in trust for 
their children, remainder in trust for the survivor of the husband 
and wife absolutely; there was no child of the marriage. The 
husband survived his wife, and after her death got possession of the 
settlement and of the title-deeds, and remained in possession of 
them, and also of the estates, until his death. Shadtvell, V.-C., held 
that he thereby had elected to take the estates as land. I admit,” 
said his Honour, that the settlement contained a clear trust for 
sale, which must have been exercised unless the husband did some 


Cookson V. 0., 12 CL & Fin. 121; 
Dixon V, Gayfere, 17 B. 433. 

{a) Ashby v. Palmer, 1 Mer. 301 ; 
Crabtree v. Bramble, 3 Atk. 688 ; 
Dixon V. Gay fere, 17 B. 433 ; Griesbacb 
V. Fremantle, 17 B. 314; Be Gordon, 6 
C. D. 531; Be Davidson, 11 0. D. 
341 ; Potter v. Dndeney, 56 L. T. 395. 

(b) Mutlow V, Bigg, 1 0. D. 385. 

(c) Be Davidson, 11 0. D. 341, 

(d) Be Douglas & Powell’s Contract, 


(1902) 2 Ch. 296. 

(e) 13 y. 338. 

(/) See also Cookson v. C., 12 Cl, & 
Fin. 121 ; Brown v. B., 33 B. 399 ; Par- 
ker V, Williams, 15 W. B. 1006; but 
see Inwood v. Twyne, 2 Eden, 148 ; 
Crabtree v. Bramble, 3 Atk. 688 ; Be 
Davidson, 11 C. D. 341 ; Be Lewis, 
SOC.D. 654. 

{g) 15 Si. 44. 
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act which showed that he meant the trust to be at an end, and to 
take the estates as land. It does not distinctly appear in whose 
custody the title deeds originally were ; hut it is clear that there 
was a change in the possession of them and that the husband got 
them into his custody. Now, was not that, of necessity, a destruc- 
tion of the trust ; for the trustees could not have compelled the 
husband to deliver up the deeds, and without doing so, they could 
not have made any effectual sale of the estates ” (a). Where securi- 
ties for monies were assigned to trustees, to be invested in land to 
be settled upon a man and his wife for life, with an ultimate limita- 
tion to the man’s right heirs ; and the husband died after some of 
the money had been put out upon other securities in trust for him, 

his executoi's ancl administrator s,"' Lord Keeper Harcourt held, that 
the husband had elected to take the securities as personal estate, 
upon the ground that the placing the money out upon different 
trusts was an alteration of the nature of it, since the testator’s 
declaring the trust to his executors and administrators, seemed 
tantamount with his having declared that it should not go to his 
heirs (6). Upon the same principle, in the case of land to be con- 
verted into money, Lord Hardwicke held, that a grant of a lease, 
reserving rent to the grantor, her hews and assigns, was strong 
evidence of the intention of the grantor to elect that it should 
continue as land, though she could not reserve otherwise (c). So it 
has been held that a new letting to a tenant from year to year, by a 
lessor entitled to the proceeds of land directed to be sold, will amount 
to an election, upon the ground that he would have been liable to 
an action by the tenant if the trustees had afterwards exercised the 
trust for sale, supposing that they had sold the estate and that the 
tenant had been evicted (d). 

Election may be presumed from many circumstances taken 
together. In one case the fact that the person absolutely entitled to 
a sum of money to be invested in land, subject to a provision for his 
wife in bar of dower, had included such sum in a statement of his 


[a) See also Padbirry v. Clark, 2 Mac. 
& Gr. 298; Brown v. B., 33 B. 399; 
Sisson V. Griles, 3 De Gr. J. & S. 614 ; 
Potter V. Dudeney, 56 L. T. 395. 

(h) Lingen v. Sowray, 1 P. W. 
172. See also Oookson v. 0., 12 01. & 
Pin. 121 ; Harcourt v. Seymonr, 2 Si. 
(N. S.) 12. ■ 

W. & T. — VOL. I. 


(c) Crabtree v* Bramble, 3 Atk. 680, 
689 ; Mutlow v. Bigg, 1 0. D. 385; 
See also Grriesbach v. Premantle, 17 B. 
314. 

(d) Re Grordon, 6 0. D. 531, 537; 
but see Meek v. Devenish, 6 0. D. 566. 
Cf. Potter V. Dudeney, 56 L. T. 395. 


25 



386 


CONVERSION. 


Fletclier v. Asliburner. 

personal property found among liis papers after Ms death, was held 
to be of considerable weight (a) ; and in another case the execution 
of a deed by the parties interested in such sum, describing it as 
monies they we7^e entitled to rcceirc, and declaring trusts for invest- 
ment in securities, was held to be a sufficient indication of their 
intention, to elect to take the sum of money in its unconverted 
state, although the trusts of the monies and securities were declared 
by reference to trusts of an instrument which assumed the conver- 
sion of the money into land (&). 

Where the person absolutely entitled to money to be laid out in 
land receives the money from the trustees, he elects to take it as 
money (c), but not where he receives the income, although for a con- 
siderable time (d). 

If trustees resist the demand of persons absolutely entitled to 
property to elect to take it unconverted, such persons may get an 
injunction to prevent the trustees selling the property, provided the 
necessary provisions be made for charges thereon (c). 


8. Conversion by the Court or Third Parties. 


Where conversion is rightfully made, whether by a Court of 
competent jurisdiction or a trustee, all the consequences of a conver- 
sion must follow : and there is no equity in favour of the heir or any 
one else to take the property in any other form than that in which it 
is found (/). But a wrongful conversion of property by trustees will 
not affect the interests of the cestuis que trustent. Thus, if real 
property be wrongfully converted into personalty, or personalty into 
realty, each property so converted will be considered to retain its 
original character. 

Lunatics , — When the conversion of land into money takes place 
by the direction of the Court in Lunacjq which must be presumed to 
have acted rightfully and lawfully {§), the interests of the real and 
personal representatives of the lunatic are unaffected thereb}^ Qi) ; 

(a) Harcourt v. Seymour, 2 Si. (N, (e) Meek v. Devenish, 6 0. B. 566, 

S.) 12. 571. 


(h) Cooksou V. Eeay, 5 B. 22 ; Cook- 
son a, 12 01. & Pin. 125. 

(c) Pulteney v. Darlington, 1 Bro. 
Ch. 238; Trafford v. Boehm, 3 Atk. 
440; Rookv. Warth, 1 Ves. Sen. 461. 

(d) Ginies v. Longlands, 4 Be O. & 
Sm. 372 ; JRe Redder’ s Sett., 5 Be G. M, 
& a. 890 . 


(/) Per Jessel, M. R., Steed v. Preece, 
18 Eq. 197, p. 391, infra ; and see 
Hyett V. Mekin, 25 0. B. 735 ; Re 
Bird, (1892) 1 Ch. 279; Burgess v. 
Booth, (1908) 2 Ch. 648; Bodson, 
(1908) 2 Ch. 638. 

(g) Be Smith, L. R. 10 Ch. p. 84. 

(h) Lunacy Act, 1890, s. 123, 
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but if tbe conversion is made without the direction of the Court, but 
properly, then, as there are no equities between the heir-at-law and 
the next of kin, they will take the properties to which they are respec- 
tively entitled according to the character in which they find them (a). 

In the case of a lunatic, the Court will not in general alter the 
state of a lunatic’s property so as to affect his successors ; it will 
however do so when it is for the benefit of the lunatic himself (b) ; 
and in dealing wdth the property of a lunatic this principle is con- 
tinually borne in mind by the Court. But even then it will interfere 
only with the greatest caution, and will do nothing unnecessary or 
uncalled for(c). 

Acting upon this principle, if an application were made to sell a 
part of the real estate of a lunatic for the payment of debts, if the 
Court found that the maintenance of the lunatic would be better 
provided for, and his advantage promoted, b}^ disposing of a real 
estate, inconvenient and ill-conditioned, and that it would be for the 
benefit of the lunatic so to pay the debts, and keep together the 
personal estate, the Court would have no difficulty in making an 
order upon such an application (d) : So where a lunatic, seised e:v 
parte paternd of estate A., and parte maternd of estate B., the 
latter being subject to a mortgage ; and timber cut upon A. having 
been applied in discharge of the mortgage upon B., it was on a 
question between the heirs held that A. was not to be recouped (e). 
So timber may be ordered to be cut on a lunatic’s estate, and applied 
in payment of debts or redemption of the land tax (/). And the pro- 
duce of timber cut and sold by the order of the Court on a lunatic’s 
estate, although it may not be wanted for any particular purpose, 
will be considered on his death as part of his personal assets (g). 
But although the Court will not lightly change one species of 
property into another, it is because the lunatic on recovery may 
(a) Steed v. Preece, 18 Eq. 192. 19 Y. 124. 

(&) See e.g, Baldwyii v. Smith, (1900) (e) Per Eldon^ 0., in Ex jg. Phillips, 

1 Ch. 588, confirmation by Court of 19 V. 123, 124; but see Be Leeming, 
voidable purchase of land. 7 Jur, (N. S.) 115, 3 De Gr. P. & J. 43 ; 

(c) Oxenden v. Compton, 2 V. 72 ; Re Melly, 49 L. T. 429. 

Be Pares, 12 C. D. 333; Re Barker, (/) Ex^. Bromfield, 1 Y. 455, 457 ; 
17 C. D. 241 ; A.-G-. r. Ailesbury, 12 Exp, Phillips, 19 Y. 118. 

A. C. 672; Re Eyder, 20 C. D. 514; ((j) A'a; p. Bromfield, 1 Y. 453 ; S. C., 

Re Tugwell, 27 0. D. 309; Re Gist, 3 Bro. Ch. 510; Oxenden v. Compton, 
(1904) 1 Ch. 398. See the Lunacy 2 Y. 69; S. C. 4 Bro. Ch. 231; Exp, 
Acts, 1890, 1891 ; Re Douglas & Phillips, 19 Y. 118, overinling the 
Powell's Contract, (1902) 2 Ch. 296. dictum of Lord Hardwicke in Anan- 
(r/) Per Eldon, C., in Exp, Phillips, dale v. A., 2 Yes. Sen. 384. 

25 2 
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reasonably expect to find his property in the same state as when he 
became of unsound mind, and not because such changes might 
prejudice the interests of his representatives (a). 

If the committees of a lunatic took upon themselves without leave 
of the Court for their own advantage to change the property of the 
lunatic, they would not be allowed to take advantage of their own 
fraud (Z?), but where the conversion is by a stranger tortiously, 
there will be no re-conversion as between the real and personal 
representatives (c). 

Infants , — Until the passing of the Wills Act {d) a distinction 
existed between an adult lunatic and an infimt : an adult lunatic on 
his recovery always had, though by different modes, the same power 
of disposition both over his real and personal property ; to convert, 
therefore, one species of property into another, w^ould not injure the 
lunatic. An infant, however, before the Act, might dispose of 
personal estate before he attained the age of twenty-one, but he 
could not devise real estate until he attained that age {e). The 
Court, therefore, would not convert his personalty into realty, 
because that would deprive him of a power of disposition which 
the law gave to him over personalty ; nor would it convert realty 
into personalty, because by so doing a power would have been 
conferred upon him contrary to the policy of the law (/). Where 
the Court is satisfied that it is for the benefit of the infant that 
property should be converted it will order a mortgage or sale, as for 
instance in the case of repairs {g). Even in the above cases Qi) the 


(a) Ex. p, Annandale, Amb. 81 ; 
Awdley v. A., 2 Yern. 192 ; Ex p. 
Bromfield, 1 Y. 463. And see cases 
cited note (c), p. 387, supra, and Pope, 
Lunacy (1890), p, 161, and the Lunacy 
Act, 1890, s. 123. 

(&) Ex p. Ludlow, 2 Atk. 407 ; Ex 
p, Bromfield, 1 Y. 462 ; Awdley v, 
A., 2 Yern. 192 ; so in the case of Be 
Badcock, 4 My. & 0. 440. 

(c) Anon., cit. 1 Y. 462. 

{d) 1 Yict. c. 26. 

{e) Winchelsea v, Norcliffe, 1 Yern. 
437 ; Exp. Phillips, 19 Y. 124. 

(/) Ex p, Phillips, 19 Y. 122 ; 
Witter V. W., 3 P. W. 99; Book v, 
Warth, 1 Yes. Sen. 461; Sergeson v, 
Sealey, 2 Atk. 413 ; Ashburton v. A., 


6 Y. 6; Ware v. Polhill, 11 Y. 278 ; 
Inwood V. Twyne, 2 Eden, 152. The 
Wills Act abolished one of the reasons 
for the rule by taking away from an 
infant the power of making a will of 
personalty ; but the rule itself has 
probably disappeared ; but see Simpson 
on Infants, 3rd ed. (1909), 290. 

{g) Ex p. Grimstone, Amb. 708 ; 
Inwood V. Twyne, 2 Eden, 148 ; Re 
Jackson, Re Household, 27 0. D. 553 ; 
Conway v. Eenton, 40 0. D. 512 ; and 
see Settled Estates Act, 1877, s. 34 
(n.), Carson, E. P. S. (1902), 639 ; 
Settled Land Act, 1890, s. 15, Carson, 
p. 716. 

(7i) Ex p. Grimstone, supra; In wood 
V. Twyne, supra. 
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conversion would be sub modo only, and if the infant die under 
twenty- one the converted personalty would pass to his adminis- 
trator (a), and perhaps the rule laid down in Re Badcock (b) with 
regard to a lunatic’s estate will be held at)plicable to an infant’s, 
namely that personalty may be laid out in ordinary repairs, but if a 
large outlay is required, the money expended will retain in equity its 
character of personalty (c). Following the old distinction, however, 
the proceeds of timber cut on the estate of an infant would, it seems, 
be considered as part of the realty, and descend to the heir (d). A 
distinction was taken in the case of Mason v. M, {e), between the 
case of timber cut on the estate of an infant seised in tail, and an 
infant seised in fee, inasmuch as in the latter case the timber being 
taken as realty went to the infant absolutely, whereas in the former 
case, if it were taken as realty, it might go to the remainderman, 
and it ought therefore to be taken as personalty. And Clarke, M. R, 
in a subsequent case, allowed the distinction (/). 

Moreover, where the personal estate of the infant has been applied 
in paying off a charge or redeeming a mortgage, it has been ordered 
that it shall be considered as personal estate for the benefit of the 
infant (^). Lord Eldon, in a well-known case, says, “I have 
uniformly made it a rule, since I have sat here, where property of 
one nature has been applied for the benefit of an infant to property 
of another nature, to have an express provision, that if he shall not 
attain the age at which he shall have a disposable power, the repre- 
sentative shall not be prejudiced in any degree by the act done by 
the Court in contemplation of the infant’s benefit, in all the circum- 
stance surprise or accident can throw round it ” Qi). 

In the case of descendible freeholds of an infant the line of 
descent may be altered, by the act of a guardian of the infant, as 
by the renewal of a lease for lives of which the infant is seised 
ex parte maternd, for the new lease being considered as a new 


(a) Simpson on Infants, (1909) p. 
290. 

(h) 4 My. & 0. 440 ; Be Gist, (1904) 
1 Ch. 398. 

(c) Simpson on Infants, (1909) 
p. 290, and see Lewin, 11th ed. 
(1904), p. 1218. 

{d) Tullit T., Amb. 370, 1 Dick. 
322 ; Ex p. Phillips, 19 V. 124 ; but 
see Ex p: Bromfield, 3 Bro. Ch. 516 ; 
and Dyer v. D., 34 Beav. 504. 


(e) Amb. 371. 

(/) Tullit 'y. T., Amb. 371. 

{g) Ex p, Bromfield, 3 Bro. Ch. 
516 ; Tullit t;. T., 1 Dick. 323 ; but 
see Ex p. Grimstone, Amb. 708 ; Zoach 
V. Lloyd, cited 2 Yern. 192 ; Dennis v. 
Badd, cited ib. 193; Winchelsea v. 
Norcliffe, 1 Yern. 436. 

{h) Ware Polhill, 11 Y. 278 ; 
A.-G. IK Ailesbury, 12 A. C. 672. 
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acquisition and vesting in the infant as a purchaser, will descend to 
the heirs ex parte paternd, as it is immaterial to the infant which of 
the heirs takes it. And it was said by Ilardwicke, C., ^‘to be not 
like the case of an infant’s personal estate turned into real ; for the 
reason of that being still considered as personal estate, is, because 
of the different ages at which the infant might dispose of his 
personal and his real estate, and not out of favour to any one 
representative more than another ” (a). 

But since the Wills Act the reason for the distinction, running 
tlirough the decisions, between the conversion of the property of 
infants and lunatics, no longer exists ; and the leaning of tlie Court 
appears to be to simplify tlie la\v by assimilating the case of infants 
to that of lunatics (h). Further it is now clear tliat an order of the 
Court rightfully made for the sale of real estate operates as a con- 
version from tlie date of the order so tliat the proceeds of sale are 
personalty (c). Accordingly wliere the Court for the benefit of an 
infant converts property of one description into property of another 
description, it will go to the heir-at-law or next of kin, according to 
/'"its~t}haracter at the death of the infant. This principle was acted 
on in Dyer v. 2). (cl) ; in that case timber which was deteriorating was 
cut by order of the Court, and for the benefit of the estate, on the 
property of an infant, who was equitable tenant in fee subject to an 
executory devise over in the event of his dying under twenty-one 
without issue. He afterwards died under twenty-one without issue. 
It was held by llomilly, M. li., that the proceeds of the sale of the 
timber were the personal estate of the infant, that so much of the 
realty was converted into personalty, not when the order was made, 
but at the time when the timber was severed. In Field v. Broivn (c) 
the same judge, however, had held that where, during the life of a 

person having a limited interest, timber is directed to be cut on a 

settled estate, the proceeds of the timber were to be considered as 
realty until some person absolutely entitled thereto elected to take 
them as personalty. But where both the tenant for life, and the 
tenant in fee in remainder of land were lunatic, and under an order 
made in an administration suit timber was cut and sold, it was 
held that the proceeds of the timber were, subject to the life interest, 

{a) Pierson v. Shore, 1 Atk. 480 ; 735. 

Mason v. Day, Pr. Ch, 319. (d) 34 B. 504. 

(?>) Lewin, 11th ed., p. 1218. (e) 27 B. 90, is apparently overruled 

(e) Burgess v. Booth, (1908) 2 Ch. by Burgess v. Booth, supra. 

(0. A.) 648 ; Hyett -v. Mekin, 25 0. D. 
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personal estate of the tenant in fee {a), and so it would be if the 
order were made upon the application of the remaindermen entitled 
in fee simple subject to the prior estate {b). 

Conversion for Particular Purpose. — When realty has been con- 
verted by the Court or trustees for a particular purpose which does 
not exhaust the whole proceeds of the sale, the surplus is to be 
taken as personalty. In Steed v. Preece (c), which was a suit by 
trustees for administration of the trusts of the instrument under 
which these persons were entitled, and also asking for partition 
(before the Act of 1868), a decree was made by which, the Court 
being of opinion that a sale would be for the benefit of the infant 
defendant, and the adult defendant consenting, a sale was ordered. 
A sale was made under the decree, and the purchase-money paid 
into Court, and upon further consideration the adult’s share was 
paid to him, and the infant’s share carried to his separate account. 
The infant afterwards died without having attained twenty-one. 
Jessel, M. E., after reviewing the authorities, and approving 
Flanaglia^i v. F. cited in the judgment in the principal case 
(supra, p. 350), held that the fund in Court belonged to his legal 
personal representatives, and was not to be treated as realty; that 
if a conversion is rightfully made, whether by the Court or a 
trustee, all the consequences of a conversion must follow; and the 
heir or any one else must take the property in the form in which it 
is found unless there be any equity in favour of the heir, or any 
one else, for re- conversion {d). 

The judgment itself may of course make a special provision, as 
where a decree ordering real estate devised in strict settlement to 
be sold for payment of debts, directed that if more were sold than 
was sufficient for that purpose the surplus should be laid out in 
land to be settled to the same uses as the devised estate (c). 

Insurance Moneys, — Questions have arisen with regard to moneys 
arising from insurance against fire of settled property, whether they 
were to be considered as the personalty of the party who had kept 


(a) Hartley v. Pendarves, (1901) 2 
Ch. 498, doubting Field v. Brown, 27 
B. 90. 

(b) Phillips V. Daycock, W. N. 
(1867), p. 54. 

(c) 18 Eq. 192 ,* Burgess v. Booth, 
(1908) 2 Ch. 648 (0. A.). 

{d) Foster v. F., 1 0. D. 588 ,* 


Batteste v. Maunsell, 10 Ir. E. Eq. 
97 ; Be Barker, 17 0. D. 241, sale of 
lunatic’s real estate under Partition 
Act, 1868 ; and see pp. 223 et seq., 
supra. 

(fi) Fellow V. Jermyn, W. N. (77) 
95, and see A..-Gr. v, Ailesbury, 12 A. 0. 
672. 
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up the insurance or as real estate for the benefit of the parties 
entitled to the estate ; for instance in Wm'ivicker v. Bretnall {a) 
during the infanc}^ of a tenant in tail of freehold estates devised in 
strict settlement, a part of the estates consisting of a corn mill was 
let on lease, and the rents were received bj his mother on liis 
behalf, and she thereout paid the premiums necessary for keeping 
up a policy which had been effected in her name for insuring the 
mill against fire. The will contained no provision for fire insurance. 
The mill having been burnt down, and it not being considered for 
the benefit of any person interested in the settled estates that it 
should be rebuilt, it was held that the insurance moneys belonged 
to the infant tenant in tail as his personal estate, and were not 
treated as real estate for the benefit of all persons interested in the 
settled estate. 

Sales Under Statute . — Where the sale of property belonging to 
persons under disability is directed by the Court under the 
Partition Act, 1868, there is an equity for reconversion under 
the Settled Estates Act, 1877, ss. 34, 35, 36, which are imported 
into that Act (fc). On the death, intestate, of the person entitled 
to the proceeds of a sale under the Partition Act in its recon- 
verted state, the heir-at-law will be entitled thereto, as money 
and not as realt3^ In Mordaunt v. Benivell{c) a decree for the 
sale of real estate having been made in a partition suit, the pro- 
perty was sold and the proceeds paid into Court. Three of the 
persons entitled to the shares in the property died intestate before 
the money was distributed, leaving their father their heir-at-law 
and sole next of kin. He took out administration to each of them, 
and then died intestate. It was held that the father took his 
children’s shares of the money as their heir-at-law, but that he 
took them as money, and that on his death they passed to his 
personal representative and not to his heir-at-law. Where, in a 
partition action, an order for sale is made at the request of the 
person under disability under the Partition Act {d), the same equity 
for reconversion arises (c). 


(а) 23 0. D. 188; Graussen v, What- 
man, 93 L. T. 101. 

(б) Poster v. E., 1 C. D. 588, the 
case of an infant ; Mildmay v. Quicke, 
6 0. D. 553 ; Ee Lloyd, 9 P. D. 65 ; 
Powler V. Scott, 19 W. R. 9Y2, married 
women ; Re Barker, 17 Oh. D. 241 ; 


Grimwood v. Bartels, 25 W. E. 843, 
lunatics ; see supra, pp, 223 et seq. 

(c) 19 0. D. 302. 

(d) (1876) s. 6; Carson E. P. S. 740. 

(e) Re Norton, (1900) 1 Oh. 101, 
distinguishing Wallace v. Greenwood, 
IGO.D. 362. 
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Wiiere money is paid into Court, the produee of real estate con- 
verted by compulsory powers under Acts of Parliament, as under the 
69th section of the Lands Clauses Consolidation Act, it in general 
remains in Court subject to the rights of the parties interested in it 
to have it reinvested in land {a), and is to be considered as money 
or personal estate in Court, subject to a trust to be invested in land, 
and theref()re impressed with the quality of real estate (&), until some 
act is done b}^ the owner showing his election to take it as per- 
sonalty (c). But the accumulations will be personal estate {d). It 
is not essential to the reconversion of the money paid into Court 
under the 69th section, that the property should be in settlement, 
because the directions therein that such money is to be invested in 
the purchase of lands to be conveyed in the same manner as the 
lands taken stood settled ’’ means stood limited,'’ words applicable 
to an estate in fee of a person under disability (e). Where land 
belonging to a person of unsound mind has been taken under the 
Act, and the money paid into Court, and the landowner was found 
lunatic and died intestate, Pearson, J., ordered the money to be paid 
out to her heir (/), dissenting from the decision of Lord Crawworthm 
Ex p, Flamank, a similar case (g). But where the payment in is 
made under the 78th section of the L. C. C. Act it will be treated as 
personalty (Ii). 

By the Irish Church Act, 1869 (i), every advowson, with per- 
petual right of presentation to a living in the Established Church 
in Ireland, was converted into personalty, viz., the right to receive 
the compensation which should be assessed b}’^ the Commissioners : 
it was held that the executors of a testator and not the devisees of 
his livings w^ere entitled to the compensation under the Act (/c), 

(a) See, as to payment out to party Sm. 483 ; Me Stewart, 1 Sm. & G. 39. 
becoming absolutely entitled, Be {d) Dixie v. Wright, 32 B. 662. 

Hobson’s Trusts, 7 0. D. 708; Re (e) Eelland t;. Eulford, 6 0. D. 491. 

Smith, 40 Ch. D. 386; Be Morgan, (/) i?e Tugwell, 27 0. D. 309. 

(1900) 2 Oh. 474. {g) 1 Si. (N. S.) 260, 

{!)) Be Stewart, 1 Sm. & G. 32, 39 ; (h) Re Harrop, 3 Drew, 726. 

The M. Ly. Co. v. Oswin, 1 Coll. (0 32 & 33 Viot. c. 42. 

Oh. E. 80 ; Be Taylor, 9 Ha. 596. (^•) Erewen v. E., L. E. 10 Ch. 610. 

(c) Re Horner’s Estate, 5 De G. & 
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LvncoVn's Inn Hall, 1780. 1 Bro. Oh. 503. 


Eesulting Trust on Eailure of the Purposes for which Conversion 
has been directed. 

Testator gave several legacies, and ordered his real and personal 
estate to be sold, his debts and legacies to be paid out of the proceeds 
arising from the sale, and the residue thereof he gave to certain 
legatees, in the proportion of their legacies. Two of the residnarj 
legatees died, living the testator. These shares are lapsed ; and so 
far as they are constituted of personal estate, shall go to the next of 
kin, and so far as they are constituted of real estate, to the heir-at- 
laiv. 

Christopher Holdsworth bequeathed pecuniary legacies to 
certain persons, all which, together with other legacies given by his 
will, he directed to be paid at the end of six months after his decease ; 
and the said testator gave all his real estate not thereinbefore 
devised, and all his personal estate whatsoever, unto the defendants 
Smithson and Ibbetson, their heirs, executors, administrators, and 
assigns, in trust that they should, as soon as convenient after his 
decease, sell all his said messuages, dec,, for such irice or imces as 
could he got for the same, and thereby to convert such real and 
personal estate so to them devised, cmd every part thereof, into ready 
money, and by and out of the money arising by such sale to pay all 
his debts, legacies, and funeral expenses, and charges of proving 
his will ; and after payment thereof, in trust out of such monies 
to arise as aforesaid, to pay all legacies and annuities thereby 
bequeathed, at the time and in the manner thereby directed ; and 
if, after such payments made, and putting out of the funds, as 
thereby directed, for raising the annuities thereby given, and 
indemnifying his trustees from all charges, expenses, and loss which 
might attend the carrying the trusts of his will into execution, there 

[a) This report was copied by Mr. from Lord Eedesdale’s MSS. 

Brown from the notes of Lord Eldon — 
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should remain an overplus in the hands of tife trustees, which he 
apprehended there would be to a considerable amount, he directed 
that the}^ and the survivors of them should, within six months after 
the same should be ascertained, ]3ay the same unto his said 
legatees, in proportion to their several and respective legacies 
therein to them bequeathed ; and the testator thereb}^ willed and 
devised that two several sums of 250h each, which he had therein 
directed to be put out on securities in the names of his trustees, 
and the interest arising therefrom to be respectively paid to 
M, Tliackeray and E. Gaunt during their respective lives, should, 
upon the several deaths of them, the said M. Thackeray and 
E, Gaunt, be paid in the like proportions unto them his said several 
and respective legatees. 

Benjamin Wright and Mrs. Moljuieaux, two of the said legatees, 
died in the lifetime of the testator. 

The bill was filed by the next of kin of the testator against the 
trustees, the surviving legatees and the heir-at-law claiming the 
legacies given to the deceased legatees, their shares in the overplus, 
and in the two sums of 250h as lapsed and become part of the 
personal estate of the testator. 

The cause came on at the Eolls, 10th July, 1778, when his Honour 
(Sir Thomas Seivell), being of opinion that the surviving legatees 
took the whole residue, in proportion to their several legacies^ 
dismissed the bill without costs. 

From this decree the plaintiffs appealed to the Lord Chancellor 
ThuiioWj and, the cause coming on to be heard before his Lordship, 

Mr. Kenyon attempted to support the decree. 

But Lord Chancellor Thnrloiv being clear (without hearing much 
argument) that this was a tenancy in common in the residue, and 
that, therefore, the shares of the legatees who died in the testator’s 
lifetime were undisposed of, said the only question was, whether 
such shares belonged wholly to the next of kin or to the heir-at-law. 

The Attorney -General {a), Mr. Madocks, and Mr. Sehuyn (for the 
plaintiffs, the next of kin), contended, that the testator had converted 

(a) Alexander Wedderburne, Esq., afterwards Earl of Rosslyn. 
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his real estate into ^money out and out; that he had mixed two 
funds, and made all personal estate ; that the cases, therefore, of 
Mallahar v. M, (a), and Diirour v. Motteiix (h)y must govern the 
decision here, and that the blending the funds distinguished this 
case from that of Bighy v, Legarcl (c). Mr. Sdivyn mentioned the 
cases of Flanagan v. F, (d), Fletcher v. Ashburner (e), and Ogle v. 
Cook if). 

Lord Chancellor Thurlow thought the two former cases did not 
apply, but being in general of opinion with the counsel for the next 
of kin, asked the counsel for the heir-at-law upon what grounds they 
could support his claim. 


Mr. Scott ([/), for the heir-at-law, said, they claimed on his behalf 
such interest in the monies produced by the sale of the testator’s real 
estates, as the deceased residuary legatees would have been entitled 
to, if they had survived the testator ; or so much of their shares of 
the overplus, now in the events which have happened, undisposed of, 
as is constituted by the produce of the testator’s real estate. Tiiat 
the heir-at-law is entitled to every interest in land not disi^osed of by 
his ancestor, is so much of a truism that it calls for no reasoning to 
support it. It is not necessary for the heir-at-law to deny that tlie 
intention of the testator has designed him nothing; his intention has 
certainly been equally unpropitious to his next of kin ; but it is not 
enough that the testator did not intend that his heir should take : he 
must make a disposition in favour of another ; if he has not actually 
disposed of all liis real estate, if he has not made an universal heir, 
the law will give such part of his real estate as he has not actually 
and eventually disposed of, even against his intention, and d fortiori 
in a case where he has expressed no intention, to thehasres natus. If 
the interest of the deceased legatees had been an interest in the 
produce of mere real estate, not blended with the produce of personal 
estate, it has been admitted, upon both hearings, that the benefit of the 
lapsed devises would, according to the case of Bighy v. Legard, and 
the princi|)le of the case of Emblyn v. Freeman (h), and of many 


(a) Cas. t. Talbot, 79. 

(h) 1 Yes. Sen. 320. 

(c) Cited 1 Bro. Ck. 501. 
{d) Cited 1 Bro. Ch. oOO. 
(e) 1 Bro. Oh. 497, ante. 


(/) 1 Bro. Ch. 501. 

{g) Afterwards Earl of Eldon, from 
whose notes this argument is taken. 
(h) Pr. Ch. 541. 
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others, have accrued to the heir-at-law. It is admitted, and cannot 
be denied, that where a testator directs real estate to be sold for 
special purposes, if any of those purposes become incapable of taking 
effect, the heir-at-law shall take ; because there is an end of the dis- 
position when there is an end of the purj^oses for which it was made ; 
but it is contended here, the testator had not a special intention, but 
that he meant the produce of his real estate should be considered as 
personal estate ; that he intended to convert it out and out ; that he 
has not kept the funds distinct, but that he has blended them so as to 
be incapable of being distinguished, and that the cases, therefore, of 
Diirour v. Motteiix, and Mallabar v. M., are authorities in point, 
that the whole fund is personal. We admit that a person may decide 
what shall be the nature of his property after his death, so as to 
preclude all questions between real and personal representatives. 
But we insist, that if he has not actuall^^ and eventually so decided, 
they, upon whom the law casts the title to personal estate, can no 
more claim in a Court of equity money arising from the sale of land, 
than the heir can claim property admitted to be of a personal nature. 
As to the question of fact, whether lie meant that, in some event 
only, or that, in all events, the produce of his real estates should be 
considered as personalty, we admit that, in favour of his residuary 
legatees, he meant to convert the whole into personalty, in case all 
his residuary legatees should eventually take the whole ; but we 
contend, that he has intimated no intention as to that part of the 
produce, as to wdiich his disposition in the event which has happened, 
has failed of effect. He converts it out and out, indeed, if you speak 
of his intention as to the qualities of the property, which his legatees 
^vere to take ; but, as to such part of the property as, in the event, 
they have not taken, he has not determined upon its nature ; he 
never meant to determine upon its nature, as between his heir-at-law 
and liis personal representative or next of kin, because he appears 
not to have adverted to the possibility of any events taking place, 
wdiicli would give the one or the other an interest in his property, 
and he designed no part of his property for either. In the event, the 
one or other must take some part of it ; but, to say he has made it 
all personal property, and that therefore the law must give it to the 
next of kin, is to apply an argument deduced from w^hat was the 
testator’s intention in case events had taken place which have not 
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occurred, for the sake of proving a similar intention, if circumstances 
happened directly contrary to those with relation to which only the 
testator framed his intention. To argue from what the testator 
intended with respect to residuary legatees, by way of proving that 
he intended the same in favour of his next of kin, is to reason from a 
case in which intention is expressed, to prove a like intention in a 
case which supposes the absence of intention ; though the testator, 
therefore, intended that his legatees, if they had lived, should take 
their respective shares of such part of the general surplus as was 
produced by the sale of the real estates as money, he has not declared 
any intention relative to its nature, in case that particular intent of 
his should be disappointed. In the event, therefore, which has 
happened, it is so much money undisposed of, arising from the sale 
of lands. Such money in this Court is land, and as such the heir 
claims it. Suppose all the fifteen legatees had died in the lifetime 
of the testator, would it not have been competent to the heir-at-law 
to have insisted in equity, that no sale should be made of the real 
estate ? Would it have been possible to contend that, because the 
testator had blended the funds, in order to make a disposition which 
never took effect, and without a view to any other given circum- 
stances, that he had therefore blended them, if, in the event, he had 
made no disposition ; that, because he had made the real estate 
personal, to give it to his residuary legatees, and to disappoint his 
heir, whether his residuary legatees did or did not, in the event, take 
the benefit of that disposition ? The fact of his having blended the 
funds proves not a mere inattention, not mere indifference to the 
interest both of his next of kin and his heir-at-law, but it proves a 
purpose hostile to both. Can that fact, then, be a ground from 
whence to infer that, in a change of circumstances, he had a purpose 
of kindness and bounty to the next of kin, and adverse to the 
interest of the heir only ? The reason of the intention ceasing, the 
intention should be taken to have ceased. The testator meant to 
change the legal qualities of his property, when he meant to alter 
the disposition which the law would make of his property ; but if, in 
the event, the law was to make the disposition of any part of the 
property, he meant, for aught that appears to the contrary (and 
something must appear to the contrary, to defeat the claim of 
the heir), that the law which made the disposition should decide 
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on the qualities of the property of which it wasl^o dispose. If, then, 
in case all the residuary legatees had died, the heir could have 
prevented a sale, is it to be said, that, because a sale must be made, 
he shall not have that part of its produce wdiich the objects of the 
testator’s bounty cannot take ? It is not true, that where it is 
necessary that a sale should be made, to effectuate the testator’s 
purposes which are capable of taking effect, that such sale will 
convert the nature of that part of its produce which cannot be applied 
according to the testator’s intention. He then cited, distinguished 
and commented upon the following cases: Emhlijn v. Freeman {a) ^ 
Dighy v. Legard (b), Mallabar v. Jlf. (c), Diirour v. Motteux (d), 
Cruse V. Barley (c), Flanagan v. F, (/), Scudamore v. S, (g), Ogle v. 
Cook (h). 


Lord Chancellor Thurlow reversed the decree, and directed an 
account to be taken of the personal estate, and the money arising 
from the sale of the real estate, and that the share of the deceased 
legatees in the overplus should be divided between the next of kin 
and the heir ; that is, so much of those shares as was constituted of 
the personal estate, to the next of kin, and so much as was made up 
of the produce of the real estate, to the heir. 

He said, that he fully approved the determination in Dighy v. 
Legard, That he used to think, when it was necessary for any 
purposes of the testator’s disposition, to convert the land into 
money, that the undisposed money wmuld be personalty; but the 
cases fully proved the contrary. It would be too much to say, that 
if all the legatees had died, the heir could, as he certainly might, he 
said, prevent a sale, and yet to say that, because a sale was 
necessary, the heir should not take the undisposed part of the 
produce. The heir must stand in the place of the residuary 
legatees who died, as to the produce of the real estate. He said, 
he approved the distinctions made on behalf of the heir, and 
decreed as before. 


{a) Pr. Oh. 541. 

(b) Cited 1 Bro. Oh. 501. 

(c) Oas. t. Talbot, 19. 

(d) 1 Ves. Sen. 320. 

(e) 3 P. W, 20. 


(/) Cited 1 Bro. Oh, 500. 

(g) Pr. Oh. 513. 

(h) As to which see Collms y. Wake- 
man, 2 y. 686. 


400 


CONVEBSION. 


Acki’oyd y. Smitlison. 

NOTES. 

1. Eesulting trusts on failure of disposition of money to arise from sale 

of land. 

2. Eesulting trusts wlien money is directed to be laid out in land upon uses 

wbieb wholly or partially fail, p. 402. 

3. How the heir and next of Idn take pro])erty directed to be converted, p.404. 

4. When a residuary devise or bequest comprehends property which would 

otherwise have resulted to heir or next of kin, p. 406. 

o. TJndisposed-of interest where no heir or next of kin, p. 411. 

1. Eesulting Trusts on Failure of Disposition of Money to arise from 

Sale of Land. 

In Ackroyd v. Smithson^ it will be observed that the disposition of 
the money to arise from the sale of the real estate was originally 
comidete, but a lapse by the death of two of the residuary legatees 
ill the lifetime of the testator caused the failure of the disposition as 
to their two shares, which, although actually converted into money, 
resulted to the heir-at-law as undisposed-of real estate. 

Since the case of Ackroyd v. Smithson^ so celebrated for the 
elaborate argument of Mr. Scott, afterwards Lord Eldon, it has 
never been doubted, that, where a testator directs real estate to be 
sold, and the produce of the sale to be applied for a purpose which 
either wholly or X3artially fails, the uiidisposed-of beneficial interest 
will result to his heir-at-law and will not go to his next of kin, 
although the land may have been actually converted into money. 
Where a testator means, with regard to a particular purpose, to 
convert his real estate into personal, if that purpose cannot be 
served, the Court will not infer an intention to convert the estate for 
any other purpose not expressed {a). 

The same result follows where money arising from land directed 
to be sold is given over on an event which does not happen. Thus 
in Jessopp v, Watson (b), a testator directed a mixed fund, composed 
of the produce of his real and personal estate (see the principal case) 
to be applied to certain specified purposes, and the residue to be 
divided among his children, or child, at twenty-one, if sons, and 
twenty-one or marriage, if daughters, and if there was no child who 
should become entitled under the trusts, to such person as he should 
by his codicil appoint. The testator died without having made a 
codicil, leaving an only daughter, his heiress-at law, who died under 

(a) Per Eldon, 0., Hill v. Cock, 1 H. L. Oas. 656. 

Y. & B> Ito; Bective v. Hodgson, 10 {1) 1 My. & K 665, 
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twenty-one, intestate and unmarried. Leach, TM. E., held, that so 
much of the residuary fund as was constituted of real estate descended 
to the heiress, and that so much as was constituted of personal 
property went to the next of kin (a). 

So, where land is directed to be converted into money, and the 
whole, or part, is given for a purpose which fails on account of 
illegality, the whole or part which, on this account, remains undis- 
posed of, results to the heir-at-law as real estate. As, for instance, 

■ where money, to arise from the sale of land, is limited so that the 
bequest is void, as violating the rule against perpetuities (b). In 
Eyre v. Marsden (c), accumulations were directed to be made for 
more than twenty-one years from the death of the testator out of the 
income of his residuary real estate to be converted into money. The 
direction was void under the Thellusson Act (d), as to the excess 
of the accumulation over the twenty-one years, and the excess 
accumulations were held to result to the heir-at-law, and not to the 
next of kin. It happens,” observes Langdale, M. E., that thex^e is 
a failure of the testator’s intent. The income of the money arising 
from the sale of the real estates cannot be allowed to accumulate, 
and applied as the testator meant. The purposes of the will, as far 
as they can be lawfully carried into effect, do not exhaust the whole 
beneficial interest aidsing out of the real estate, and I think that the 
heir is entitled to the unexhausted interest.” In Simmons v. 
Pitt {e), which was the converse case, a testator by his will disposed 
of an existing charge upon real estate, directing that it should 
form part of his residuai^y pei’sonal estate and that the residue 
should be laid out in land, and accumulatioixs made out of the 
income thereof, which were partially void under the Thellusson 
Act. The charge "was disposed of as personal estate, and was 
pei’sonal estate before it was appointed, and thei^efore the accumu- 
lations, in so far as the}^ were excessive, went, notwithstanding 
the direction to convert into land, to the next of kin as personal 
estate. 

Where a trust for sale is bad as not limited to take effect within 


(a) See also Fitch v. "Weber, 6 Ha. 
145 ; Roberts v. Walker, 1 Russ. & M. 
752. Ogle V. Cook, cited in the ^ prin- 
cipal case, is not an exception to the 
general rule : see Collins v. Wakeman, 
2 Y. 686. 

(0 Burley v. Evelyn, 16 Si. 290 ; 
W. & T. — VOL. I. 


Buchanan v. Harrison, 1 John. & H. 
662. 

(c) 2 Keen, 564 ; and see Wildes v. 
Davies, 1 Sm. & G. 475 ; Halford v. 
Stains, 16 Si. 488. 

{d) 39 & 40 Geo. 3, c. 98. 

(e) L. R. 8 Ch. 978. 
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the period prescribed bj^ the rule against perpetuity, but the persons 
entitled to the proceeds of sale are all ascertainable within the 
period, the trust for sale is disregarded and the beneficiaries take 
the property as real estate {a). 

An express direction that the proceeds of the sale of real estate 
shall be deemed personalty will not prevent the operation of the rule 
in favour of the heir-at-law ; for however absolute such direction for 
conversion maj^ be, it will be construed to extend to the purposes of 
the will onl^ (b)y and although a direction that the proceeds of real 
estate shall be deemed personalty be followed by an express 
declaration that the heir-at-law shall not take in case of lapse, he 
will not, unless there he a disiyosition thereof, be excluded from what 
the law in the absence of such disposition would give to him. 
Thus, in Fitch v. Weber (c), a testatrix devised and bequeathed 
her real and personal estate, in trust as to the real estate 
for sale as soon after her decease as conveniently could be, and 
declared that the trustees should stand possessed of the proceeds of 
the sale, as a fund of jpersonal and not real estate for tvMch 
j^urpose she declared such proceeds, or any part thereof, shoidd not 
in any event lai^se or result for the benefit of her heir-at4aiv ; and, 
after giving legacies, the testatrix directed her trustees to pay and 
apply the residue of her estate and effects as she should by any 
codicil to that her will direct or ai^point. The testatrix made no 
codicil. Wigram, V.-C., after an elaborate examination of the 
authorities, held, that the heir-at-law was entitled to the proceeds of 
the real estate undisposed of by the will. See further on this point, 
Parts 3 and 4, post. 


2. Resulting Trusts when Money is directed to be laid out in Land 
upon Uses which wholly or partially fail. 

The principle upon which Ackroyd v. Smithson was decided, 
applies also to the converse case of money directed to be laid out in 
the purchase of real estate, devised to uses which partially fail, as 
well as those which wholly fail to take effect ; for the undisposed-of 


(а) Goodier'i;. Edmunds, (1893) 3 Oh. 
455 ; Be Daveron, Ib. 421 ; Appleby, 
(1903) 1 Oh. 565. 

(б) See Collins v. Wakeman, Am- 
phlett V. Parke, 2 Russ. & M. 221 ; 
Taylor v, T., 3 Be G. M. & G. 190, 


overruling Phillips v. P., 1 My. & K. 
649 ; Robinson v. London Hosiutal, 
10 Ha. 19 ; Ellis v, Bartrum, 25 B, 
110; Bedford v. B., 35 B. 584, and 
Part 4, post. 

(c) 6 Ha. 145. 
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interest in tlie money or the estate, if purchased with the money, 
will result for the benefit of the next of kin of the testator, and will 
not go to the heir-at-law. In Cogan v. Stevens {a), the testator 
ordered that 30,000L should be laid out immediately by his executors 
in the purchase of an estate or estates in the county of Devon or 
Cornwall, the income of which should belong to his widow during her 
life, and after her decease to certain persons (ail of whom died during 
the life of his widow, without issue), in tail, with remainder to a 
charity. I'he money was not laid out, and the gift to the charity 
being void under the then law of mortmain (6), it was held by Lord 
Cottenhani) that the next of kin, and not the heir-at-law of the 
testator, were entitled to the fund. ‘‘ The result of the whole 
authorities,” said his Lordship, seems to be, that, before Aekroyd v, 
S77iithso7i, no distinction was recognised between the doctrine as 
applicable to a conversion of money into land, or land into money : 
that, as to both, an opinion prevailed that when a conversion was 
necessary, and part of the object failed, the unappropriated pro- 
ceeds belonged to that representative on whom the law cast that 
description of property in which such proceeds were found to exist. 
This, as to land converted into money, was corrected in Aekroyd v. 
S77iithso7i; but 110 case lias occurred in which the point has been 
argued and determined as to money converted into land. I say 
argued and determined, because, if determined in Leslie v. Devon- 
shire (c), and Fleteher v. Chcvpnian (d), it certainly was not 
argued ; but there are undoubtedly dieta of very eminent Judges, 
since that time, which seem to show an impression on their mind, 
that the principle of Aekroyd v. Smithson was not to be applied to a 
conversion of money into land. Those learned Judges had not the 
benefit, which I have had, of hearing the point fully and most ably 
argued ; and having, after the fullest consideration, come to the 
conclusion that that principle does apply to the present case ; and 
as I am not bound by any of the authorities to maintain a distinction 
which was not originally supposed to exist, and which cannot be 
maintained in reason, and which, therefore, if maintained, would be 
a reproach to the law as it stands, I feel myself fully justified in 
preserving the uniformity of the rule, as applicable to the two cases, 
by deciding against the claim of the plaintiff ; and I ma}^ be allowed 


(a) 1 B. 482 (n.). (c) 2 Bro. Ch. 187. 

(h) See now the Mortmain and (rZ) 3 Bro. P. 0. 1. 
Charitable Uses Act, 1891, s. 7. 
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to express some satisfaction in finding I am not compelled by 
ill ' authority to hold that any heir should take, as such, what had no 

I inheritable quality, hut was pure personal estate, at the time of the 

! ancestor’s death, or that, as devisee, he should take that which was 

never destined for him, but was in most unquestionable terms given 
I to another” (a). As to whether the next of kin take the property 

resulting to them as real or personal estate, see Part 3. 

!! 

3. How the Heir and Next of Hin take Property directed 
" to be converted. 

I Conversion absolute — Partial Failure of Objects of — Where an 

absolute conversion of land is directed for the general 'purposes of the 
tvill, and some of these purposes fail, yet, the conversion being 
effectual, the surplus proceeds of the land sold, and the unsold 
land, both result to the heir as personal estate, and if the heir is 
dead go to his personal representatives. In Re Richerson (b), a 
testator devised his real estate upon trust for sale, and directed that 
the proceeds should form part of his residuary personal estate, which 
he bequeathed to a class which failed. In 1890 the trusts came to 
an end. Part of the land was sold, part was unsold. The heir had 
died in 1872 intestate. Chitty, J., held that the proceeds of the 
real estate sold, and the realty unsold, both went to the personal | 

representative of the heir (c) ; and probate duty was payable upon the I 

land unsold (cZ). Semble, that in such a case as the above, no act on ; 

the part of the heir electing to take such partial interest as real | 

estate would change its character (c). j 

Conversion absolute — Entire Failure of Objects of , — If there is a | 

total failure of the objects for which conversion was directed, the j 

heir will take the estate as realty (/). Aud'^-^ale mineces..sarily 
made by trustee^jyiiT noF^ the rights of the parties, as the"\^ | 

(tx) See also Hereford v, Eavenbill, v, Lomas, L. R. 9 Ex. 29 ; Hamilton i;. I 

1 B. 481. Foot, 6 Ir. R. Eq. 572, 578. I 

(5) (1892) 1 Ch. 379. {d) A.-Gr. y. Lomas, L. E. 9 Ex. 29. ! 

(c) See Wright W. , 16 Y. 188,10 (e) Jarmaii (1893), 566; see lie : 

E. E. 161 ; Smith v. Olaxton, 4 Madd. Wragg, 63 L. T. 219. > 

484; Dixon V. Dawson, 2 S. & S. 327 ; (/) Chitty v. Parker, 2 Y. 271. 

Jessopp V. Watson, 1 My. & K. 665 ; See remarks on this case in A.~Gr. v, I 

Hatfield t?, Pryme, 2 Ooli. Ch. E. 204 ; Lomas, supra; Bagster v, Eackerell, j 

Wilson V. Coles, 28 B. 215 ; Wall v, 26 B. 469; Buchanan v. Harrison, 1 j 

Golshead, 2 De G. & J. 683 ; A-G. John. & H. 662. i 
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proceeds will in that case be considered as the real estate of the 
heir (a). If the testator were seised ex 'pwrte matenui, his heir in 
the maternal line will be entitled (/?)• 

In Smith V. Claxton{G), Leach, M. R., said: Where a devisor 
directs his lands to be sold, and the produce divided between A. and 
B., the obvious purpose of the testator is, that there shall be a sale, 
for the convenience of division; and A. and B. take their several 
interests as money, and .not land. So, if A. dies in the lifetime of 
the devisor, and the heir stands in his jhace, the purpose of the 
devisor, that there shall be a sale for the convenience of division, 
still applies to the case ; and the heir will take the share of A. as A. 
would have taken it — as money, and not land. But in the case put, 
let it be supposed that A. and B. both died in the lifetime of the 
devisor, and the whole interest in the land descends to the heir; the 
question would then be, whether the devisor can be considered as 
having expressed any purpose of sale applicable to that event, so as 
to give the interest of the heir the quality of money. The obvious 
purpose of the devisor being, that there should be a sale for the 
convenience of division between his devisees, that purpose could 
have no application to a case in which the devisees wholly failed ; 
and the heir would, therefore, take the whole interest as land (d)T 

Conversion directed for Particular Pmpose, — Where a conversion 
is directed not absolutely, for all the purposes of the will, but for a 
particular purpose, such as payment of debts, all that is not required 
for that purpose results to the heir as land, as if the conversion had 
entirely failed {e). 

Where trust to Convert is illegal, — See supra, p. 401. 

Personal Estate, — The same principles apply in the case of 
personalty directed to be converted. If it is directed to be laid out in 
land for the general purposes of the will, it goes, if the trusts partially 
fail, to the next of kin ^^.9 real estate (/) ; both the personalty which 
has been so invested, and that which has not (cf). 


[a) Davenport v, Ooltman, 12 Si. 
610 ; Oooke v, Dealey, 22 B. 196 ; cf. 
Bowra v. Rhodes, 31 L. J. Oh. 676 ; 
Ee Richerson, (1892) 1 Oh. p. 383. 

{b) Hutcheson v. Hammond, 3 
Bro. Oh. 128 ; Wood v. Skelton, 6 Si. 
176 ; Buchanan v, Harrison, 1 John. & 
H. 673. 

(c) 4 Madd. 492. 

(d) See also Bagster v, Fackerell, 26 


B. 469 ; Wall Oolshead, 2 De G. & 
J. 683. 

(e) Wright r. W., 16 Y. ISS ; Me 
Richerson, (1892) 1 Oh. 379, 

(/) Ourteis v. Wormaid, 10 0. D. 
172 ; overruhng Reynolds v, Godlee, 
Johns. 536 ; and cf. Oogan v, Stevens, 
1 B. 482, supra, p. 403. 

(g) See JEe Richerson, (1892) 1 Oh. 
at p. 384. 
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4. When a Residuary Devise or Bequest comprehends Property 
which would otherwise have resulted to the Heir or Next of Km, 

In the cases we have before considered, the competition has been 
between tlie heir-at-law and the next of kin, where there has been 
a resulting trust for one of them ; but whatever may result to either 
the heir-at-law or next of kin, may, by appropriate words, be given 
to others. The question is, does the will of the testator show a clear 
intention that the conversion directed is to be an absolute conversion 
for all the purposes of his will? Unless this intention is clearly 
indicated, the conversion will be deemed to be directed for the 
particular purposes of the will only. 

Heir and Residuary Legatee, — First, with regard to that class of 
cases in which the competition has been between the heir-at-law and 
the residuary legatee. Unless an intention is expressed in, or can 
be inferred from the whole will, that the proceeds of the sale of real 
estate undisposed of is to form part of his personal estate, it will not 
pass under a residuary bequest. 

Thus in Maugham v. Mason (<x), a testator devised freehold 
chambers to trustees and their heirs, upon trust to sell, and to apply 
the money arising by such sale toward payment of legacies, and the 
rents, until sale, to be ap23lied to the same uses ; and, after giving 
some pecuniary and specific legacies, as to the rest, residue, and 
remainder of his personal estate, after payment of his debts, legacies, 
and funeral expenses, he bequeathed the same to his trustees, upon 
trust to convert all the said residue into money, and to lay out the 
same in the purchase of freehold property, to be settled as therein 
mentioned. The executors paid all the debts, funeral expenses, and 
legacies, out of the personal estate, not making sale of the real estate. 
Grant, M. E., held, that the real estate, after payment of legacies, 
which were a primary charge upon the personalt}’^, resulted to the 
heir-at-law, and did not pass under the residuary bequest. The 
observation,” said his Honour, ‘‘is perhaps minute, that the money, 
produced by the sale of the real estate, could not with propriety be 
spoken of as personal j)roperty to be converted into money ; at most, 
however, this is a general bequest of the residue of his personal 
estate ; and the question is, what was meant to be included under 
that description. Pi^opeiiy speaking, nothing is the personal estate 
of a testator that was not so at his death. He may certainly so 



(a) 1 y. & B. 410. 
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express himself as to show that something else was intended ; hut 
where there is nothing but a direction to sell land, with application 
of the money to a jparticulai' pitrpose, and a subsequent bequest of 
the rest and residue of the personal estate, I know of no case in 
which it has been held that the surplus, after the particular purpose 
is answered, forms part of the personal estate, so as to pass by the 
residuary bequest. The mere disposition of the residue of personal 
estate can never solve the question^ ivhat is personal estate. The 
clause may be so conceived as to show the sense in which those 
words are used ; but here is nothing more than those words, 
unaccompanied with anything explanatory of the sense in which 
they were used (a).” 

Where, however, a testator expressly declares, that the money 
arising from the sale of real estate shall be considered as part of the 
personalty, it will pass under a general residuarybequest of personalty 
in the same will QS), and it is liable to the trusts which attach to 
such residuary personal estate, and to the legal incidents aifecting 
it (c) ; and the intention that the proceeds of the sale of real estate 
should pass under a residuary bequest of personal estate, may be 
inferred from expressions in the will irresistibly leading to such a 
conclusion : and the blending of the real with the personal estate 
has been considered as furnishing an indication of such intention. 
In Court V. B'iickland{d) a testator devised and bequeathed the residue 
of his personal and his real estate upon trust for sale, and upon trust 
to dispose of the moneys to arise from such estates after payment of 
debts, &c. upon the trusts thereinafter declared. He declared, also, 
that from the time of his decease the unsold real and personal estate 
should be subject to the trusts thereinafter declared concerning the 
sale moneys, and that the rents, &c. should be deemed annual 
income, and that until sale such real estate shoidd be transinissihle 
as ptersonal estate, and he considered as converted in equity. He 
then directed a sum to be set aside out of the sale moneys and 
invested, and after the death of his wife to form part of his residuary 
personal estate, and subject thereto, and to the payment of his debts, 


[a) See also Berry v. Usher, 11 Y. 
87 ; Kellet v. IL, 3 Dow, 248 ; Collins 
V. Wakeman, 2 Y. 683 ; Robinson 
V. London Hospital, 10 Ha. 27 ; Be 
Cameron, 26 C. D. 19 ; Hixon 
V. Dawson, 2 S. & S. 327; Collis v. 
Robins, 1 De G, & Sm, 131 ; Hamilton 


V. Root, 6 Ir. R. Eq. 572, 

(b) Kidney v. Coussmaker, 1 Y. 
436. 

(c) Bright V. Larcher, 3 De G, & J. 
156 ; Field v. Peckett, 29 B. 568, 

(d) 1 C. D. 605. 
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&c., his trustees were to hold his residuary loersonal estate in trust 
as to one moiet}^ for his son, and as to the other for his daughter. 
The son died in the testator’s lifetime intestate, leaving a son. J essel^ 
M. E., whilst recognising the general rule, held that the intention was 
that the proceeds of sale of the real estate should he included in 
the residuary personal estate,” and should not go to the heir-at-law. 
In Singleton v. Tomlinson (a), a testator directed his executors to 
pay his funeral expenses and debts out of the i^oceeds of his 
'pro'perty, and reciting that he was possessed of landed and chattel 
property, directed his executors to sell his lands, and after some 
specific devises and bequests, constituted T. his residuary legatee. 
Held, there was a conversion not for a specific purpose only but 
out and out, and that the surplus passed to the residuary legatee 
and not to the heir (6). 

Failure of Gifts of Money out of Proceeds of Sale of Beal Estate . — 
It has always been held that a will as to personalty speaks at the time 
of death of the testator. The residuary legatee has, therefore, always 
taken not only what is undisposed of by the expressions of the will, but 
that which becomes undisposed of at the death, by disappointment 
of the intentions of the wdlL Before the Wills Act (c), it was other- 
wise as to the residuary devisee of real estate, or of the price of real 
estate. As to him, the will spoke only at the time of making it, and 
he took as specific devisee the lands or the price of them, not included 
in the particular devises contained in the will ; but where part of 
the proceeds of sale was directed to be applied to a particular purpose 
which failed, either by lapse or illegality, such part would go to the 
heir-at-law, unless he was excluded directly or by inference, and not 
to the residuary devisee of the proceeds. In Jones v. Mitchell (d), 
the testatrix by will gave 800Z. out of the money to be produced by 
the sale of her real estates, to trustees, for the benefit of certain 
charitable institutions : and she gave the residue of the money to 
J. E. Tlie gift of the 800Z. being void, Leach, V.-C., held that the 
heir of the testatrix, and not J. E., was entitled to it. The 
devisor,” said his Honour, at the time of making the will, intended 
that the residuary devisee of the price of the land should take such 


(a) 3 A. C. 404. 

{h) And see Hutcheson v. Hammond, 
3 Bro. Oh. 148 ; Wright i;. W., 16 V. 
188 Kellet v. H., 3 Dow, 248 ; Byam 
V. Munton, 1 Buss, & M. 503 ; Mallabar 
V, M., Cas. t. Talb. 78 ; Brown v. Bigg, 


7 y. 280; Griffiths v. Pruen, 11 Si. 202 ; 
Bromley v. Wright, 7 Ha. 334 ; Spen- 
cer V. Wilson, 16 Eq. 501. 

(c) 1 Yict. c. 26. See infra, p. 410, 

(d) 1 S. & S. 290, 
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residue, subject to the deduction of the 800L,*and not the 800Z., 
which is therefore undisposed of, and results to the heir.” The 
residue was, in fact, considered as the gift of a specific sum, after 
deducting 800L from the purchase-money, and J. R- had no right, 
therefore, in any event, to take more than the sum given to him (a). 

The fact, however, of the testator having hlencled the produce of 
his real with his personal estate, has in some cases been considered 
a sufficient reason for excluding the heir, in favour of the residuary 
legatee, of the ]3roduce of the real and personal estate, by applying 
to the mixed fund the rule applicable to personalty, such rule being, 
even under the old law, that the residuary legatee of personalty takes 
what is not effectually disposed of (6). In Cruse v. Barley {c) the 
funds were blended, a contingent legacy given thereout failed, but 
the heir was held entitled. 

In the case of Amplilett v. Parke {cl), a leading authority upon 
this subject, a testatrix gave her real estates upon trust to be sold, 
and directed the moneys to arise from such sale, to be considered and 
taken as part of her personal estate ; she then directed, that, out of 
the moneys to arise from such sale, and out of all other her personal 
estate, certain pecuniary legacies should be paid ; and bequeathed all 
the residue of her personal estate, and of the moneys arising from the 
sale of her real estates, upon trust for two persons and their children. 
Some of the pecuniary legacies having lapsed, it was held by Lord 
Brougham’, reversing the decision of Sir John Leach, that the 
conversion of the real estate into personal, directed by the will, ivas 
not absolute, hut partial only, for the purpose of making good the 
pecuniary legacies, and that such of those legacies as had lapsed, in 
so far as they were payable out of the produce of real estate, had 
lapsed for the benefit of the heir-at-law. The rule,” observed his 
Lordship, which I have stated to be extracted from all the cases is 
that you must clearly prove that the heir-at-law is excluded ; that 
the words prevent the possibility of considering anything to be left 
as a resulting trust for him ; and that the burden of such proof lies 


(a) See Jarman (1893), p. 599; also 
Hutcheson v. Hammond, 3 Bro. Oh. 
128; Collins v. Wakeman, 2 V. 683 
(a case probably of “exception”) 
Gribbs V, Rumsey, 2 Y. & B. 294 ; 
contra, Page v, Leapingwell, 18 Y. 
463, 11 R. R. 234; Noel Henley, 7 
Price, 240. 

(5) See Diirour v. Motteux, 1 Yes. 


Sen. 320 ; the dictum of Lord Thurloio 
in Hutcheson v. Hammond, 3 Bro. Oh. 
148; Kennel v. Abbot, 4 Y. 802; 
Green v. J ackson, 5 Russ. 35 ; Salt v. 
Ohattaway, 3 B. 576. 

(c) 3 P. W. 20. See Theobald on 
Wills, 7th ed,, 257. 

(d) 2 Russ. & M. 221. See Jarman 
(1893), 604-607, 
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upon those who claim in opposition to him. It is not at all 
inconsistent with that rule, but rather flows from it, and I agree in 
holding, that a testator may provide, not only that the undisposed 
residue, which is strictly personal, shall go to the residuary legatee, 
but that all lapsed legacies, of whatever nature, shall also go to him ; 
and that, if it is clear, therefore from express words, that he gave 
him the laj^sed legacies that were to be raised by the sale of real 
property, and failed in consequence of lapse, mortmain, or any other 
cause ; if he says, for instance, ^ I give all the lapsed legacies as parcel 
of my residue, to the residuary legatee,’ cadit quastio ; there is no 
doubt he may ; and if he can do it by express words, he can do it 
by plain and obvious intention to ])e gathered from the whole 
instrument. If you once arrive at the conclusion, that the testator 
has displaced the heir, then, of course, the lapsed fund falls into the 
residue by express intention.” 

The cases in which a contest could take place between the heir 
and the residuary devisee are now rare, for by the 25th section of 
the Wills Act, it is enacted that unless a contrary intention shall 
appear by the will, such real estate or interest therein as shall be 
comprised, or intended to be comprised, in any devise in such will 
contained, which shall fail, or be void, by reason of the death of the 
devisee in the lifetime of the testator, or by reason of such devise 
being contrary to law, or otherwise incapable of taking effect, shall 
be included in the residuary devise (if any) contained in such will.” 
B}^ section 33 of the same Act, it is also enacted that devises or 
bequests to a child or other issue of the testator who shall die leaving 
issue living at the testator’s death shall not lapse. 

Residuary Legatee. — When the proceeds of the sale of real and 
personal estate are made a mixed fund, the context of the will may 
pass surplus proceeds to the residuary legatee (<^), and where the 
conversion is absolute for the general purposes of the will, the 
residue of converted realty goes to the residuary legatee [h). 

Charges and Exceptions. — A sum expressly excepted out of the 
produce of sale(c), but not attempted to be disposed of, belonged to 
the heir, but since the last-mentioned Act it would go to the resi- 
duary devisee (cZ). But if the devise to a particular person or for a 

(a) Evans v, Crosbie, 15 Si. 602 ; Allen, 23 L. E. Ir. 236. 

Wildes V. Davies, 1 Sm. & Gr. 475. (c) As in Collins v. Wakeman, 2 

(&) Singleton v. Tomlinson, 3 A. 0. Y. 683. 

404, supra, p. 408 ; of. Gethin v. (d) See Jarman (1893), 598, 603, 608. 
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particular purpose is intended to be a charge onl}^ as distinguished 
from an exception, the failure of the particular devise will enure for 
the benefit of the specific devisee, and not for that of the residuary 
legatee (a). 


5. TJiidisposed-of Interest where no Heir or Next of Kin, 


If the author of a resulting trust dies intestate as to the 
resulting interest, and without heirs, any real estate consisting of any 
estate or interest, whether legal or equitable, and whether devised to 
trustees or not, escheats (subject to the Intestates Estates Act, 
1890, p. 412, infra) in the case of freeholds, to the Crown, and 
in case of copyholds to the lord under s. 4 of the Intestates 
Estates Act, 1884 {h). Before this Act the trustees of such legal 
estate would in such a case have been entitled beneficially (c). By 
s, 7 of this Act where any beneficial interest in the real estate of any 
deceased person, whether the estate or interest of such deceased 
person therein was legal or equitable, is owing to the failure of the 
objects of the devise or other circumstances happening before or 
after the death of such person in whole or in part not effectually 
disposed of, such person shall be deemed, for the purposes of this 
Act, to have died intestate in respect of such part of the said 
beneficial interest as is ineffectually disposed of (d). 

As to personal estate before 1 Wm. 4, c. 40, the executors took the 
imdisposed-of interests beneficially, subject to the payment of debts; 
unless the will showed an intention that they sliould be trustees 
of it. The Act gives them such undisposed of residue as trustees 
for the next of kin, unless a contrary intention is expressed by the 
will (c). But, if there are no next of kin, since tlie Act does not apply 
as betw^een the executors and the Crown, and the executors will take 
beneficially, unless a contrary intention is shown (/). x4. contrary 

intention will be inferred from the gift of a pecuniary legacy to 
a sole executor or of equal pecuniary legacies to all the executors, 


(a) See Jarman (1893), 316, 321, 60S, 
and Carter v. Haswell, 26 L. J. Oh. ol6. 

(b) Intestates Estates Act, 1884. As 
to s. 4 of the Act, see Me Wood, (1896) 
2 Oh. 596. 

(c) See as to freeholds, Taylor v. 
Haygarth, 14 Si. 8 ; Walker v. Denne, 
2 y. 185; Be Yan Hagan, 16 0. D. 
IS ; Be Lashmar, (1891) 1 Oh. 258 ; Be 


Wood, supra : as to copyholds, Burgess 
V. Wheate, 1 Eden, 177; Gallard v, 
Hawkins, 27 0. D. 298. 

(d) Be Wood, (1896) 2 Ch. 596. 

(e) See Harrison v. H., 2 H. & M. 
237. 

(/) Bacon’s Will, (1886) 31 0. D. 
460. 
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but when once there is inequality, whether in respect of pecuniary 
legacies, or in respect of specific legacies, then there is no pre- 
sumption of a contrary intention sufficient to displace the legal 
title of the executors (a) . If they are appointed trustees as well 
as executors they do not take, and the personal estate goes to 
the Crown (h). By the Intestates Estates Act, 1890, the real 
and personal estates of persons dying ivhoHij intestate after 
1st September, 1890, leaving a widow but no issue, are to the 
extent of 500L to belong to the widow (c). 

As to a resulting trust in the case of a friendly society where 
the objects for which subscription had been made did not exliaust 
the fund, see Cimnack v. Edivarcls (d), 

(a) Re Grlukman, (1908) 1 Oh. 552; (c) See Re Twigg, (1892) 1 Ch. 579; 

(1908) A. 0. 411. Re Heath, (1907) 2 Ch. 270. 

{!)) Taylor v. Haygarth, 14 Si. 8; (d) (1896) 2 Oh. 679. See also 

Re Gozman, 15 C. D. 67. Braithwaite v, A.-G. (1909) 1 Ch. 510. 
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1752. 2 Ves. Sen. 431. 


Donatio Mortis CansS,. 

Delivery necessary to donations mortis causa ; but the delivery of 
receipts for South-Sea Annuities is not sufficient, though strong 
evidence of the intent. 

The end of the bill was to have a transfer of 600L New 
South-Sea Annuities made to the plaintiff, as executor of John 
Mosely, and to have certain specific parts of the personal estate 
of William Fly, dead, intestate, delivered or made over to the 
plaintiff. Another prayer of the bill was to have an account 
of what was due to Mosely for services performed to Fly, against 
whose estate this demand was made. 

The case the plaintiff* made was this : he was executor of Mosely, 
who was related to Fly by affinity, having married his aunt ; that 
Fly had great obligations to Mosely, who took care of him in his 
infancy ; and to his house Fly use to come from school when it 
broke up : and afterwards, Mosely, who, in the latter part of 
his life, appeared to be in very mean circumstances, lived with 
Fly as his servant until Fly’s death, had his victuals there, 
performed services to him, and had now and then a shilling given 
him. From thence FI}" made profession of a strong intent to do 
for him at his death, and had great kindness for him ; in pursuance 
of which, as Fly drew near his end, being in a very bad state 
of health, during that time he made Mosely several donations 
mortis causa, in prospect of death. Four times were fixed on 
by the witnesses, of which several were examined in the cause, 
speaking of actual gifts, and declarations supporting them. First, 

(a) S. 0. 1 Dick 170. 
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18th Januaiy, 1746, which was spoken to by the porter of 
FarnivaFs Inn. The second, 6th February, 1746, which was the 
principal proof relied on by the plaintiff to support the gifts of 
these annuities, and was proved by Fly’s barber, who, being sent 
for by Fly, found Mosely with him, and no other, and swore to 
the particular words used, and declarations made : that Fly said 
to him, viz. : I intend to give him (speaking of Mosely) 

Longford estate for his life ; but I have considered of it ; and 
that which is worth 40k a year to another, is not worth so much 
to him ; for if the tenants wanted an abatement for repairs, he 
would allow it; and, therefore, I will do better for him.” That 
thereupon Fly went to his escritoire, and, taking three papers, 
said, ‘‘I give you, Mosely, these papers, which are receipts for 
South-Sea Annuities, and will serve you after I am dead.” The 
third, 23rd February, which was proved by one who swore that 
in his presence Fly said, ^‘Mosely, I give you all the goods and 
plate in this house.” Fourthly, 3rd March, by the said barber, 
who swore that Fly declared to him, and to another person, who 
only were present, that he gave to Mosely all his household goods, 
money, arrears of rent, and everything that should be found in his 
house, except his sword, gun, and books, and that this, together 
with those three receipts, would make, 2,000Z. : that he wished 
a gentleman of his acquaintance had his sword and gun, but all 
the rest he gave to Mosely. He died in April following. 

Argument for the plaintiff . — These were argued to be so many 
declarations of bounty, supported by so many witnesses at different 
times. Two questions arose : first. Whether in fact these things 
were given ? secondly, AVhether properly given in point of law ? 

Argummt for the defendant , — On the part of the defendant, 
administrator of Fly, there was no evidence to impeach the evidence 
of the gift, but to invalidate it to a certain degree, principally from 
the behaviour of Mosely after the death of Fly, as not like one who 
thought he had a right to these donations from him : for it was 
sworn, that being at the house of Fly at his death, he continued 
there until Midsummer ; he did not say these goods were his own 
upon application made to buy them, but that they were Turner’s, 
the administrator, and next of kin; sent to Turner desiring him 
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to take them awa}^ ; and they were sent away, Mid Mosely assisted 
in packing them up, and declared he would not go into mourning, 
for, that Fly had given him nothing that he could help. 

Lord Chancellor Hardwicke. — There are two general questions. 
What is the weight and strength of the evidence in point of fact ? 
Next, the result of that evidence in point of law, or the law arising 
on this fact ? 

As to the first, and as to the conviction arising therefrom, there 
is, to be sure, very strong evidence on the part of the plaintiff, of 
Fly’s general intention of bounty, which is not to be disputed ; but 
as to the evidence of the particular gifts, I cannot help taking 
notice, that the declarations relied on by the plaintiff to prove them, 
are all made to persons of extreme low degree, his porter, barber, &c. 
It is observable, also, that Fly was bred an attorney : had some 
property ; some real estate ; was a man of business ; and must be 
presumed, from his profession and education, to know something of 
what the law required to make a will ; and certainly it would be 
more easy for him to have made a will in writing, than to have 
taken all these several steps, to give away these parts of his estate. 
It is likewise observable, that the behaviour of Mosely, and his 
declarations after the death of Fl}^ are some impeachment and 
weakening of the plaintiff’s evidence ; for it is extraordinary, that, 
if he thought himself entitled, he should not insist upon these 
goods being his own, instead of suffering them to be taken away, 
and assisting therein. At the same time, if I was to ground my 
opinion upon any objection to the evidence in point of fact, I should 
not determine it, but send it to be tried ; for this is as proper a 
case to be tried as any other. 

It is not insisted upon by the plaintiff as a testamentary cause ; 
for if he was to insist on that, it would overturn his demand, as 
he has no probate ; but it is insisted on as a donation mortis causa. 
Trover might be brought for it ; for it would transfer the property : 
but though I have searched for it, I do not find a case of that kind 
in the books, of such an action at law : but it might be tried at law, 
was there a foundation for it ; and if I was to ground my opinion 
upon the evidence in point of fact, I would direct a trial. 

But, according to my opinion, there is no reason to give the 
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parties that trouble : for next, supposing the fact well proved, the 
consideration is the result in point of law. 

The relief sought, is founded upon these gifts being good dona- 
tions onortis causa. 

First, as to any specific parts (if they may be so called), except 
the annuities. They are clearly not good, (as I declared at the 
hearing,) there being no pretence of any delivery in any shape what- 
ever. They are so general, as, in my opinion, if they prove 
anything, to prove an intent to make a nuncupative will of all his 
personal estate, (this is exclusive of annuities,) saying, Mosely, I 
give you all the plate and goods in this house,” or, If I die, all 
are yours ; ” but nothing was delivered. It is said, he had posses- 
sion by living in the house, and did not want delivery, but he lived 
as a servant, who had no possession; so that, if a servant had them 
in custody, it would be a possession for his master. The other 
declarations are not only of the goods, but of all money and arrears 
of rent, and extend almost to everything ; consequently, there is 
no ground to carry it so far ; and it is impossible to support any 
of these gifts in prospect of death, as I have declared already. 

Next, as to the gift of this annuity. If the witnesses deserve 
credit, it is strong evidence of a general intent of bounty ; but it 
rather turns against the plaintiff, for it shows a general intent to 
give the whole to Mosely, by making a nuncupative will or wills 
at different times. If that was to be admitted to support these 
several gifts as so many donations mortis causa, it would overturn not 
only the letter but the whole spirit and intent of the Statute of Frauds. 
But, notwithstanding, suppose this gift of the annuities was just, as 
if it was a distinct and independent donation from the other matters 
insisted on as gifts, the question is, whether it is such a gift as the 
law of England allows, as a donation mortis causa ? First, the fact 
of the gift is proved only by one witness : whereas the civil law, 
from which this doctrine is taken, requires five witnesses thereto ; 
for Justinian when he allowed these gifts, was apprehensive of fraud 
arising from them, and takes notice in that very chapter relied on 
for the plaintiff that he had made a constitution to regulate it, that 
it should be in the presence of five, limited in point of value, &c., 
which shows how jealous he was of it. Besides, the witness swears 
to this in very formal words ; and, though it is pretty hard to object 
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to a witness as loose and uncertain on one hand, and the contrary 
on the other, yet this argues either a very strong memory or a pretty 
strong assurance in swearing. But the express gift, as he swears, 
is only of the three receipts. That is the form of the gift. Taking 
it therefore according to the substance of the gift, that this amounted 
to a declaration that Fly, by giving these receipts, intended to give 
the annuities, upon this the principal point arises, whether delivery 
of the thing given by way of donation mortis causa is necessary ; 
and, if necessary, whether this delivery of the receipts is sufficient 
delivery of the thing given by way of donation mortis ccmsd ? I am 
of opinion, that delivery is necessary to make good such a gift, and 
that the delivery of these receipts for the consideration-money of the 
purchase of them was no sufficient delivery to validate this act. To 
clear this, it is proper to consider the notion of a donation mortis 
causa, according to the civil and Eoman law, and the law of England. 

According to the civil and Eoman law there is a great variety, 
and several passages therein are prett}^ difficult to reconcile (a). 
Digest, lib. 39, tit. 6, Law 88, requires, that both donor and 
donee should be present at the time of the gift, quo pr<ssens 
prmsenti dat; ” which looks as if delivery was intended at the time. 
It is quo ” there, and in several editions : but in the Lyons 
edition of Gothofredus’ Corpus, it is ^‘quocl;^’ which makes it 
sense. Next, in Digest, same tit., parag. 1, it speaks of it through- 
out as a restoring of the same thing, if the donor should recover : 
as if a restitution was to be. It is proper to take notice, that in 
the Eoman law there were th7'ee kinds of donations mortis causa. 
And in Voet on the Pandect, lib. 39, tit, 6, parag. 3, in his 2nd voL, 
p. 710, the division is agreeable to that made of these donations by 
Swinburne. The first is a donation by one in no present danger, 
but in consideration of mortality if he died ; and this is strictly 
compared to a legacy ; for the property was to pass at the death, 
not at the time. The second kind is, where the property passed at 
the time, defeasible in case of an escape from that danger in view, 
or of recovery from that illness. The third was, where, though he 
was moved with the danger, yet not thinking it so immediate as to 
vest the property immediately in the person, but put in possession 

(a) See Tate v. Hilbert, 2 V. Ill, 2 E. E. lYo; and Agnew v. Belfast, &c. 
Oo., (1896) 2 Ir. E. j). 209, 

W. & T,. — VOL. I. 
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of the person as an'" inchoate gift, to take effect in case he should 
die. Vinius^s Comment, on this place of Justinian is more 
particular — puts the remedy by action the donor might have, in 
case he re|)ented or revoked. That is, on the last kind of donation 
mortis causa, where he did not part with the property immediately, 
he should have a real action ; but where he actually parted with the 
property, but the gift was to be defeated by his revocation or 
recovery, or escape from that danger he was in, condictionem habeat 
(which is a personal action) to make the irritancy, or to recover 
damages for the thing : so that it differed not but in the nature of 
the action. And in Calvin’s Lexicon, &c., that is the distinction. 
Swinburne, on the text I have quoted, implies there should be a 
delivery ; saying, that legacies differ from such donations, for that 
legacies are not delivered by the testator, but to be paid or delivered 
by the administrator ; putting the distinction upon the one being 
delivered in life, the other after death. But, notwithstanding this, 
several books in the civil law import the contrary ; particularly 
Vinius, in his Comment., lib. 2, tit. 7, s. 1, numero 2 ; Covar- 
ruvias, vol. 1, rub. 8, and Voet on the Pandects, same chapter, 
nuin. 3 and num. 6, which passages show the different expression 
and opinions, some importing a delivery, others not. I have 
mentioned them to come at that which seems the distinction, 
reconciling them all, according to what is laid down by Voet, 
num. 6, that they did not require an absolute delivery of possession 
to the first or third kind of gift I have mentioned ; but in the other 
case, where the property was to pass immediately, it was required ; 
which is the meaning of the expression in Voet, in mortis causd 
donatione dominium no7i transit sine traditione ” and of that other 
expression in Voet. With this distinction, those passages in the 
civil law are properly reconciled. 

Though I know these donations mortis causd could never come 
directly in question in the Ecclesiastical Court, they might col- 
laterally ; and on these two heads I inquired whether there have 
been any cases there upon this, viz., in suits against an administrator 
on account of assets by the next of kin, where the administrator had 
insisted he could not administer such a part, because it was given 
mortis causd ; or, if there is a will, in which there are specific 
legacies, and one of those legacies he bad given in his life by \vay of 
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donation inortis causa, there it might come *in question in the 
Ecclesiastical Court ; but I cannot find it has. The nearest case to 
it is Ousley v. Carrol {a), June, 1722, in the Prerogative Court, 
before Dr. Bettesivorth, There was left a writing in the presence of 
three witnesses, not in the form of a will but a deed, viz. : I have 
given and granted, and give and grant, to m}^ five sisters, and 
children of the sixth, their heirs, executors, and administrators, in 
case they survive me, all my goods and chattels, and real and 
personal estate, and all which I may claim in riglit of my own, 
whether alive or dead.” The dispute was by a person claiming as 
his wife, and who had been so, but divorced, who insisted this was 
no will, but a deed of gift inortis caitsci (and a gift mortis causa may 
be made in writing as well as otherwise, and so it miglit by the 
Eoman and civil law) ; but the Ecclesiastical Judge was of an 
opinion this was testamentary, proved it as such, as a testamentary 
act, and probate was granted, from which there was no appeal ; but 
a case was there cited of Shargold v. Shargold, upon a deed of gift 
by Dr. Pope, not to take place until his death, and sixpence delivered 
by way of symbol, to put the grantee in possession ; that was pro- 
nounced for as a will, not as a donation moitis causa ; which I 
mention to show how far the Ecclesiastical Court has considered 
these things as testamentaiy. 

Having considered these donations, the different species, and how 
far delivery is necessary by the Eoman and civil law, I will consider 
it according to the law of England. They are undoubtedly taken 
from the civil law ; but not to be allowed of here farther than the 
civil law on that head has been received and allowed. Taking the 
law of England to consist (as Hob. says) of rules of law and equity, 
it might have come in question in cases of action of trover and 
detinue ; but I have never found any action on that head. Consider 
it, therefore, as in this Court, the civil law not binding here, but as 
far as received and allowed ; which must be from adjudged cases and 
authorities, proving that the civil law has been received in England, 
in respect of such donations, only so far as attended with delivery, 
or what the civil law gbIIs traditio, for which see Swinburne (who, 
being an English writer on the civil law, what he lays down is some 
evidence of what has been received here), Part 1, s. 7 ; but, in 
(a) See Thorold v. T., 1 Phiilim. 1 ; A.-Gr. A Jones, 3 Price, 368. 
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other places, s. 6, In tit. Definition of Legacy, he is still more 
express. In both places, in one directly, in the other collaterally, 
he lays down that delivery is necessaiy. 

Next, consider it on the resolutions of this Court ; the same 
thing results from them. There are not many cases on this head, 
and they are somewhat loose. The first is Zyriiry v. Sinith (a), 
where Lord Coivyer founded himself on this, and the possession 
transmitted and cljanged : next Lawson v. L. (Jo), All that I can 
collect from thence is, that the [gift of the] purse was lield good, 
because delivered to the wife herself. As to the other legacy of 
lOOL bill, I cannot say on what it depended. It is a kind of com- 
pound gift ; so many collateral circumstances are taken into it, that 
nothing can be inferred from it; but, being a draught on his 
goldsmith, that draught was delivered; so that it does not con- 
tradict what I lay down ; and there was delivery, so far as it was 
capable. In Jones v. Selby (c), the result is, that the opinion of the 
Master of the Rolls was founded plainly on this, of the delivery of 
possession, holding, that the gift of the tally, as contained in the 
hair trunk, was a good donation mortis causa ; and that Lord 
Cowper avoided determining that, on the foundation of the subse- 
quent point of a satisfaction or ademption, on which he grounded 
his determination. In all the instances, it is absolutely necessary 
to be the person’s after the party’s death ; though, in some cases, it 
vests the property, in others not. But, to explain more fully 
Lord Cowper's opinion there, I will refer you back to Drury v. 
Smith, and to Hedges v. H, (d), which turned on another point; but 
there Lord Coivper laid down a necessity of delivery very strongly ; 
where he says, testator ‘‘gives with his own hands.” Snellgrove v. 
Baily (e), determined by me, 11th March, 1744, was urged, where 
a bond was given in prospect of death ; the manner of gift was 
admitted ; the bond was delivered ; and I held it a good donation 
mortis causa. It was argued, that there was no want of actual 
delivery there, or possession, the bond being but a chose in action ; 
and, therefore, there was no delivery but of the paper. If I went 
too far in that case, it is not a reason I should go further, and I 


(a) IP. W. 404. 
{h) 1 P, W. 441. 

(c) Pr. Oh. 300. 


(d) Pr. Oh. 269. 

(e) 3 Atk. 214. 
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clioose to stop there. But I am of opinion that decree was right, 
and differs from this case ; for, though it is true that a bond, wdiich 
is specialty, is a chose in action, and its principal value consists in 
the thing in action, yet some property is conveyed by the delivery ; 
for the property is vested, and to this degree, that the law books 
say, the person to whom this specialty is given, may cancel, burn, 
and destroy it ; the consequence of which is, that it puts it in his 
power to destroy the obligee’s power of bringing an action, because 
no one can bring an action on a bond without aprofert in cm'iam {a). 
Another thing made it amount to a delivery, that the law allows it a 
locality; and, therefore, a bond is bona notahilia, so as to require a 
prerogative administration, where a bond is in one diocese and goods 
in another. Not that this is conclusive ; this reasoning I have gone 
upon, is agreeable to Jenk. Cent. 109, case 9, relating to delivery to 
effectuate gifts. How Jenkins applied that rule of law he mentions 
there, I know not ; but rather apprehend he applied it to a donation 
mortis causa ; for if to a donation inter vivos, I doubt he went too far. 

Another case is Miller v. M. (b), which is a very strong case, so 
far as that opinion goes, to require delivery ; which case, I believe, 
was hinted at as inconsistent with my decree ; but there is a great 
difference between delivery of a bond (which is a specialty, is itself 
the foundation of the action, and the destruction of which destroys 
the demand), and the delivery of a note payable to bearer, which is 
only evidence of the contract. Therefore, from the authority of 
Swinburne, and all these cases, the consequence is, that by the 
civil law, as received and allowed in England, and consequentlj^ by 
the law of England, tradition or delivery is necessary to make a 
good donation mortis causa ; which brings it to the question, 
whether delivery of the three receipts was a sufficient delivery of the 
thing given, to effectuate the gift. I am of opinion it was not. 

It is argued, that though some delivery is necessary, yet delivery 
of the thing is not necessary, but delivery of anything by way of 
symbol is sufficient; but I cannot agree to that; nor do I find any 
authority for that in the civil law, which required delivery to some 
gifts, or ill the law of England, which required delivery throughout. 
Where the civil law requires it, they require actual tradition, 

(a) An action may, however, now be v. Elwes, 1 Bli. (N. S.) 543. 
brought without prof ert. SeeDuffield (5) 3 P. W. 356. 
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clelivei 7 over of the filing. So in all the cases in this Court, deliveiy 
of the thing given is relied on, and not in the name of the thing, as 
in the delivery of sixpence, in ShargoldY. S.; if it was allowed any 
effect, that would have been a gift mortis causa, not as a will, 
but that was allowed as testamentary, proved as a will, and stood. 
The only case wherein such a symbol seems to be held good, 
is Jones v. Selby ; but I am of opinion that amounted to the same 
thing as delivery of possession of the tally, provided it was in the 
trunk at the time. Therefore, it was rightly compared to the cases 
upon 21 Jac. 1, as liyall v. Roivles{a), and others. It never was 
imagined, on that statute, that delivery of a mere symbol in the name 
of the thing, would be sufficient to take it out of that statute ; yet, 
notwithstanding delivery of the key of bulky goods, where wines, &c., 
are, has been allowed as deliveiy of the possession, because it is the 
way of coming at the possession, or to make use of the thing ; and, 
therefore, the key is not a symbol, which would not do. If so, then 
delivery of these receipts amounts to so inucli waste paper ; for if 
one purchases stock or annuities, what avail are they after acceptance 
of the stock ? It is true, they are of some avail as to the identity 
of the person coming to receive ,* but after that is over, they are 
nothing but waste pa23er, and are seldom taken care of afterwards. 
Suppose Fly, instead of delivering over these receipts to Mosely, had 
delivered over the broker’s note, whom he had employed, tluit had 
not been a good delivery of the 2 >ossession. There is no colour for it ; 
it is no evidence of the thing, or part of the title to it ; for siq^pose 
it had been in a mortgage in question, and a separate receii^t had been 
taken for the mortgage money, not on the back of the deed (which 
was a very common way formerly, and is frequently seen in the 
evidence of ancient titles), and the mortgagee had delivered over 
this separate receipt for the consideration-money, that would not 
have been a good delivery of the possession, nor given the mortgage, 
mortis causa, by force of tliat act (b). Nor does it appear to me, by 
proof, that possession of these three receipts continued with Mosely 

(a) 1 Yes. Sen. 34S ; j). 98, ante. 

(b) That reasoning is quite idle un- 
less Lord Harchoieke meant to say that 
delivery of the deed with a receipt 
upon the back of it, not by force of 


the deliver}^ of the receipt upon the 
back of it, but by force of the delivery 
of the deed would be a good donatio 
mortis causa. Per Lord Eldon in 
Duffield V, Eiwes, 1 Eli. (N. S.) 543. 
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from the time they were given, in February, ta the time of Fly’s 
death ; for there is a witness who speaks, that, in some short time 
before his death, Fly showed him these receipts, and said, he intended 
them for his uncle Mosely. Therefore, I am of opinion, it would be 
most dangerous to allow this donation mortis causa, from parol 
proof of deliveiy of such receipts, which are not regarded or taken 
care of after acceptance ; and if these annuities are called choses in 
action, there is less reason to allow of it in this case than in any 
other chose in action, because stocks and annuities are capable of a 
transfer of the legal property by Act of Parliament, which might be 
done easily ; and if the intestate had such an aversion to make a 
will as supposed, he might have transferred to Moselj^ ; conse- 
quently, this is merely legatoiy, and amounts to a nuncupative will, 
and contrary to the Statute of Frauds, and would introduce a greater 
breach on that law than was ever yet made ; for if you take away 
the necessity of delivery of the thing given, it remains merely nun- 
cupative. To this purpose, consider the clauses in the Statute of 
Frauds (a) relating to this ; which seems to me to be applied 
directly to prevent a mischief of this sort. The clauses are in ss. 
19, 20, 21, 22 (ft), which have very anxious provisions against 
dispositions of this kind, requiring three witnesses, solemn declaration 
of the testator, fixing the place of making, and to be reduced into 
writing in six days after making. These are in cases where no will 
was made. Next, comes another requisite, where a will has been 
made. If what the plaintiff insists on is right in point of law, that 
this gift of the annuities by delivery of the receipts was good, yet, 
though Fly had made a will before, it had been equally good, not- 
withstanding that will, because this relates to revocation of a will in 
writing by anything amounting to a testamentary act. It would be 
good against the will, as appears from the cases. Would not that be 
quite contrary to the plain provision of this clause, taking away 
delivery of the thing ? Here is, then, a revocation of a will by words 
only, viz. : This is yours when I die ; ” all these clauses, therefore, 


(a) 29 Oar. 2, c. 3. 

(b) These sections are repealed by 
1 Yict. c. 26, s. 2 ; but as to the wills 
of soldiers on service, or mariners, and 
as to the wills of petty officers, sea- 


men, non-commissioned . officers of 
marines, and marines, so far as relates 
to monej^ arising from service, see ss. 
11 & 12, and 11 Geo. 4 & 1 Will, 4, c. 
20 . 
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lj;| '■ will be overturned, i| such evidence is admitted. But it is said, if 

I I this is not allowed, it will be impossible to make a donation mortis 

I i causa, of stock or annuities, because in their nature they are not 

I capable of actual delivery. I am of opinion, it cannot, without a 

I transfer, or something amounting to that : and there is no harm in it, 

l| I considering how much of the personal estate of this kingdom, vastly 

i| I the greatest proportion of it, subsists now in stock and funds; and 

I |i all the anxious provisions of the Statute of Frauds will signify 

I I ;i nothing, if a donation of stock, attended only by delivery of the 

! paper, is allowed. It might be supported to the extent of any given 

I value, and would leave these things under the greatest degree of 

uncertainty, and amount to a repeal of that useful law as to all this 
j part of the property of the subjects of this kingdom. Therefore, 

I : notwithstanding the strong evidence of the intent, this gift of 

annuities is not sufficiently made within the rules of the authorities ; 

I ;i and I am of opinion not to carry it further. If any doubt remains 

i 'f in any one’s mind, I will add (what I very seldom do, though it has 

I i| been done by my predecessors), that I should be very glad to have 

' 'i this point settled by the supreme authority ; for it highly ought to be 

I I settled, if there is a doubt, considering so large a property of this kind. 

The bill ought to be dismissed therefore, without costs, as to the 
demand of these annuities, or any other part of the intestate’s estate 
; • by way of donation mortis causa. 

! j But as there was a plain intent of bounty and kindness to this old 

I |! man, who lived with him as a servant, and it seems in expectation of 

i ;! I what should be given at his death, therefore, on the other part of the 

I bill an inquiry should be, what Mosely deserved over and above 

his maintenance, for services performed during the life of Fly. The 
account should be taken from a reasonable time, if the plaintiff thinks 
I fit to pay it. 

i i ^ 

; , NOTES. 

i |: 1 1. Generally. 

I i 2. Eeguisites to a donatio mortis causa, p. 427. 

[ , [I 3, What may be the subject of a donatio mortis caiisd, p. 434. 

4. Evidence, p. 437. 

; ; 1. Generally, 

1 j ■;! Ill IFard V. Turner, which is a leading case on the doctrine of 

I |l donations mortis causa, Lord Harchvicke, with great learning, 
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discusses the authorities upon the civil law, from which it has been 
imported into the law of England In the subsequent case of 
Tate V. Hilbert (b), Ward v. Turner was commented on, and the 
civil law more fully explained, by Lord Eosslyn, in his very able 
judgment. A donatio mortis caiisd is a sort of amphibious gift, 
being neither entirely inter vivos nor testamentary. It is an act 
inter vivos by which the donee is to have the absolute title to the 
subject of the gift not at once but if the donor dies. If the donor 
dies the title becomes absolute not under but as against his executor. 
In order to make the gift valid it must be made so as to take complete 
effect on the donor’s death. The Court must find that the donor 
intended it to be absolute if he died, but he need not actually say so (c) . 
It may be made by parol, or by writing or deed(i^), and the Wills 
Act(c) has not either in words or in effect abolished these donations (/). 

Distinction between a donatio mortis cansci and a donation inter 
vivos and legacies. — A donatio mortis cansd resembles a legacy, 
inasmuch as it is ambulatory and incomplete during the life of the 
donor, and may be revoked by him at any time before death, and is 
liable to his debts on a deficiency of assets (g), and is subject to 
legacy duty (/i), and in the above resj^ects (except as to a gift to a 
wife) it differs from a gift mter vivos, and it also differs from a gift 
inter vivos in the following important particular, namely, that an 
incomplete voluntary gift inter vivos will not he perfected by the 
assistance of equity {i), whereas in the case of a donatio mortis causa, 
equity will insist upon executors or administrators, as trustees for 


the donee, doing what may be necessary to complete the gift {k). 

A donatio mortis causa differs from a legac}^ inasmuch as probate 


of it is unnecessary {1), and it is 
executor (w), whose assent to its 

(a) Of. also articles in vol. ii. Law 
Quarterly Eeview, p. 444, and 90 L. 
T., p. 140. 

(5) 2 Y. Ill, 2 E. E. 175; Staniland 
V. Willot, 3 Mac. & G. 674. 

(c) Be Beaumont, (1902) 1 Oh. 889, 
892. 

(cl) See the principal case, and John- 
son V. Smith, 1 Yes. Sen. 314 ; Tate v. 
Hilbert, 2 Y. 120. 

(e) 1 Yict. c. 26. 

If) Moore v. Darton, 4 De G. & Sm. 
517. , 


taken against, and not from, the 
enjoyment is not necessary, and 

{g) Smith v. Casen, 1 P. W. 406. 

(h) 8 & 9 Yict. c. 76 ; 44 Yict. c. 12, 
s. 38 (2). 

(?') Ellisson V. E., Yol. II., post. 

(k) See judgments of Cotton and 
Lindley, L. JJ., Re Dillon, 44 0. D., 
pp. 82, 83. See however Be Beaumont, 
(1902) 1 Oh. 889. 

(/) See Eigden v. Yallier, 2 Yes. 
Sen. 258, note “ Testamentary gifts,” 
infra, p. 426. 

(w) Be Beaumont, (1902) 1 Oh. 8S9, 
892. 
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before the Judicature Acts, its validit}^ might be tried by an action 
at law (a ) . 

Where the property in a thing made the subject of a donatio 
mortis causa does not pass by delivery, as, for instance, in the case 
of a bond, the donee may, upon indemnifying the personal represen- 
tatives of the donor, sue in their names for the debt secured by such 
bond (b). 

If the donor recover of his illness, or if he resume the possession 
of the gift, it will be defeated (c). 

But if the donor does not resume the gift, it has been held that 
he cannot revoke it by will, for upon his death the gift becomes 
complete (d) ; it was, however, decided in that case, that a donatio 
mortis causa may be satisfied by a legacy. 

It is clear that the donee maybe put to his election, if the subject 
of the donation is bequeathed to another person, and some benefit is 
conferred by the will upon the donee (6). 

Practice. — By the Judicature Act, 1873, all the Divisions of 
the Supreme Court have concurrent jurisdiction in equity as well 
as in law ; and an}" Division can entertain an action to estab- 
lish a donatio mortis causa (/). But where there is any such 
question, the usual and convenient course is to issue an origin- 
ating summons under E. S. C. 1883, 0. 55, r. 3, in the Chancery 
Division, and thereon if necessary an issue or inquiry may be 
directed (g). 

Testamentary gifts. — If an instrument is clearly testamentaiy, 
that is, an instrument not intended to take effect until after the 
death of the person executing it, and dependent upon his death 
for its vigour and effect {/^), and such instrument is not duly 
executed as a will, it will not be supported as a donatio mortis 
cansd (t). 

(a) See Thompson v. Hodgson, 2 (/) See Judicature Act, 1873, ss. 16, 

Stra. 777, and cf. note, “Practice,” 24,25. 

infra. (g) See e.g., Re Dillon, 44 0. D. 

(5) Gardners. Parker, 3 Madd. 184. 76; Dufiield v. Elwes, 1 Eli. (N. S.) 

See note, “Where the legal title does 531 ; Hambrooke v, Simmons, 4 Russ, 
not pass by delivery,” infra, p. 431. 25 ; Gillespie v. Croker, 16 Ir. Oh. R. 

(c) Bunn V. Markham, 7 Taunt, 231. 182; Neilan v. Parrell, 29 L. R. Ir. 12. 

{(1) See Jones v. Selby, Pr. Oh, {li) See Cook v. 0., L. R. 1 P. & D., 
300 ; but cf. Hambrooke v. Simmons, p. 243. 

4 Russ. 25. (?■) Re Hughes, 36 W. R. 821 ; 

(e) See Johnson Smith, 1 Yes. Solicitor to Treasury v. Lewis, (1900) 
Sen. 314. 2 Oh. 812. 
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But a gift in writing, without delivery, would probabl 3 ^ be con- 
sidered as testamentary (a). 


2. Eequisites to a Donatio mortis eaus&. 

The following circumstances are requisite in order to constitute a 
good donatio mortis causa : — 

1. The gift must be made by the donor in contemplation of the 
conceived approach of death (b) ; but a gift will be presumed to be 
so made, where the donor is ‘‘in his last sickness,” or “ languishing 
on his death-bed” (c), but not where suicide is contemplated (d), 

2. The gift must be intended to take complete effect only after 
the donor’s decease (e). But it is not absolutel}^ necessary that the 
donor should expressly declare that tlie gift is to be returned to him 
if he recover, for if it be made in the extremity of sickness, or in 
contemplation of death, the law implies a condition, that it is to be 
held only by the donee in the event of the donor’s death. Thus, in 
Gardner v. Parker (/), A. being seriouslj^ ill, two days before his 
death, in the presence of a seiwant, gave B. a bond, saying at the 
same time, “ There, take that, and keep it.” Leachj V.-C,, held the 
gift to be a donatio mortis causa, “ The doubt,” said his Honour, 
“ here is, that the donor has not expressed that the bond was to be 
returned if he recovered. This bond was given in the extremity of 
sickness, and in contemplation of death ; and it is to be inferred, 
that it was the intention of the donor that it should be held as a 
gift only in case of his death. If a gift is made in expectation of 
deatli, there is an implied condition, that it is to be held only in the 
event of death ” {g). 

If, however, it appear from the circumstances of the transaction, 
that the donor intended to make an immediate or irrevocable gift, 
it will not be a good donatio mortis ccmsd. Thus, in Edivards v. 
Jones Qi) M. C., the obligee of a bond, five days before her death. 


(a) Rigden v. Vallier, 2 Yes. Sen. 
258 ; Tapley v. Kent, 1 Robert. 400; 
Ite Hughes, 86 W. R. 821. 

(5) Duffield z’. Elwes, 1 Eli. (N. S.) 
530 ; Edwards v. Jones, 1 & 0. 

233, 236; Hedges H., Pr. Ch. 269 ; 
Walter s, Hodge, 2 Swans. 92, 100. Art. 
91 L. T. 92 ; AeKirkley, 257 L. R, 522. 

(c) Miller i;. M., 3 P. W. 856 ; 
Lawson v. L., 1 P. W. 441 ; Walter v. 
Hodge, 2 Swans. 100; but see the 
dictum of Eyre, C. B., in Blount v. 


Burrow, 1 Y. 546, not found in 4 Bro. 
Ch. 72. 

{d) Agnew v. Belfast, &c. Go., (1896) 
2 I. R. 204. 

(c) Edwards v. Jones, 1 My. & C. 
233 ; Tate v. Hilbert, 3 Y. 120. 

(/) 3 Madd. 184. 

(g) See Tate v, Leithead, Kay, 658, 
662 ; Lawson v. L., 1 P. W. 44 1 ; Miller 
M., 3 P. W. 358 ; Jones v. Selby, Pr. Ch. 
300 ; Be Beaumont, (1902) 1 Ch. 889. 
{li) 1 ISlj. & C, 226. 
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signed an indorsement, not under seal, upon the bond as follows : 

I. M. C., do liereb}^ assign and transfer the within bond or obliga- 
tion, and all 1113^ right, title, and interest thereto, unto and to the 
use of ni}^ niece E. E., with full power and authorit}^ for the said 
E. E. to sue for and recover the amount thereof, and all interest 
now due, or hereafter to become due, thereon.” It was argued, that 
if the gift could not, in consequence of its being incomplete (a), take 
effect as a donatio inter vivos ^ it would take effect as a donatio mortis 
causa. But Lord CottenJutni held that it could not take effect as a dona- 
tio viortis causa, as an absolute and irrevocable gift was intended (/>). 

Although there be an actual legal transfer of properU’ such as, 
standing b}^ itself alone, would amount to a complete gift inter vivos 
it will nevertheless be a donatio mortis causa if there be annexed to 
the gift a condition either express or implied, tliat it is only to 
take effect in the event of the death of the giver, and upon his 
recoveiy the donee will be a mere trustee (c) unless there be a 
confirmation of the gift, so as t.o convert it into, or give it the effect 
of, an absolute irrevocable gift inter vivos (d). 

8. Subject to the observations of the C. A. in Be Dillon (e), 
hereinafter referred to (/), there must also be a delivery or traditio 
of either property or the indicia of title to property (g), to the donee 
for his own use (h) ; or upon trust for another person (i) ; or for a 
particular purpose, as in Blount v. Burroiv (/i), where the donor, 
twelve days before his death, delivered to the donee four India 
bonds, to enable him to carry on and maintain a law-suit, wdiich the 
donor had commenced. This was held to be a good donatio niortis 
causa, but an issue was directed to tiy whether the bonds were 
delivered. Delivery need not be contemporaneous with the gift: 
an antecedent deliveiy of the chattel alio intuitu to the donee 
satisfies the rule Q). 


(a) See as to this, Jte Dillon, 44 
0. D., p. 82 ; F,e Weston, (1902) 1 
Ch. 680 ; Jte Beaumont, (1902) 1 Ch. 
889 ; Be Andrews, (1902) 2 Ch. 394. 

(h) See also Moore r. M., IS Eq. 474, 
484. 

(c) Stanilancl 1;. Willott, 3Mac. &G-. 
664. 

(d) Ib. 681. 

(e) 44 0. D. 76, 82, 83. 

(/) P.434. 

(g) Ae Beaumont, supra ; Weston, 


supra ; Be Andrews, supra. 

(h) Tate v. Hilbert, 2 Y. 120, 2 
E. E. 175. 

(?) Drury y. Smith, 1 P. W. 405 ; 
Farquharson Cave, 2 Coll. Cb.E. 367 ; 
Moore v. Dartoii, 4 De G. & Sm. 517 ; 
and see Bibb3^ v. Coulter, Eidg. Cas. t. 
H. 206 (n.) ; Dunne B03A, 8 Ir. E. 
Eq. 609. 

(k) 4 Bro. Ch. 71. 

(/) Cain y. Moon, (1896) 2 Q. B. 283. 
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A delivery in order to be effectual, must be made eitiier to the 
donee himself or to some one for him. A mere delivery to an agent, 
in the character of agent for the giver, will not be sufficient {a) ; the 
delivery also, when there are any declarations made by the donor 
relative to the subject-matter of the gift, should be contemporaneous 
with them (&). 

It is said that a donatio mortis caiisd cannot be made merely by 
parol, without delivery, as in the case of the alleged gift of the 
household goods and plate in the principal case (c). And in Spratley 
v. Wilson {d), Gibbs, C. J., held, but subsequently altered his 
opinion (e), that it was a sufficient deliveiy wdiere a person in 
extremis said, I have left my wuitch at Mr. K.’s at Charing Cross : 
fetch it away, and I will make you a present of it;” but if the 
donor has done all in his power to make the gift complete, then, 
possibly (/), his legal personal representatives wmuld be compelled 
to perfect it. 

In Bunn v. Markham (g) a person supposing himself in extremis, 
caused India bonds, bank notes, and guineas, to be brought out of 
his iron chest, and laid on his bed ; he then caused them to be 
sealed up in three parcels, and the amount of the contents to be 
written on them, with the words, For Mrs. and Miss C.,” the 
plaintiffs ; he then directed the brother to replace them in the iron 
chest, to be locked up, the keys to be sealed up, and directed to 
be delivered to J.” (his solicitor), and one of his executors, after his 
decease, and replaced in his own custody near his bed ; and after- 
w'ards spoke of this property as given to the plaintiffs. It was held 
not to be a donatio mortis causa, for w^ant of a sufficient delivery, 
and on account of the donor continuing in possession (h). 

Trust or Condition, — It w^as, indeed, argued in JSambrooke v. 
Simmons (i) that a donatio mortis causa could not be coupled with 


(a) Farquharson v. Cave, 2 Coll. 
Ch. R. 356, 367 ; cf. Moore v. Darton, 
4 De Gr. & Sm. 517 ; Be Firkley, 2o7 
L. R. 522. 

(5) Thompson v. Heffernan, 4 Dr. & 
War. 285 ; Hawkins v. Blewitt, 2 Esp. 
664 ; Dunne v. Boyd, S Ir. R. Eq. 609. 

(c) See Tate v. Hilbert, 2 Y. 120 ; 
Smith y. S., 2 Stra. 955 ; Warriner v, 
Rogers, 16 Eq, 340. 

(d) 1 Holt, N. P., 10. 

(e) See Bunn v. Markham. 7 Taunt. 


227. 

(/) See the judgment of Cotton, L. J., 
in Be Dillon, 44 0. D. 76. 

{g) 7 Taunt. 224. 

(Ji) See also Earquharson v. Cave, 
2 Coll. Oh. R. 356; Walsh -y. Studdart, 
4 Dr. & War. 159 ; Thompsons. Heffer- 
nan, 4 Dr. & War. 285 ; Powell v, Helli- 
car, 27 B. 261 ; Maguire v, Dodd, 9 Ir. 
Ch. R. 452 ; Johnson, 92 L. T 357 ; 
but consider Be Dillon, 44 0. D. 76. 

{%) 4 Russ. 25. 
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a condition, or made subject to a trust; but as an issue was 
directed, which left the question of law, as well as of fact, to the 
consideration of a court of law, the point was not decided. How- | 

ever, in the subsequent case of Hills v. TI. {a), where a person on ? 

her death-bed gave a pocket-book, containing 80Z. in cash and notes, ,i 

to her brother, wishing that he should bury her, and that he should j 

have all she had, it was held, in the Exchequer, by Ahingei\ C. B., I 

Parke, B., Alderson, B., and Rolfe, B., that it was a good donatio | 

mortis causa, although coupled with a trust. I cannot see,” said I 

Mr. Baron Rolfe, how the annexation of a trust to the gift can ^ 

make any difference. If it be lawful so to give the property out and 
out to the party for his own use, I cannot see that it makes any 
difference, that with it he is to pay for a particular thing. If a man 
on his death-bed gives another 1,000L, is it any addition to the evils 1 

attending this mode of bestowing propert}^ that he attaches a con- 1 

dition to it ; as, for instance, that he stipulates, that his brother / 

shall receive an outfit to India ? The case of Blount v. Burrow is 1 

expressly in point, and disposes of the question ; and I have no 
doubt that other cases might be found.” These decisions rightly 
follow the civil law, according to which it is clear, that a donatio 
mortis causa might be made the subject of a trust or condition (b). 

But delivery, which is essential, may be antecedent to tlie gift (c). 

Dominion must be 'parted ivitJi. — Even if there be a delivery to 
the donee or to some one for him, it will not be good, unless the 
donor (subject of course to the ordinary condition making void the 
gift, which is always either expressed or implied in case of his 
recovery) parts ivitli the dominion over the thing given. Thus, in 
Hawkins v. Blewitt{d), in an action of trover for a box containing 
money and wearing apparel, by an administrator, the case on the 
part of the plaintiff was, that the intestate in his last illness i 

ordered the box to be carried to the house of the defendant, who 
was his aunt, and to be delivered to her; but he gave no other : 

directions respecting it, nor said anything about giving it to her. 

It was, however, further given in evidence, that on the next day, 
the key was brought to the intestate, who desired it to be taken 
back, saying that he should want some articles of clothing out of it. 

(a) S M. & W. 401. Cas. t. H. 206 (n.) 

{b) Dig. lib. 31, tit. 1, L 77, s. 1, (c) Cain. Moon, (1896) 2 aB.283; 

cited4Enss. 27, 2 Coll. Oh. R. 356; cf. Thompson v. Hefiernan, 4 Dr. & 

Cod. lib. 6, tit. 42, 1. 9, cited 4 Russ. War. 285. 

27, but see Bibby v. Coulter, Ridg. (d) 2 Esp. 663. 
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The plaintiff had a verdict. Lord Kenyon, C^J., said, the 

case of a donatio mortis causa, possession must be immediately 
given ; that has been done here : a delivery has taken place, but 
it is also necessary that by parting with the j^ossession, the 
deceased should also part tvith the dominion over it. That has 
not been done here. The bringing back the key by her the next 
morning to the intestate, and his declaration that he should want 
one of the articles of his apparel contained in it, are sufficient 
to show that he had no intention of making any gift or disposition 
of the box. It seems rather to have been left in the defendant’s 
care for safe custody, and was so considered by herself” (a). 

In lie Johnson (b), a testatrix shortly prior to her decease 
had intrusted a box to the care of a friend, and had requested 
this friend to carry out her instructions. At a subsequent 
interview the testatrix showed the friend a key with a label 
attached thereto, saying; If I die this will be sent to you.” 
On the day of the testatrix’s death the key with the label was 
received by the friend, and the box was found to contain share 
certificates and valuables, with a paper giving directions as to 
the persons to whom the testatrix desired the contents of the 
box to be given, and it was held by Far well, J., that, inasmuch as 
the testatrix had retained the key, she had not parted with her 
dominion over the property contained in the box, and consequently 
that the handing over of the box did not constitute a valid donatio 
mortis causa. 

In Taylor v. T. (c), T. in his last illness showed a deposit note 
to his daughter, the plaintiff, and told her in effect it was to 
belong to her in the event of liis death. The plaintiff took the 
note, and by her father’s directions put it in a cash-box for safe 
custody. The cash-box was kept in the father’s bedroom, but 
she had the key. Held, a good donatio mortis causa (d). But if 
looking at the transaction as a whole the intention of the deceased 
is that the articles parted with should be dealt with as part of the 
property disposed of as from his death, and over which he means to 
retain dominion during his life, there is no donatio moj^is causd (e). 

Where the legal title does not pass by delivery. — A delivery 


ip) See also Eeddel v. Bobree, 10 Si. 
244 ; Tapley v. Kent, 1 Robert. 400 ; 
Warriner v. Rogers, 16 Bq. 340. 

(&) 92 L. T. 357. 

(c) 56 L. J. Ob. 597. 


{d) Of. Bunn v. Markham, 7 Taunt. 
227. 

(e) Solicitor to Treasury v. Lewis, 
(1900) 2 Oh. 812. 
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of a thing by way of symbol, according to the opinion of Lord 
Hardiviche in the principal case, is not a sufficient delivery. 
Thus, he held that the delivery of the receipts for South Sea 
Stock was not a sufficient delivery to constitute a donatio mortis 
causdf but he said that an actual transfer, or something amounting 
to that, would have been necessary (a). The same conclusion has 
been arrived at with regard to scrip certificates of railway stock (h) 
and certificates of shares in a building society (c). And it has 
been held that the delivery of the book of a depositor in a private 
savings-bank, is not a sufficient delivery to constitute a donation of 
the money deposited (d). But the delivery of a Post Office Savings 
Bank Book may constitute a good donatio mortis causet of the 
balance standing to the credit of the depositor (e). Neither the 
delivery of a note not payable to the bearer (/), nor as a general 
rule the delivery of a cheque (g) upon a banker (li), can operate as a 
donatio mortis causa. 

But in Re Dillon {i) in the Court of Appeal, the Lords Justices 
Cotton and Lindley pointed out that there may be a good donatio 
mortis causa where the instrument does not pass the legal property 
by delivery, for an equitable right is thereby created and the 
executors or administrators will be held trustees for the donee for 
the pjurpose of giving effect to the gift (k). In the case of a donatio 
mortis causa the Court will interfere to make the gift complete, 
although it will not do so in the case of a donatio inter vivos (Q. 

In Re Mead{m) a testator who held a banker’s deposit note 
for 3,700Z., in his last illness, two days before his death, expressed 
a wish to give 500i., part of the amount, to his wife. At his request 
a friend filled up a seven days’ notice to the bank to withdraw the 
deposit, and the testator signed it; the friend then took the notice 
to the bank. The testator afterwards signed a form of cheque, 
which was on the back of the note, Pay self or bearer 500Z. ; ” 


{a) Supra, p. 428; but see Dillon, 
44 0. D. 76, 82, and 83 ; and Moore v, 
Darton, 4 De Gr. & Sm. 517. 

(&) Moore v. M., 18 Eq. 474. 

(c) Re Weston, (1902) 1 Oh. 680. 

{d) M‘Gonnell v. Murray, 3 Ir. R. 
Eq. 460. 

{e) Re Weston, (1902) 1 Ok 680; 
Andrews, (1902) 2 Oh. 394. 

(/) Miller t;. M., 3 P. W. 356. 

{g) See infra, p. 435. 


(/i) Tate V. Hilbert, 2 V. Ill ; 
Rolls ?;. Pearce, 5 0. D. 730; Hewitt 
V. Kaye, 6 Eq. 198; Beak v. B., 13 
Eq. 489 ; Bromley v. Brunton, 6 Eq. 
275; Re Beaumont, (1902) 1 Oh. 889. 
(i) 44 0. D. 76, 82, S3. 

(k) And cf. Duffield v, Elwes, 1 Bli. 
(N. S.) 497. 

(l) See Eliisson v, E., Vol. II., post. 
(???) 15 0. D. 651. 
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the note was then handed to the wife. The tesMor died before the 
expiration of the seven days’ notice. The practice of the bank was, 
when a customer withdrew part of a sum, which he had placed on 
deposit, to give him a fresh note for the balance. It was held that 
there had not been a valid donatio mortis causa of the 500L, inasmuch 
as the donor did not intend to give the deposit note, but only to give 
by means of a cheque part of the money de]30sited (a). 

In Re Dillon (b) a testator who held a banker’s deposit note, 
not transferable, for 580Z, in his last illness shortly before his death 
took out the note and lilled in and signed upon a stamp a form of 
cheque indorsed on the note, ‘^Pay self or bearer 580Z. and interest.” 
He then handed the paper to E. D., who was a relation attending 
him, saying, “Now you understand if I get well you’ll give it me 
back ; and if not it will be all right.” Held by C. A. that the gift 
was valid, for assuming the gift of the cheque to be invalid, yet the 
intention was to give the deposit note as well as the cheque. 

In Laioson v. L. (c), A., during his last illness, drew a bill upon 
a goldsmith for the payment of lOOh to his wife, with a written 
indorsement that the money was “ to buy her mourning,” and A. 
delivered the note to his wife ; it was held that she was entitled to 
the money. And Lord Rosslyn^ in Tate v. Hilbert (d), considered 
the case perfectly well decided. “ For,” he observed, “ taking the 
whole bill together, it is an appointment of the money in the 
banker’s hands to the extent of lOOZ., for the particular purpose 
expressed in a written appointment ; which is a purpose that 
necessarily supposes his death.” 

In Jones v. Selby (e) it was held by Trevor, M. E., that the 
delivery of the key of a trunk, with words of gift of the trunk and 
its contents, was a good delivery of a tally upon Government for 
500Z. contained in the trunk. Lord Hardivicke observes, that the 
transaction “ amounted to the same thing as a delivery of possession 
of the tally, provided that it was in the trunk at the time.” 

In Boutts Y. Ellis (/), a person four days before his death said to 
liis wife, “ I am a dying man, you will want money before my affairs 
are wound up.” On the following day he signed and delivered to 
her a crossed cheque upon his bankers for 1,OOOZ., and on the next 


(a) Per Cotton, L. J., Me Dillon, 44 
G. D., p. 82; Cain Moon, (1896) 2 
Q. B, 283. 

(b) 44 C. D., p. 76. 

(c) 1 P. W. 441 ; see supra, p. 420 ; 

w. & T. — von. I. 


of. Hopkinson v. Porster, 19 Eq. 74. 
(d:) 2 Y. Ill, 2 E. R., p. 183. 

(e) Pr. Oh. 300. 

(/) 4 De e. M. & G. 249. 
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day but one, remembering that the cheque was crossed, he asked a 
friend who visited him to take it and give the wife another for it ; 
which the friend did, but his cheque was post-dated. The donor’s 
cheque was paid before his death to his friend, who, after that event, 
gave to the widow a cheque not post-dated for the otlier. It was 
held b}^ the Lords Justices, affirming the decision of Sir J. Romilly^ 
M. E. (a), that the transaction constituted a good donatio mortis causa. 
Where a deposit is invested b}" the Post Office Savings Bank for the 
depositor in Government stock under tlie regulations contained in 
the deposit book by having the stock placed on the Savings Bank 
Investment Account of the National Debt Coinmissioners and 
credited to the depositor, the delivery of the investnient certificate 
and the deposit book does not constitute a good donatio mortis catisd 
of the Government stock (h). 


3. What may be the Subject of a Bonatio mortis causa. 


The following,, note must be read subject to the expressions of 
opinion made by the Lords Justices Cotton and Lindley, in their 
judgments in Be Dillon (c). Cotton, L. J., there stated that Diiffield v. 
Ekves(d) shoves that there may be a good donatio mortis causa of 
an instrument which does not pass by delivery, and that the Court 
will aid the equitable title hy making the executors or administrators 
of the deceased do everything necessary to comjplete the gift to the 
donee, and Lindley, L. J., said that the statement of the existing law 
that a man could not make a donatio mortis catisd of his own cheque 
might some day require consideration. 

Negotiable instruments which are commonly treated as money for 
other purposes pass as donations (e). 

There may be donatio mortis causa of a bond(/), though not of 
a mere simple contract debt, nor by the delivery of a mere symbol {g). 
So, likewise, of bank-notes (/^) ; of a deposit-note given by a bank to 
the donor (i), and although the receipt is expi^essed to be not 


{a) Reported 17 B. 121. 

(b) lie Andrews, (1902) 2 Ch. 394. 

(c) 44 C. D. 76, and supra, p. 432 ; 
and see Porter v. Walsh, (1895) 1 Ir. B., 
p. 287. 

{d) 1 Bli. (N. S.) 497, infra, p. 436. 
(e) Ranklin v, Weguelin, 27 B. 
309; Veal Y., ib. 303. 

(/) Snellgrove -y. Baily, 3 Atk. 214; 
Ridg. Gas. t. H. 202. 


{g) Per Leach ^ V.-O., in Gardner v. 
Parker, 3 Madd. 185 ; Blount v. Bur- 
row, 4 Bro. Oh. 71 ; Hirst y. Beach, 4 
Madd. 351, 356; Olavering Yorke, 
2 Coll. Oh. R. 363 (n.). 

Qi) Miller ^y. M., 3 P. W. 356 ; Shan- 
ley y. Harvey, 2 Ed. Rep. 125 ; Ashton 
v. Dawson, Sel. Oa. 14. 

{%) Amis 'y. Witt, 33 B. 619 ; 
Moore v, M., 18 Eq. 474 ; Dunne v. 
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transferable (a), or although the depositor is required by the bank to 
sign a cheque indorsed on the note {h), and whether it be indorsed 
or not (c) ; and it seems, also, of all other notes, or bills payable to 
the bearer ((/), or to order, though not indorsed by the donor (6), 
but not of an I.O.U. (/). 

In Re Beaitmont (g), B., who was very ill and in expectation of 
death, drew a cheque for 300?. in favour of E., to whom it 
was at once handed. E. indorsed the cheque and presented it for 
payment at B.’s bank, where his account was overdrawn. The 
bank manager refused payment, stating that the signature of the 
drawer was not like the ordinary signature of B., and that he required 
some confirmation of the signature. Two days later B. died without 
the cheque having been cashed. Buckley ^ J., in holding that there 
had been no valid donatio mortis causa, said : In order that the gift 
may be valid it must, I think, be shown that the donor handed over 
either property or the indicia of title to property which belonged tO' 
him. His own cheque is not property; it is only a revocable order 
such that if the banker acts on it the donee will have the money for 
which it relates. Even without actual payment of the cheque there 
may be a good gift — for instance, if there is an undertaking by the 
banker to the donee to hold the amount of the cheque for the latter 
that may be enough. Unless there is that, or something equivalent 
to it, there is no delivery of property, but onl}^ a delivery of that 
which, if acted upon, will procure the delivery of J)ropert 3 ^ . . . 
The mere drawing of the cheque and handing it to the donee, 
coupled with the subsequent facts, did not amount to such a traditio 
as was required in order to give the donee a right to the amount of 
the cheque on the death of the donor. Even if the account had 
been in credit the drawee would not, I think, have obtained any 
right to the property. If a cheque were given by a donor who was 
dangerously ill, and the drawee went to a branch of the bank in the 
country and asked for payment, and the manager said ‘ The cash 


Boyd, 8 Ir. E. Eq. 609 ; Taylor v. T., 
56 L. J. Ch. 597 ; Re Earman, 58 L. T, 
12; Cain v. Moon, (1896) 2 Q. B. 283. 

(a) Cassidy v. Belfast B. Co., 22 
L. E. Ir. 68 ; Baffin D., 62 L. T. 
615 ; Re Dillon, 44 C. D. 76. 

{h) Re Dillon, 44 0. D. 76; Re 
Mead, 15 C. D. 651. 

(c) Porter Walsh, (1895) 1 Ir. E. 
286. 


{d) MiRer t;. M., 3 P, W. 356; Hill 
V. Chapman, 2 Bro. Ch, 612 ; and see 
Jones V. Selby, Pr. Ch. 300 ; Bibhy y. 
Coulter, Eidg. Cas. t. H. 206 (n.). 

(e) Eanklin v, Weguelin, 27 B. 309 ; 
Veal Y., ib. 303 ; Porter v. Walsh, 
infra. 

(/) Duckworth v, Lee, (1899) 1 
Ir. E. 405. 

{y) (1902) 1 Ch. 889. 
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is locked up for the night; come to-morrow and I will pay joii,’ 
and the drawer died in the night, it might very well be that there 
was a good appropriation by the undertaking to answer the cheque, 
and a good donatio mortis causa, , , , There was no promise to pay 
in tlie case before me ; and if there is a promise not to pay but only 
to lend, that is not sufficient.” 

The delivery of a bond is still sufficient as a donatio mortis causa 
of the debt for which it is a security, altliough an action may, in 
certain cases, be maintained at law without profert of the bond (a). 

So likewise a policy of insurance on the life of the donor will pass 
by delivery as a donatio mortis causa {h), 

A delivery of the mortgage deeds of real estate will constitute a 
valid donatio mortis causa. In Dtiffield v. Ehves (c), a man, in con- 
templation of speedily approaching death, wishing to make a larger 
provision for his daughter than he had done by will, delivered, or 
caused to be delivered to her, certain deeds, which consisted of (1.) a 
conveyance in fee of lands to secure 2,927k, with the usual covenant 
for payment of the money lent, and a bond by way of collateral 
security. (2.) An assignment of a mortgage debt of 80,000k, and of 
a judgment for that sum recovered on a bond, with the conveyance 
of the land, and the usual covenant for the payment of the money.' 
It was held by the House of Lords, reversing the decision of Leach, 
V.-C. (d), that there was a good donatio mortis catisd, and that the 
daughter was entitled to the henefit of the securities. If,” said 
Lord Eldon, “the delivery of a bond would, as it is admitted — (not- 
witlistanding any change in the doctrine about profert) — if the 
delivery of a bond would give the debt in that bond, so as to secure 
to the donee of that bond the debt so given b,y the delivery of the 
bond, the question is, whether, the person having got, by the delivery 
of that bond, a right to call upon the executor to make his title by 
suing or giving him authority to sue upon the bond, what are we to 
do with the other securities if they are not given up? But there is 
another question, to which an answer is to be given : What are we 
to do with respect to the other securities, if they are delivered ? 
In the one case, the bond and mortgage are delivered ; in the other 
the judgment, which is to be considered on the same ground as a 
specialty, is delivered ; with that, the evidences of the debts are all 

(a) Duffield i;. Elwes, 1 Eli. (N. S.) ■ (c) 1 Eli. (N. S.) 497 ; Porter 

497. Walsh, (1895) 1 Ir. E. 284; (1896) 1 

(h) Witt 4;. Amis, 1 E.. & S. 109 ; Ir. E. 148 (0. A.). 

Amis r Witt, 83 B. 619. {d) 1 S. & S. 239. 


DONATIO MOBTIS CAUSA. 


437 


Ward V. Turner. 

delivered. The instrument containing the 430venant to pay is 
delivered. They are all delivered in such a way that the donor 
could never have got the deeds back again. Then the question is, 
whether regard being had to what is the nature of a mortgage, 
contradistinguishing it from an estate in land, those circumstances 
do not as effectually give the property in the debt as if the debt was 
secured by a bond only? ^ * The o|)inion which I have formed is, 
that this is a good donatio mortis causa, raising by operation of law 
a trust; a trust which, being raised by operation of law, is not 
within the Statute of Frauds, but a trust which a Court of equity 
will execute (a)” 

The delivery by a creditor to the debtor or his agent of that which 
is essential to the recovery of the debt is, it seems, sufficient. Thus, 
in Moore v. Darton (/;), where, upon a loan, the borrower had given 
the lender a receipt in the following form : Eeceived of Miss Darton 
500L, to bear interest at 4L per cent, per annum,” it was held b}" 
Knight Bruce, that a delivery of the receipt to an agent of the 

borrower by the creditor on her death-bed, stating that she wished 
the debt to be cancelled, was a good donatio mortis causa. 


4. Evidence. 

The evidence to establish a donatio mortis causa should be clear 
and satisfactory, especially in those cases where the relation betw^een 
the donor and donee is such as to give rise to suspicion that undue 
influence may have been used, as in the case of an alleged donation 
from a client to his solicitor (c), or from a person in extremis to a 
priest attending him to administer the last offices of religion (d). 

There is no absolute rule of the Court that a gift of this kind may 
not be established by the evidence of the claimant alone (c). For 
the law does not require corroboration ; the law is, that when an 
attempt is made to charge a dead person’s estate, the evidence ought 
to be looked at with great care and thoroughlj^ sifted, and the mind of 
the Judge who hears it ought to be first of all in a state of suspicion ; 
but if, in the end, the tribunal is satisfied, that is sufficient (/). 


(a) See also Meredith v. Watson, 17 
Jur. 1063; Re Patterson, 12 W, E. 
941 ; Re Dillon, 44 C. D. 76. 

(?>) 4 De G-. & Sm. 517, cited by 
Ootton, L. J., in Re Dillon, supra. 

(c) Walsh V. Studdart, 4 Dr. & War. 
159. 

(d) Thompson i\ He:ffernan, ib. 285, 


(e) M‘Gronnell Murray, 3 Ir. E. 
Eq. 465 ; Hayslep v, Grymer, 1 A. &E. 
162, 

(/) See judgment of AWier, M. E., 
in Ae Grarnett, 31 0. D., p. 9.; and of 
Sir J. Hannen in Re Hodgson, 31 C. D., 
p. 183; Eawlinson v. Scholes, 79 L. T. 
350; Re Griffin, (1899) 1 Oh. 408, 413, 



438 


ELECTION. 

♦- 

NOYS i’. MOEDAUNT. 

1706. 2 Vern. 581 («). 


Election. 

A., having two daughters, B. and C., devises fee-simple lands to B., 
and lands which were settled upon him in tail to C. If B. will claim 
a share of the entailed lands under the settlement, she must quit the 
fee-simple lands ; for the testator having disposed of the whole of his 
estate amongst his children, what he gave them was upon the implied 
condition they should release to each other. 

John Everard, having two daughters, in 1686 makes his* wilh 
and devises to Margaret, his eldest daughter, his lands in Beeston, 
and 8Q0L in money ; to Mary, his second daughter, his lands in 
Stanhorn and Broom, and 1,800L in money, provided and on condi- 
tion she released, conveyed, and assured Beeston lands to her sister 
Margaret; and devised to his said second daughter 1,300L in 
money (b). Provided, if he should have a son, what was devised to 
his daughters to be void ; and in such case gave to Margaret 
1,200Z., and to Mary 1,000L Provided, if he should have another 
daughter, then he gave the 8Q0L devised to Margaret to such after- 
born daughter; and the lands at Stanhorn and Broom, and the 
1,300L devised to Mary, the second daughter, to the said Mary and 
such after-born daughter, equally between them. 

He shortly afterwards died, and left his wife enceinte of a daughter, 
Elizabeth. Mary married Higgs, and died without issue, not having 
given any release to Margaret, her sister, according to the will. 

(a) S. 0., Eq. Ca. Abr. 273, pi. 3 ; money seems to be a repetition of the 
Prec. Ch. 265 ; Gilb. Eq. Eep. 2. first bequest of that sum with the 

(5) This last bequest of 1,300/, in lands in Stanhorn and Broom, 


ELECTION. 


439 


INoys V. Mordaunt. 

Elizabeth claimed not only the lands devised to her by the will^ 
and a moiety of what was devised to her sister Mary^ but also a 
moiety of the Beeston lands, devised to Margaret : the same, on the 
testator’s marriage, being settled on himself for life, and his wife for 
her jointure, and to the first and other sons, and, in default of issue 
male, to the heirs of his body. 

Question was, whether she should be at liberty so to do, or ought 
not to acquiesce in the will, or renounce any benefit thereby, 

Lori) Keeper Cowper. — In all cases of this kind, where a man 
is disposing of his estate amongst his children, and gives to one fee- 
simple lands, and to another lands entailed or under settlement (a), 
it is upon an wipliecl condition that each part}’' acquit and release 
the other ; especially as in this case, where, plainly, he had the dis- 
tribution of his whole estate under his consideration, and has given 
much more to Elizabeth than what belonged to her by the settle- 
ment, and had it in his power to cut off the entail. 

(a) That is to say, entailed or settled lands are given, or upon such one 
upon the one to whom the fee-simple jointly with the other. 
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STEEATFIELD STEEATFIELD. 

1735. Gas t. Talbot, 176. 

Election. 

The ancestor, by articles previous to bis marriage, agrees to settle 
certain lands to the use of himself and his intended wife, remainder to 
the issue of the marriage in the usual manner. After marriage he 
makes a deed, not pursuant to the articles, and has a son and two 
daughters ; and upon the marriage of his son, settles other lands, in 
consideration of this last marriage, in the usual manner, and levies a 
fine of the former lands to the use of himself in fee ; and then makes 
his will, and devises part of the former lands to his two daughters, and 
the rest of his real estate to trustees, to the use of his grandson for 
life, with usual remainders : and with direction, out of the profits to 
educate the graudson, and to place out the rest of the profits to be 
paid to the grandson at twenty-one years of age ; and if he does not 
attain that age, to be paid to his said daughters, their executors, &c. 
The grandson is not to be bound by the deed, which did not pursue 
the articles, but then he shall make his election when be comes of 
age, aud if he chooses to take lauds which ought to have been settled, 
the daughters (his aunts) shall be reprised out of the lands devised to 
him. 

Thomas Streatfield, the plaintiff’s grandfather, by articles 
previous to his marriage, May 31st, 1677, agreed to settle lands in 
Sevenoake [in the county of Kent] to the use of himself and Martha, 
his intended wife, for their lives and the life of the survivor ; and after 
the survivor’s decease, to the use of the heirs of the body of him the 
said Thomas on his wife begotten, with other remainders over. 

The marriage soon after took effect, and by deed, dated April 5th, 
1698, reciting the foresaid articles, he settled his lands at Sevenoake 
to the use of himself and his wife for their lives, and the life of the 
longest liver of them, without impeachment of waste during the life 
of Thomas, and after their decease, to the use of the heirs of the body 
of the said Thomas, on the said Martha to be begotten ; and for want 
of such issue, remainder to the right heirs of Thomas. They had 
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issue, Thomas (their only son), and two daughters, Margaret and 
Martha. 

In the 3 "ear 1716, upon the marriage of Thomas, the son, the father 
settled other lands (of which he was seised in fee), of the ^^early value 
of 355L, to the use of his son for life, remainder to the daughters of 
the marriage, remainder in fee to the son, with a power to raise 
2,000Z. for 3 "ounger children. 

After the son’s death [leaving a son called Thomas], Thomas, the 
father, in the year 1723, levied a fine of the lands comprised in the 
deed of 1698 to the use of himself in fee, and in the year 1726 made 
his will, and thereby devised part of those lands (a) to his two 
daughters, Margaret and Martha; ‘‘And also all other his manors, 
messuages, lands, tenements, and hereditaments whatsoever, either 
in possession, reversion, or remainder, not thereinbefore given or 
disposed of, situate in the counties of Kent, Surrey, or elsewhere, to 
trustees in trust for the plaintiff Thomas, his grandson, for life ; 
remainder to his first and other sons in tail male ; remainder to his 
daughters in tail ; remainder to Margaret and Martha, with several 
remainders over.” Then comes this clause: “And my will and 
meaning farther is, and I do hereby authorise and appoint the 
trustees, and tlie survivor of them, to receive the rents and profits 
of the said estates to them devised, and out of the same to allow and 
expend, for the education of my grandson Thomas, so much as they 
shall think fit during his minority ; and that the trustees shall place 
out at interest such monies arising out of the rents and profits of the 
said estates ; which said monies, with interest arising therefrom, my 
will is be paid to my grandson Thomas at his age of twenty-one 
years, if he so long live ; or, in case he dies before that age, then that 
the same shall be paid to my two daughters, Margaret and Martha, 
their executors, &c.” 

The testator died in the year 1730. 

The question was, whether the settlement in 1698 was a proper 
execution of the articles of 1677 ? and if not, whether the general 
devise to the plaintiff should be taken as a satisfaction for what he 
was entitled to under the articles of 1677 2 

Mr. Solicitor-General, Mr. Browne, Mr. Fazakerley, and Mr. Noel 
argued for the plaintiff. 

[a) T.e., viz. the lands at Sevenoake in Kent. 
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Mr. Attorney-Ge^ieral, Mi% Strange, and Mr. Peeve WillianiB 
argued for the defendant. 

Lord Chancellor Talbot, — It cannot be doubted but that, 
upon application to this Court for the carrying into execution the 
articles of 1677, the Court would have decreed it to be done in the 
strictest manner, and would never leave it in the husband’s power to 
defeat and annul everything he had been doing : and the nature of 
the provision is strong enougli for this purpose, wuthout any express 
words, and I must, therefore, consider what was the oj)eration of the 
deed of 1698, which is declared to be in perfonnance of the true 
intent and meaning of the articles. If it be so, all is well ; but if it 
be not, it only shows that the parties intended it so, but were mis- 
taken. So was the case oi West y, Errissey {a), where the articles 
were, by the House of Lords, decreed to be made good ; and the 
same must be done in this case, if nothing intervenes to prevent it. 

The settlement in 1716, whereby the grandfather settled other 
lands upon his son’s marriage, has been called a satisfaction for those 
articles ; but to me it appears neither an actual satisfaction nor to 
have been intended as such. The grandfather had done that in 
1698, which he apprehended to be a satisfaction for the articles ; but 
this deed proceeds upon considerations quite different from those of 
the articles, the persons claiming under this being purchasers for a 
consideration entirely new, the limitations being entirely different ; 
and, therefore, it would be absurd to call this a satisfaction for 
another thing it hath nothing to do with, and to which it is no way 
relative. 

The next thing to be considered is, the fine levied of the lands in 
question in the year 1723, by the grandfather; the intent whereof 
w^as to have the absolute ownership of those lands in him. And one 
reason why no application hath been made till now to have those 
articles carried into execution, might be that during the grandfather’s 
life nobody was entitled to anything in possession under them. 

Then comes the will in 1725, whereby he gives part of those lands, 
settled in 1698, to his daughters; thereby showing his apprehension 
to be, that, by a fine, he had given himself a power of disposing of 

{a) 2 ]?. W. 349 ; 1 Bro, P, 0. 225, Toml, edit, 
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them ; and it would be a very strained construction to say that he 
intended this, not as a present devise to his daughters, but to take 
effect out of the reversion of the lands comprised in the articles. 

The next thing is the devise to the trustees for his grandson, the 
plaintiff, upon his attaining the age of twenty-one ; and the question 
here is whether the general words shall ever pass lands not capable 
of the limitation in the will ? And to that have been cited jBosc and 
Bartlett's case (a), and other cases ; but the}^ cannot influence the 
present case : for the testator had legally a power to dispose of those 
lands ; and though they might be affected with a trust in equity, yet 
that cannot be supposed to lie in his conusance, he having done an 
act to enable himself to dispose of these lands. And it differs from 
the case that was put of an express trust, and the trustee devises 
all his lands; for there the trustee cannot be ignorant that the 
lands which he holds in trust are not bis own. But what makes his 
intent clear is, that he hath devised part of these lands to his 
daughters, and he must have looked upon himself as master of the 
one part as well as the other ; I, therefore, think his intent teas clear 
to ])ass these lands hy the loill ; and if so, we must now consider what 
will be the effect of this will. 

If the plaintiff' has a lien upon the lands of the articles, then he 
may stand to them if he pleases ; hut ivlien a man takes upon him 
to devise what he had no poiver over, iipon a supposition that his 
ivill tvill he acquiesced under, this Court compels the devisee, if he 
loill take advantage of the loill, to take entirely hut not partially 
under it : as was done in Noys and Mordaunt’s case(fc) ; there bemg 
a tacit condition annexed to all devises of this nature, that the 
devisee do not disturb the disposition which the devisor hath made. 
So are the several cases that have been decreed upon the custom of 
London. 

The only difficulty in the present case is, that what is given to the 
plaintiff is precarious, nothing being given to him if he dies before 
twenty-one, and, if after, then but an estate for life ; and that he 
appears before the Court in a favourable light of being heir-at-law ; 
but this will not alter the case. The estates which the testator has 
given him were undoubtedly in his power ; he hath given them to 


(a) Cro. Car. 292. 


{h) 2 Yern. 581. 
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trustees until his grandson attain twenty-one, and has disposed of 
them in such a manner as that there can never be any undisposed 
residue to go to the plaintiff as heir-at-law; and surely it is as much 
in the power of the Court to make this bequest, thus limited to be a 
satisfaction, if the partj^ will stand to the will, as in the other cases. 
Indeed, if he takes by the will, there is nothing to make satisfaction 
to his sisters for their general chance under the articles ; but tliat is 
because nothing is left them by the will; and they cannot be said to 
be quite destitute of provision, since it is just and reasonable tliat 
they should be maintained by their mother, who is entitled to a 
large and ample provision by her marriage settlement : nor can what 
is devised to the plaintiff be looked upon as intended by the testator 
to go towards the maintenance of younger cliildren ; for, if the 
plaintiff dies before twenty-one, then all the profits already received 
are to go to his aunts ; and so by that construction I must take the 
maintenance out of their estate, and oblige them to contribute to tlie 
maintenance of distant relations, viz., nieces, at tlie same time that 
the mother (who hath an ample provision) would be left at large, 
and under no tie of maintaining her own children. 

And so decreed {a) the plaintiff’ to have six months after lie comes 
of age, to make his election, whether he will stand to the Avill or the 
articles. And if he makes his election to stand to the latter, tlien 
so much of the other lands devised to him as will amount to the 
value of the lands comprised in the articles, and which were devised 
to Margaret and Martha, to be conveyed to them in fee. 


NOTES. 

1. Election generally. 

2. Election in cases of deeds, p. 455. 

3. Election in cases of wills, &c., p. 457. 

4. Election in appointments under powers, p. 459. 

5. Election— (A) Compulsory ; (B) Implied, p. 462. 

6. Election by parties under disabilities, p. 465. 

7. Confirmation and ratification of contracts and election, p. 467. 

8. Death of person to elect without electing, p. 468. 

1. Election generally. 

Election is the obligation imposed upon a party by Courts of 
equity to choose between two inconsistent or alternative rights 
{a) See the decree, 1 Swans. 447 ; Eeg. Lib. B. 1735, fol. 205. 
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or ciaiiiis in cases where there is clear intentioiuof the person from 
whom he derives one that he should not enjo}' both. Every case 
of election, tlierefore, presupposes a plurality of gifts or rights, 
with an intention, express or implied, of the party who has a right 
to control one or both that one should be a substitute for the other. 
The party who is to take has a choice, but lie cannot enjoy the 
benefit of both (a). The principle is stated thus in Jarman on 
Wills (b) : That he who accepts a benefit under a deed or will 
must ado])t the whole contents of the instrument ” (c). The principle 
of the doctrine of election is now w^eli settled. It is founded 
on the presumption of a general intention in the authors of an 
instrument that effect shall be given to every part of it {d), 
but this presumption may be rebutted (c). It is applicable to 
every species of instrument, whether deed or will (/), and it 
applies to every kind of propertj’’ — immediate, remote, contingent, 
real or personal (g) ; also to the interest of next of kin in the 
unascertained residue of an intestate’s personal estate (h). 

To illustrate the doctrine of election, suppose A., by will or 
deed, gives to B. property belonging to C., and by the same 
instrument gives other property belonging to liimself to C., a 
Court of equity will hold C. to be entitled to the gift made to him 
by A., only upon the implied condition of his conforming with all 
tlie provisions of the instrument, by renouncing the right to his 
own property in favour of B. ; he must, consequently, make his 
choice, or, as it is technically termed, he is put to his election, 
to take either under or against the instrument ; if C. elects to 
take under, and consequently to conform with all the provisions 
of, the instrument, no difficulty arises, as B. will take C.’s 


(a) Story (1892), 732 ; Dillon v, 
Parker, 1 Swans. 394, note (/>) ; Thel- 
liisson V. Woodford, 13 V. 220, 9 E. E. 
175. 

(h) (1893), p. 415. 

(c) See Walpole lu Conway, Barn. 
C. 159; Kirkham v. Smith, 1 Yes. 
Sen. 258 ; Macnamara v. Jones, 1 
Bro. Ch, 411; Frank v. Standish, 1 
Bro. Oh. 588 (n.) ; Blake v. Bunbury, 
4 Bro. Oh. 21 ; Swan v. Holmes, 19 B. 
471 ; Wintonr v. Clifton, 21 B. 447, 8 
l)e G. M. & G. 641 ; Cosby v* Ash- 
town, 10 Ir. Oh. E. 219 ; Heazle v. 
Fitzmaui’ice, 13 Ir. Oh. E. 481; 


Schroder v, S., Kay, 584, 585. 

{d) Hamilton v. H., (1892) 1 Oh., 
p. 399. 

(e) lie Yardon’s Trusts, 31 0. D., p. 
279; Re Wells, 42 0. D., p. 658; 
Hamilton H., supra. 

(/) Lord Redesdale, in Birmingham 
v. Kirwan, 2 Sch. & L. 444, 450. 

[g) Wilson v. Townshend, 2 Y. 693, 

3 E. E. 31 ; Webb v. Shaftesbury, 
7 Y. 480, 6 E. E. 154; Morgan M., 

4 Ir. Ch. E. 606 ; Sadlier v. Butler, 1 
Ir. B. Eq. 415. 

{h) Cooper 0., L. E. 7 H. L. 53 ; 
Bennett -iJ. Houldsworth, 6 0, D. 671. 
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property, and C. ;^vill take the property given to him by A. ; 
but if C. elects to take against the instrument, that is to say, 
retains his own property and at the same time sets up a claim to 
the property given to him by A., an important question formerly 
arose whether he thereupon incurs a forfeiture of the whole of 
the benefit conferred upon him by the instrument, or is merely 
bound to make compensation out of it to the person who is 
disappointed b}^ his election. 

Com/penMition , — The principal case of Streatfield v. 8, is a 
distinct authority for the doctrine of compensation^ which may 
now be considered as fully established (a), and it may now be 
laid down in accordance with Mr. Swanston’s learned note to 
Gretton v. Haward {h), “ 1st. That, in the event of election to 
take against the instrument, Courts of equity assume jurisdiction 
to sequester the benefit intended for the refractory donee, in order 
to secure compensation to those whom his election disappoints. 
2nd. That the surplus after compensation does not devolve as 
undisposed of, but is restored to the donee, the purpose being 
satisfied for which alone the Court controlled his legal right ”(c). 
The compensation is a charge upon the benefits received under 
the instrument (d)» If the election is not against but under the 
will the doctrine of compensation does not apply (e). Where 
a beneficiary under a will, being put to his election, elects to 
take against the will, the amount of the compensation is to be 
ascertained at the date of the death of the testator and not 
at the time when the election is made (/). 

iknd after the death of a person who has elected to take against 


(a) Webster v, Milford, 2 Eq. Ca. 
Abr. 363, marg. ; Bor B., 3 Bro. P. 
0., Toml. edit. 167 ; Ardesoife v. Beiir 
net, Dick. 465 ; Lewis v. King, 2 Bro. 
Oh. 600 ; Preke v. Barrington, 3 Bro. 
Oh. 284 ; Whistler v. Webster, 2 Y. 372, 
2 E. E. 260 ; Ward v. Baugh, 4 Y. 627, 
4 E. E. 307 ; Cavan v. Pulteuey, 2 Y. 
560, 3 E. E. 8 ; Blake v, Bunbury, 1 Y. 
523, 1 E. E. Ill ; Welby v. W., 2 Y. & 
B. 190, 191 ; Dashwood?;. Peyton, 18 Y. 
49, 11 E. E. 145; Tibbitts v. T., Jac. 
316 ; Eancliffe^?. Parkyns, 6 Dow. 179 ; 
Minchin Gabbett, (1896) 1 Ir. E. 1, 
where Eancliffev. Parkyns is discussed. 
(h) 1 Swans. 433, approved in Ker'y. 


Wauchope, 1 Bli. 25. 

(c) See also Padbury y. Clark, 2 
Mac. & G. 298 ; Greenwood v. Penny, 
12 B. 403 ; Howells y. Jenkins, 1 De 
G. J. & S. 617 ; Grissell v. Swinhoe, 
7 Eq. 291 ; Picker sgill v. Eodger, 5 
0. D. 163 ; Schroder v. S., Kay, 578 ; 
Howells 'IK Jenkins, 1 De G. J. & S. 
617 ; Cooper v. 0., L. E. 7 IT. L. 53. 

(d) Pickersgill v. Eodger, 5 0. D. 
163 ; but not upon interests taken 
against a wiU : Greenwood v. Penny, 
12 B. 403. 

(e) Be Chesham, 31 C. D. 466 ; and 
cf. Pickersgill v, Eodger, supra. 

(/) Be Hancock, (1905) 1 Ch. 16. 
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an instrument, compensation will be directed to be made out of 
bis estate to the party who has sustained a loss thereby, so 
far as such loss does not exceed the benefit taken under the 
instrument by the person making such election (a), and such 
party may now commence an action for damages or compensa- 
tion (6). Where several persons were put to their election as 
between benefits under a settlement and a will, and they all 
elected to take against the will, it was held that they were 
respective!}" bound to make compensation to other pei^sons so 
electing, as well as to persons who took under the will only; 
also that all compensation so paid to any person electing to 
take against the will must be included in the benefits received 
by him under the will (c). 

Where a person who elects to take a fund against an instrument 
has been previously receiving money under it, he must on making 
his election repay such money, and the persons interested under the 
trusts of the instrument have a lien for the repayment thereof on 
the fund which he elects to take (d). 

As the doctrine of election depends upon compensation, it 
follows that it will not be applicable when made contrary to the 
instrument unless there be a free and disj^osdble fund passing 
thereby from which compensation can be made. Thus it was held, 
in Bristoiv v. Warde (e), that where, under a power to appoint to 
children, the father made an appointment to persons not objects 
of the power, any child might set it aside and claim as in default 
of appointment, and also take a specific share appointed to him. 

The doctrine of election,” said Loughborough^ C., never can 
be applied, but where, if an election is made contrary to the will, 
the interest that would pass by the will can be laid hold of, to 
compensate for what is taken away; therefore in all cases there 
must be some free disposable property given to the person, which 
can be made a compensation for what the testator takes away. 
That cannot apply to this case, where no part of his property is 
comprised in the will but that which he had power to distribute ” (/). 


(a) Eogers v, Jones, 3 0. D. 688, 
690; Eytche v, P., 19 L. T. 343; 
Pickersgill v, Eodger, 5 0. D. 163 ; 
Seton (1901), p. 1591, 

(5) Eogers v. Jones, 7 0. D. 345. 

(c) Be Booth, (1906) 2 Oh. 321. 

(d) Codrington v. Lindsay, L. E, 8 
Oh. 578 ; Codrington 'r. C., L. E. 7 H. L. 


854 ; Carter v, Silher, (1891) 3 Oh. 553 ; 
S. 0., reversed on other grounds, (1893) 
A. 0. 360 ; Hamilton v. H., (1892) 1 
Oh. 396. 

(e) 2 Y. 336, 2 E. E. 235. 

(/) See also Box v. Barrett, 3 Eq. 
244; Pickersgill v, Eodger, 5 0. D. 
163; i?e Fowler’s Trusts, 27 B. 342; 
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Upon the same .principle in the case of a niarried woman, to 
whom an interest with a restraint on anticipation is given by the 
same instrument as that which gives rise to a question of election, 
the doctrine of election does not apply, as the nature of her interest 
in the property, to he relinquished by way of compensation, has 
by the terms of the instrument been made inalienable (a). In 
Hamilton v. H, (b), on the marriage of a lady in 1879, she being 
an infant, the settlement (ante-nuptial) (c) contained a covenant to 
settle after-acquired property, and gave her certain interests, some 
without power of anticipation. She was divorced, and brought an 
action to avoid the covenant. She married again before trial, and 
her second husband was made co-plaintiff. Held, that if she elected 
against the settlement the interests as to which she was not restrained 
were to be applied in compensating the persons disappointed, by such 
election, but that she could not give up the interests subject to 
restraint. Held also, following Codrington v. C. (d), that the date of 
tlie action to repudiate was not the date of her election, but that 
she was still entitled to exercise that right, within a time to be 
limited. 

A person will not be obliged to elect between benefits conferred 
upon him by an instrument, and an interest which he takes deri- 
vatively from another, who has elected to take in opposition to the 
instrument. Thus it was held, that a husband might be tenant by 
the curtesy of an estate tail, which his wife liad elected to take in 
opposition to a will, nnder which he had accepted benefits : for as 
the wife made complete compensation to the persons disappointed 
by her election, there could not be a second election, because in fact 
there was no one entitled to compensation (c). 

Nor will a person be compelled to elect between a benefit conferred 
upon him by an instrument, and an interest which he took adversely 


and as to heirlooms, Re Ohesham, 31 
C. D. 466. 

(a) Smith v, Lucas, 18 C. D. 531 ; 
followed in Wilder i;. Pigott, 22 0. D. 
263 ; Re Wheatley, 27 0. D. 606 ; Re 
Yardon’s Trusts, (0. A.) 31 0. D. 275; 
Willoughby •V. Middleton, 2 John. & 
H., 344, though cited without dis- 
approval by 0., in Codrington 

V. Lindsay, L. E. 8 Ch. at p. 587, 
must be considered overruled on this 
point. In Haynes v. Poster, (1901) 1 


Ch. 361, the beneficiary was dis- 
covert at the date that the obligation 
to elect arose, but was not put to her 
election. Qusere, whether this decision 
is reconcilable with principle. 

(5) (1892) 1 Ch. 396. 

(c) Yoidable but not void, see infra, 
note 7. 

{d) L. E. 7 H. L. 854. 

(e) Cavan v. Pulteney, 2 Y. 544, 3 
E. E. 8, 3 Y. 384. 
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to the instrument and derivatively from the real owner, who took no 
benefit under the instrument (a). 

If, however, the title to certain property, whether derivative or other- 
wise, were vested in the owner before the testator’s death, the owner 
must elect between benefits conferred upon him by the testator’s 
will and that propert}^ if the testator has devised it to others (b). 

It seems to be doubtful whether the doctine of election applies to 
grants from the Crown, for the Crown is always in existence and can 
alwa3^s be applied to, to set right the grant (c). 

Where, however, two persons A. and B. joined in a petition to the 
Crown, representing an estate to have escheated, and procured a 
grant of it to be made to them, it was held that the assignees of A. 
could not afterwards set up a claim to one part under a prior title in 
himself, while taking the benefit of the grant as to the rest (d). 

In order to raise a case of election, at any rate in the case of a 
wfill, there must appear in the will itself a clear intention on the part 
of the testator to dispose of that which is not his own (e) : and it is 
immaterial whether he knew the property not to be his own, or by 
mistake conceived it to be his own ; for, in either case, if the inten- 
tion to dispose of it appears clearly, his diposition will be sufficient 
to raise a case of election (/). Parol evidence of the intention of 
the testator is not admissible (g). 

It is immaterial that a party put to his election by a will had after 
the date thereof at the instance of the testator put into settlement 


(a) Howells v. Jenkins, 2 John. & H. 
706 ; and see Grissell'i^ Swinhoe, 7 Eq. 
291. 

{b) See Cooper v. 0., supra ; Brodie 
Barry, 2 V. & B. 127 ; Bennett v. 
Houldsworth, 6 C. D. 671. 

(c) Per Flumm\ M> E., 2 J, & W. 345. 

(d) Gumming v. Forrester, 2 J. & 
W. 334. 

(e) Forrester v. Cotton, 1 Eden, 
532 ; Judd -y. Pratt, 13 V. 168, 15 Y. 
390 ; Dashwood v, Peyton, 18 V. 27 ; 
Blake v. Bunhury 4 Bro. Oh. 21, 1 
E. E. Ill ; Eancliflfe v, Parkyns, 6 
Dow, 149, 179 ; discussed in Minchin 
■y. Gabbett, (1896) 1 Ir. E. 1 ; Dillon 
y. Parker, 1 Swans. 359 ; Jervoise v. 
J., 17 B. 566; Padbuiy y, Clark, 2 
Mac. & G. 298 ; Lee v, Egremont, 5 

W. & T. — VOL. I. 


De G. & Sm. 348 ; Wintour v. Clifton, 
21 B. 447, 8 De G. M. & G. 641 ; 
and Stephens v. S., 3 Drew. 697, 1 De 
G. c& J. 62 ; Poole v, Odling, 10 W. E. 
591; Foxy. Charlton, 10 W. E. 506; 
Thornton y. T., 11 Ir. Oh. E. 474; 
Box y. Barrett, 3 Eq. 244 ; Sadlier y 
Butler, 1 Ir. Eq. 415; Harris, (1909) 
2 Ch. 206. 

(/) Whistler y. Webster, 2 V. 370, 
2 E. E. 260 ; Thellusson y. Wood- 
ford, 13 Y. 221, 9 E. E. 175; Welby 
V. W., 2 Y. & B. 199 ; overruling Cull 
y. Showell, Amb. 727 ; Whitley v. W., 
31 B. 173; Coutts y. Acworth, 9 Eq. 
519; Griffith-Boscawen y. Scott, 26 
C. D. 358; Ec Booker, (1886) W. N. IS. 

{g) Galvin y. Devereux, (1903) 1 Ir. 
E. 185 ; and see infra, p. 453. 
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property belonging^to himself, which the testator affects to dispose 
of by his will. Thus in Middleton v. Windross (a) a testator gave all 
his property equally among his three daughters, Sarah, Margaret, 
and Jane, and directed Jane within twelve months after attaining 
twenty-one to bring into hotchpot an estate to which she was 
entitled under the will of her grandfather. On Jane’s marriage, 
subsequently to the date of the will, she, at the instance and under 
the superintendence of her father, settled the estate upon herself 
and her husband successively for life, with remainder to the children 
of the maniage. Afterwards, by the testator’s advice, the estate was 
sold by the trustees for 3,000Z. In a suit to administer the testator’s 
estate, it was held that the B,000L, less the costs of the sale, ought 
to be brought into account in respect of Jane’s share. 

Moreover, though part of the benefits proposed by a testator to be 
conferred upon another may fail, what remains will be sufficient to 
constitute a case for election (5). 

The mere recital in a will that a party is entitled to certain pro- 
perty, but not declaring the intention of the testator to give it to 
him, will not be suflScient to raise a case of election (c). So in Box 
V. Barrett (d), under a settlement the four daughters of a testator 
took equal shares subject to his life interest. The testator, by his 
will, recited that under the settlement his tivo daughters^ Ellen and 
Emily j loould become entitled to certain hereditaments^ and that in 
making his will he had taken that into consideration, and had not 
devised them so large a share under his will as he would have done 
had they not been so entitled. He then devised to his daughters 
Ellen and Emily certain estates, and to his other daughters, Edith 
and Eliza, certain other estates of much larger value. 'The will did 
not purport to dispose of or affect the settled estates. It was held 
by Eomilly, M. E., that as the will did not purport to make any dis- 
position of the settled estates, and was only made under a mistaken 
impression, Edith and Eliza were not put to their election (e). 

The difSculty of sustaining a case of election is always much 
greater where the testator has a partial interest in the property 
dealt with than where he purports to devise an estate in which he 


(a) 16 Eq. 212. 

{h) Newman v, N., 1 Bro. Ch. 186. 

(c) Dashwood v. Peyton, 18 Y. 41 ; 
Eorrester v. Cotton, 1 Eden, 532, 535 ; 
Blake v. Bunbury, 1 Y. 514, 523, 
I E. B. 111. 


(d) 3 Eq. 244. 

(e) See also Langslow v. L., 21 B. 
552 ; Blacket v. Lamb, 14 B. 482 ; 
Banks 2 ;. B., 17 B. 352; He Eowler’s 
Trust, 27 B. 362. 
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has no interest at ail (^t). For if the testator has some interest, the 
Court will lean as far as possible to a construction which would 
make him deal only with that to which he is entitled (b) ; and if a 
testator entitled to a share of a house or lands devise his interest 
or property therein, it is clear that he only intended his own interest 
therein to pass (c). 

Where, however, a testator entitled only to part of an estate uses 
words in devising it which show clearly that he intended to pass the 
entire t}’', if the owner of the other part takes other benefits bj'^ the 
will, he will be put to his election : as for instance where a person 
entitled only to a moiety of a house devises it as all my messuage, 
now on lease to A. and in his occupation ” (d), especially if there are 
also directions to repair the property specifically devised (e), or if 
the testator in another part of the will correctly described a moiety, 
when it was his intention to give a moiety (/). And where the wife 
of the testator alone was entitled to a particular property, a devise of 
it as my interest in the A, property ” will put the wife to her elec- 
tion (^). And a specific devise by a particular description may be 
considered a sufficient indication of an intention of a partial owner 
of property to pass the entiretj^ thereof (A). So where a sum of 
10, COOL Consols was in settlement in trust for two sisters for life, and 
after their deaths as to two-thirds of the capital in trust for their 
brothel*, and as to one-third in trust for the two sisters ; and the 
brother bequeathed the whole of his property ” to trustees as to 
part on certain trusts for his sisters, afterwards bequeathing the pro- 
perty including the 10,000L trust money” to other persons, it was 
held that the sisters must elect between the benefits given them by 
the will and their interest in the 10,000L Consols (i). 

Where a testator is entitled only to a reversion in lands devised, 
the question sometimes arises whether he intended to include in the 


(a) Eanclffie v, Parkyns, 6 Dow, 
185; discussed in Minchin v. Grabbett, 
(1896) 1 Ir. E. 1 ; Henry v. H., 6 
Ir, E. Eq. 286. 

(h) Maddison v. Chapman, 1 John, 
& H. 4:10; Be Bidwell’s Settlement, 
11 W. E. 161 ; Gralvin v. Devereux, 
(1903) 1 Ir. E. 185. 

(c) Henry v. H., 6 Ir. E, Eq. 286. 
((i) Padbury y. Clark, 2 Mac. & Gr. 298. 
(e) Ibid. 

(/)Ibid. 


(g) Whitley i;. W., 31 B. 173 ; but 
see Eead v. Crop, 1 Bro. Ch. 492 ; 
Wintour v. Clifton, 8 De Gr. M. & Gr. 
644 ; Grosvenor v. Durston, 25 B. 97 ; 
Usticke V. Peters, 4 Hay & J. 437 ; 
Galvin v. Devereux, (1903) 1 Ir. E. 185. 

(/i) Eitzsimons v. E., 28 B. 417; 
Howells V, Jenkins, 1 De G. J. & S. 
617 ; Miller v, Thurgood, 33 B. 496 ; 
Wilkinson v. Dent, L. E. 6 Ch. 339 ; but 
see Chave v, 0., 2 John. & H. 713 (n.) 
{i) Swan V, Holmes, 19 B. 471. 
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devise the immediate and absolute interest, or to confine it to his own 
estate only. Prwid facie, doubtless the testator would be understood 
to refer only to what he had power to dispose of. He may, however, 
show a contrary intention; if for instance he has either devised the 
land in question upon limitations, or has conferred powers on the 
devisees which either cannot take effect or probably will be incapable 
of taking effect if a reversionary interest only passes to the devisees, 
then the intention to include the immediate interest will be suffi- 
ciently indicated to raise a case of election {a). So too a direction 
that an annuity is to be paid to a person for life, out of lands of 
which the testator has only the reversion, sufficiently indicates an 
intention to dispose of the whole (5). But such indications of 
intention will not prevail against an express confirmation of the 
settlement creating the estates, wffiich come before the testator’s 
reversion (c). But a confirmation of a part of the settlement leaves 
the remainder unconfirmed id). 

A devise of an estate does not jper se import an intention 
to devise it free from incumbrances to the devisee, so as to put 
the incumbrancers taking benefits under the will to their 
election (e). The intention to do so must appear conclusively from 
the words of the will, as, for instance, if the testator repudiates the 
instrument creating the charge, and the dispositions of the will are 
inconsistent with that instrument, it will show that he intended the 
property to pass free from the charge (/). So if a testator entitled 
to an estate, subject to an incumbrance, secured by a long term, 
devise such estate for a term to take effect immediately upon the 
death of the testator, and for the immediate purpose of raising money 
for the payment of annuities and legacies, the incumbrancers deriving 
other interests under the will, if they take by it, must give effect to 
it, and permit the estate to go in the new channel free from incum- 
brances as the testator intended {g). 

General Devise or Bequest, — A mere general devise will not compre- 
hend property of which the devisor is not owner, although at the date 

(a) Welby W., 2 Y. & B. 187, 

198 ; Wintoui' v. Chfton, 8 Be Gr. M. 

& G. 641. 

(h) Usticke v. Peters, 4 Xay & J. 

437, 4oo. 

(c) Eancliffe v, Parkyns, 6 Bow, 

149 ; discussed in Minchin v. Gabbett, 

(1896) 1 Ir.E. 1. 

(d) Blake v, Bunbury, 1 Y. 514. 


(e) Stephens v. S., 1 Be G. & J. 62, 
3 Brew. 697 ; Henry v, H., 6 Ir. E. 
Eq. 286 ; Maddison v. Chapman, 1 
John. & H. 470. 

(/) Sadlier v> Butler, 1 Ir. E. Eq. 
413, 423. 

{g) Blake v. Bunbury, 1 Y. 514, 
523. 
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of his will and his death he had no property of his own to which the 
words were applicable (a). Nor will the fact that the devise is to 
uses in strict settlement extend general words to more than the 
testator’s interest, though his devisable interest is only an estate 
pour autre vie {h). 

Parol evidence, dehors the will, is not admissible for the purpose 
of showing that a testator considering property to be his own, which 
did not actually belong to him, intended to comprise it in a general 
devise or bequest (c). But in Piekeregill v. Rodger (d), Jessel, M. K., 
said : The presumption in the absence of evidence to the contrary 
is that the testator by his will intends merelj^ to devise or bequeath 
that which belongs to him ... it is only a presumption which 
may be rebutted even by parol evidence, and it may be rebutted by 
evidence showing that under a misapprehension of law, the testator 
believed that the property which did not belong to him did really 
belong to him.” 

Where a testator holds property with another in joint tenancy, 
since on his death without severance the whole will go to the sur- 
viving joint-tenant, it will not pass by a general bequest in the 
testator’s will to a third party so as to raise a case of election against 
the surviving joint-tenant taking other benefits by the will. Thus, 
where a testator, both before and after making his will, transferred 
certain Government stock unto the names of himself and his wife and 
by his will made a general bequest of all his funded property or 
estate of whatsoever kind to trustees for his wife for her life, and 
after her decease as therein mentioned, it was held that the will did 
not purport to dispose of the stock in terms sufficiently clear and 
distinct, or to put the wife upon her election (e) ; for in order to 
raise a case of election in such a case the stock in question must be 
specifically and clearly referred to (/). 


(a) Bead v. Crop, 1 Bro. Ch. 492; 
Jervoise v. J., 17 B. 566; Thornton v. 
T., 11 Ir. Oh. E. 474 ; Timewell v, 
Perkins, 2 Atk. 102. 

(b) Coshy V. Ash town, 10 Ir. Oh. E. 
219, 226, 231. 

(c) Doe V. Chichester, 4 Dow, 76, 
89, 90 ; and see Pole v. Somers, 6 Y. 
322 ; Druce v. Denison, 6 V. 402 ; 
Clementson v. Gandy, 1 Keen, 309 ; 
Pulteney v. Darlington, 2 Y. 544, 3 Y. 
384, on this point would seem clearly 
no longer law. 


(cl) 5 0. D. 170; but this dictum is, 
it is submitted, not sustainable. 

(e) Dummer v. Pitcher, 2 My. & 
K. 262 ; Blonmart v. Player, 2 S. & S. 
507; Crabb v. C., 1 My. & K. 511; 
Smith V. Lyne, 2 T. & C. C. C. 345 ; 
Allen V, Anderson, 5 Ha. 163 ; Sea- 
man V. Woqds, 24 B. 372 ; Pe ITarris, 
(1909) 2 Oh. 206. 

(/) Coates V, Stevens, 1 T. & 0. Ex. 
66 ; Grosvenor v. Durston, 25 B. 97 ; 
Shuttle worth v. Greaves, 4 My. & 0. 
38: A.-G. r. Fletcher, 5 L. J. Ch. 75. 
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But a testator maj in his will itself show an intention under a 
general devise to dispose of lands which are not absolutelj^ his own, 
as for instance by describing them as being in the occupation of 
himself or his tenants {a). So if a testator devise land in a par- 
ticular locality, if there is any property of the testator answ^ering the 
description it will be confined to that (&). 

Exclusion of Election , — The rule of election, the subject of this 
note, which depends, as before observed, upon an implied condition, 
will not be excluded by the parties being expressly put to their 
election, as between the benefits conferred upon them and sums due 
to them from the person conferring such benefits. Thus in Wilkin-’ 
son V. Dent (c) a testatrix devised all and singular the estate and 
mines of Aroa ” to trustees intrust for sale, and gave to T. D. 10,OOOZ., 
which was to be taken in full satisfaction of any sums which she might 
owe him at her decease, and to W. D. 8,000Z., which she declared was to 
be taken in satisfaction of any rent-charge out of a certain part of her 
real estate. Her will contained the usual devise of trust and mort- 
gage estates. She was in possession of the entirety of the Aroa 
estate, but was owner only of one moiet}^ being in possession of 
the other moiety by virtue of a mortgage, the money due upon which 
was subject to trusts, under which T. D. and W. D. on her death 
became entitled, each to one fifth. It was held that T. D. and 
W. D. were put to their election between the benefits they took 
under the will and their shares in the mortgage money. The 
question,” said James, L, J., ‘‘is, whether there is testamentary 
bounty to persons whose estate and right are, under another part 
of the will, interfered with. It appears to me clear, that this question 
must be answered in the affirmative, though, before the amount of the 
bount}^ can be ascertained, the amount of the claims which the legatees 
had against the testatrix must be ascertained ” {cl). 

But the ordinary doctrine of election may be excluded by an 
apparent expression of intention by a testator that only one of several 
gifts, to an object of his bounty, is conditional on his giving up what 
a testator purports to take away from him. For instance, if a tes- 
tator had an eldest son, owner of a bit of property, and it would be 
convenient that this bit of property should go along with a property 
which the testator is devising to his second son. So, the testator 
(a) See Honywood v, Eorster, 30 (c) L. E. 6 Ch. 339. 

B. 14. {d) See also Coutts v, Acworth, 9 

(5) Eanclifie v, Parkyns, 6 Dow, Eq. 519, and consider Synge v. S., 
149 ; Maddison v. Chapman, 1 John. L. E. 9 Ch. 128. 

&; H. 470. 
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devises tliis bit of property to the second son ; and amongst other 
gifts to his eldest son, he gives him a piece of property which he 
states in bis will to be in lieu of his bit of property which the tes- 
tator purported to take away from him. In such case, the eldest son 
would merely be put to his choice between those two bits of pro- 
perty (a). 

Creditors . — The doctrine of election is not applicable to creditors. 
Thus, if before the time when real estate was made assets for payment 
of debts a testator devised land in payment thereof, and bequeathed 
in favour of otlier persons funds, then assets for payment of debts, it 
was held that the creditors were not put to their election, and might 
assert their rights against such funds, without giving up their claim 
under the devise to the land (b). In Deg v. D. (c), where a father 
devised his own estate and an estate of his son’s for the payment of 
debts, the son was allowed as a creditor of his father to share with 
the other creditors in the benefit conferred upon them by the pro- 
vision for pa^'ment of debts, without being obliged to give up his 
own estate. But these questions will not arise often now, as real 
estates are liable to the payment of debts by simple contract as well 
as specialty (d), 

2. Election in Cases of Deeds. 


The question of election principally arises in cases of wills, 
because deeds being generally matters of contract, the contract is 
not to be interpreted otherwise than as the consideration expressed 
requires ” (6). Election under deeds is of a different kind to that 
arising under wills (/), for there need not be in the case of deeds a 
clear intention on the part of the settlor or others to dispose of pro- 
perty which was not his own ; the principle upon which cases of 
election are raised in deeds being that which Lord Uedesdale in Bir- 
mingham v. Kirivan (g) states to be the general foundation of the law 
of election, viz., that a person cannot ‘‘ approbate and reprobate” 
under the same instrument. Thus if a person comes in directly 


(a) See East v. Cook, 2 Yes. Sen. 30, 
as explained by James, L. J., in Wilkin- 
son V. Dent, supra. See also Bor v. B., 3 
Bro. P. C., Toml. edit. 167 ; Eytche v. 
E., 19 L. T. 343 ; Coote v. Grordon, 11 
Ir. E. Eq. 180; and see Brown v. 
Parry, cited Jarman on Wills, (1893) 
p, 434. 

(fi) Kidney v. Coussmaker, 12 Y. 
136, 2 E. E, 118 ; Cooper v. C., L. E. 7 


H. L., p. 66; Clark v. Guise, 2 Yes. 
Sen. 617. 

(c) 2 P. W. 412, 418. 

Id) See 3 & 4 Will. 4, c. 104. 

(e) Per Lord Redesdale^ in Birming- 
ham V. Kirwan, 2 Sch. & L., 444, 
cited by Lord Hatherley in Oodrington 
'y. 0., L. E. 7 H. L., p. 867. 

(/) As to which see infra, p. 457# 

{g) 2 Sch. <& L. 444, 448. 
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under a settlementj^ and asks to have the benefit of such of its pro- 
visions as give him an advantage, and at the same time claims 
adversely to what was intended to be the rest of the settlement, 
because it was not binding, then a case of election arises. In Broivn 
V. B. (a) marriage articles executed when a lady was a minor con- 
tained a covenant by the husband to settle her interest in real and 
personal estate, including after-acquired property, on the usual 
trusts ; and she died without having confirmed the articles, leaving 
her husband surviving, and an only cliild, her heiress-at-law, who 
claimed an interest under the articles in the personal estate and also 
claimed the real estate attempted to be settled as heiress-at-law of her 
mother. It was held that the heiress-at-law was put to her election. 

In the present case,” said Roinilly, M. R., ‘‘ tlie plaintiff comes in 
and claims directly under the limitation of the personal estate for her 
benefit under the settlement and claims the real estate adversely to 
the settlement on the ground that in the event the settlement did 
not bind it. I think, therefore, that she claims beneficially under 
the settlement directly, and that consequently she must elect 
whether she will take adversel}^ to it or under it ; if the latter, she 
must give effect to the whole of it as far as she can ” (6). 

With regard to marriage settlements, Jmnes^ L. J., laid down this 
simple rule in Godrington v. Lindsay (c) : ‘‘ The only safe rule to guide 
the Court is to consider everything that is brought or expressed to be 
brought into settlement by anybody from any source as one aggregate 
trust fund. So considering it, it seems to me very easy and very 
right to read all the trusts thus : out of the aggregate property 
settled A. is to have so much and no more, B. so much and no more, 
the issue to have such interests and no more or other. Then if by 
paramount title A. or B. or any of the issue takes out of the aggregate 
something other than the share expressed to be given, he or she must 
take that in full satisfaction of the expressed share or interest and 
he more than doubted the propriety of Campbell v. Ingilhy (d), which 
was the only exception he thought to this rule. In that case the heir- 
at-law of an infant claimed property as not being bound by a settle- 
ment made by the infant, and Romilly, M. R., held that if he had no 
(a) 2 Eq. 481. (c) L. R. 8 Ch., p. 592 ; affirmed 

(5) See Anderson v. Abbott, 23 B. L. R. 7 H. L. 854. 

457 ; Willoughby V. Middleton, 2 John. (d) 21 B. 567, 1 Be G. & J. 393, 
& H. 344, but see p. 448, supra ; affirmed on other grounds ; and see 
Codrington v. 0., L. R. 7 H. L. 854 ; Eomilly, M. R.’s, explanation of his 
Griffith-Boscawen v, Scott, 26 0. B. decision in Brown v. B., 2 Eq. 481. 
358 ; Hamilton V. H., (1892) 1 Oh. 396, 
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benefit and claimed none under the settlement,^ he might assert his 
right, there being no case of election. 

The principle of approbation and reprobation has been applied (a) 
to voluntary deeds (h) ; to cases of contract for valuable consideration 
resting in articles (c) ; to contracts for value completely executed by 
conveyance and assignments (cl), 

3. Election in Cases of Wills. 


Where by the same will several gifts are given, some beneficial, 
others onerous, but all of them the property of the testator, in the 
absence of the intention of the testator to make the acceptance of 
the burden a condition of the benefit (e) the devisee may take what 
is beneficial and reject wdiat is onerous (/). But where the question 
arises upon a single and undivided gift, such gift is prirnct facie 
evidence that it w^as the testator’s intention that the gift should be 
one, and that it was the testator’s intention that the legatee should 
either take it all or take none of it (g). 

But even in such a case the Court might sometimes be able to 
discover some subtle indication of an intention that the legatee should 
be at liberty to take part of the gift and leave the rest (h). In Sge7' 
V. Gladstone (i) a freehold house and the furniture therein were left 
to A. and B. for life. The house was mortgaged for more than its 
value ; A. and B. were held entitled to use the furniture, without 
keeping down the interest on the mortgage (k). 

In contradistinction to the decisions last noticed, the rule as to 
election, properly so called, is to be confined to a gift under a will, 


(a) See per SeIl)orne, C., in Oodring- 
ton V. Lindsay, L. E. 8 Ch. 587. 

(?)) Llewellyn v. Mack worth, Barn. 
0. 445; Anderson v, Abbott, 23 B. 
457. 

(c) Savill S., 2 Coll. Ch. E. 721 ; 
Brown B., 2 Eq. 481. 

(d) Bigland v. Huddleston, 3 Bro. 
Ch. 285 (n.) ; Chetwynd v. Fleetwood, 
4 Bro, P. C. 435, edit. 1784; Green v. 
G. 2 Mer. 86 ; Bacon v. Cosby, 4 De 
G. & Sm. 261 ; Mosley v. Ward, 29 B. 
407 ; Willoughby v. Middleton, 2 John. 
& H. 344. 

(e) Talbot v. Eadnor, 3 My. & K. 
252; Green v, Britten, 42 L. J. Ch. 
187; Fairclough v, Johnstone, 16 Ir. 
Ch. 442; Warren v. Eudall, 1 John, 


& H. 13 ; and see Long v, Kent, 13 
W. E. 961. 

(/) Andrew v. Trinity Hall, 9 Y. 
525; Moffett v. Bates, 3 Sm. & G. 
468 ; Warren v. Eudall, 1 John. & H. 
1 ; Aston V. Wood, 22 W. Pl. 893. 

(g) Guthrie v. Walrond, 22 C. L. 573, 
577 ; Green v. Britten, 42 L. J. Ch. 
187. 

{h) Per FVi/y J., in Guthrie v, Wal- 
rond, 22 0. D. 577. 

{i) 30 0. D. 614 ; and see additional 
report, (1902) 1 Ch. 211 (n.). 

(k) See Be Hotchkys, 32 C. L., 
p. 419 ; Frewen v. Law Lif e Assui'ance 
Society, (1896) 2 Ch. 511; Be Ken- 
sington, (1902) 1 Ch. 203 ; Hon y wood 
v. H., (1902) 1 Ch. 347. 
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and a claim dehors the will, and adverse to it, and is not to be applied 
as between one clause in a will and another clause in the same will 
as in the case of deeds (a). 

Although, under the old law, a devise to the heir was in a certain 
sense inoperative, as he took b}^ descent as heir, and not by purchase as 
devisee, it has been held, ever since the decision ofNoys v. Mordaunt, 
supra, p. 489, to be a sufficient gift to him of the testator’s property 
to raise a case of election, should the testator devise or bequeath to 
another property belonging to the heir (6) ; d fortiori will the heir 
now be put to his election, since, by the Act for the Amendment of the 
Law of Inheritance (c), where lands are devised by the will of a testator 
dying after the 31st of December, 1833, to tlie heir, he will take as 
devisee by purchase, and not by descent (d). In a case before the 
Eeal Estate Charges Act, 1877, the testator had contracted to 
purchase freehold property and had died before completion, leaving 
the balance of the purchase-money unpaid. The heir electing 
against the will, required the executors to pay the balance out of 
the residuary personal estate, and took a conveyance to himself. It 
was held that the parties disappointed had no lien on the property, 
but that the heir and his estate after his death were liable to account 
to them for all benefits taken under the will (e), 

AVhetlier under the law before the Married Women’s Property 
Act, 1882, the disability of coverture prevented a case of election 
from ever being raised against anyone, whether her husband, her 
heir, or a third person, by the will of a married woman is uncertain (/). 
It was decided that under her will, valid as to her separate estate 
but purporting also to dispose of real estate not her separate estate, 
no case of election could be raised against her heir” (g)\ Whether 
her husband could be put to election between benefits taken by him 
under a will of his wife’s separate estate, and property disposed of 

{a) See Wollastons. King, 8Eq. 165 ; insufficient through defect of form or 
Wallinger v. W., 9 Eq. 301 ; Bizzey v. testator’s incapacity to pass realty, see 
Flight, 3 0. D. 269 ; Warren v. Eudall, cases collected in last edition, VoL I., 
1 John. & H. 1; and see p. 461, infra. 434,435, andespeciallyHearle v.Green- 
(1?) Welby V. W., 2 Y. & B. 190? bank, 1 Yes. Sen. 298; Thellusson /y. 
Anon., Gilb. 15 ; Thellusson v. Wood- Woodford, 13 Y. 209 ; Jacob v, J., 78 
ford, 13 Y. 209. L. T. 451, 825. 

(c) 3 & 4 Will. 4, c. 106. (e) Greenwood v. Penny, (1850) 12 

((f) See Schroder v. S., Kay, 578. B. 402 ; and see above, pp. 362, 363. 
For the position of the heir in regard (/) See per Parker, J., Be Harris, 
to property acquired by the testator (1909) 2 Oh. 206, pp. 215, 216. 
after the date of the will, and wills (^) ifePe Burgh Lawson, 34 W .E, 39, 
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by that will, but claimed by him jure mariti, was discussed but not 
determined in Rich v. Cockell (a). It lias been recently decided that 
the husband wdll be put to his election when the will operates under 
the Act of 1882, and would have passed the property as to which 
the question arises had it been actually held by the testatrix as her 
separate estate at the date of the will. The fact that the marriage 
having taken place before 1883 the property in reality had been 
acquired ja/re mariti by the husband before that date is immaterial (/j). 

The heir of immovable property, situate out of England, becoming 
entitled to it in consequence of the will by which it is devised to 
another not being conformable to the solemnities required by the 
lex situs, and taking also under the same will real or personal 
property in this country, will be compelled, if the intention to 
dispose of land out of England is clear, to elect between the 
heritable property which has descended to him as heir and the 
benefits given to him by the will (c). But if the intention does 
not so appear, if for instance the devise is general, then secus (cl). 


4. Election in Appointments under Powers. 

The doctrine of election is applicable to appointments under a 
power. Thus where an express appointment is made to a stranger 
to the power, which is therefore void, and a benefit is conferred by 
the same instrument upon a person entitled in default of appoint- 
ment, the latter will be put to his election (e). 

If the donee of a non-exclusive power of appointment among a 
class to whom this property is limited in default of appointment 
appoints exclusively to one object, and by the same instrument 
confers benefits on the others, the latter will be put to their election. 
Thus where a person has power to appoint to two, and he appoints 
to one only, and gives a legacy to the other, that is a case of 
election ” (/). So where a testator, having power under a settlement 


(a) 9 Y. 369. 

(b) Be Harris, supra. 

(c) Brodie v. Barry, 2 Y. & B. 127 J 
Orrell v. 0., L. R. 6 Oh. 302 ; McCall 
V. M‘0., 1 Dr. 283 ; Harrison v. H., 

L. R. 8 Oh. 342 ; and see Dewar v, 
Maitland, 2 Bq. 834 (land in St. Kitts) ; 
Douglas-Menzies v. IJmphelby, (1908) 
A. 0. 224 ; Ker v. Wanchope, 1 Bli. 1. 

(d) Johnson v. Telfonrd, 1 Russ. & 

M. 244; Allen v. Anderson, o Ha. 
163; Maxwell v. M., 2 De Gr. M. & G. 


705 ; Lamb. v. L., 5 W. R. 720 ; Max- 
well V. Hyslop, 4 Eq. 407 ; Baring v, 
Ashburton, 54 L. T. 463 (land in 
France). 

(e) Sug. Pow. 578, 8th edit. ; Whist- 
ler V. Webster, 2 Y. 367, 2 R, R. 
260; Reid v. R., 25 B. 469; Ex p. 
Bernard, 6 Ir. Oh. R. 133 ; Tomkyns v. 
Blane, 28 B. 422 ; Re Fowler, 27 B. 362. 

(/) Sug. Pow. 589, 8th edit. ; Wollen 
V. Tanner, 5 Y. 218 ; Yane v. Dun- 
gannon, 2 Sch. & L. 117, 
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to appoint the settled hereditaments to children of his first marriage 
only, appointed the settled hereditaments (describing them as his 
own property) in favour of a son of the first marriage, subject to a 
charge in favour of his other children, including the children of his 
second marriage, and he devised property of his own to the same 
son, subject to the same charges in favour of his other children ‘‘ so 
as to equalize the shares of all his children in all his property,” it 
was held by Fry, J., that a case of election was raised in favour of 
the children of the second marriage {a). 

Where the donee of a power makes a valid appointment to objects 
of the power, and by a subsequent instrument after the expiration or 
exhaustion of the power purports to revoke the former appointment, 
reappointing in favour of another object, and by the same instru- 
ment gives benefits to the former appointees, the latter will be put 
to their election (&). But where a second appointment inade in 
exercise of the power gives larger shares in the appointed fund 
only partially appointed by the first appointment in favour both of 
the objects benefiting by the former appointment and other objects 
of the power, no question of election arises (c). 

Where a person having a power to appoint delegates the power 
(which he has reallj^ no right to do) to another b}^ his will and 
thereby also confers benefits upon the objects of the power, they 
cannot retain the benefits given to them by the will and also claim 
the property against the execution of the power so improperly 
delegated {d)». 

The doctrine of election is also applicable where there is a revoca- 
tion in excess of the power, and benefits are conferred upon the 
person disappointed by such revocation. Thus where an appoint- 
ment was made .of the interest of a fund to a person for life 
irrevocably, and after his decease the fund was appointed to others 
with power to the appointor, by deed or will, to revoke the appoint- 
ments subsequent to the life interest, and the appointor afterwards, 
supposing she had complete dominion over the fund, revoked all the 
appointments before made, giving the person entitled to the interest 
of the fund for life part of it absolutely, and the remainder of the 
fund to others, the person to whom, under the first appointment, a 


(a) White v, W., 22 0. 1). 666 ; dis- 
tinguishing Carver v, Bowles, 3 Euss. 
& M. 304, and Woolridge v, W,, 1 
John. 63. 

{h) See Cooper v. C., L. E. 7 H. L. 53. 


(c) See England v. Lavers, 3 Eq. 63, 
explained in Be Tancred’s Settlement, 
(1903) 1 Ch. 715. Of. Re Keon, 3L. E. 
Tr. 228. 

{d) Ingram v. L, cited 1 Ves. Sen. 259, 
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life interest was given in the whole fund was compelled to elect 
between the life interest in the whole fund and his interest in part 
of the fund given to him absolutely under the second appoint- 
ment (a). And it was directed that the costs should be borne by 
each share in proportion. In other words, the taker of each share 
was to bear the proportion of the burthen falling to the share he 
took (b). In no instance, however, has a case of election been 
raised where a testator gave no property absolutely his own to an 
object of the power out of which, in the event of his not acquiescing 
in an appointment by the donee to a person not an object of the 
power, the latter could be compensated (c). 

Neither will the non-execution of the power upon an erroneous 
impression stated in the will that by its non-execution one person 
who is a legatee will divide the fund, the subject of the power, , 
equally with another, raise a case of election (cl). 

No case of election arises between two appointments under distinct 
limited powers. Thus, in Re Applin's Trusts (e), A. had power to 
appoint by will a fund to any one or more of his children. He had 
under a distinct instrument power to appoint another fund amongst 
his children, to any one of them, but not exclusively, and they were 
to take equally in default of appointment. He had five children. 
By his will he exercised the first power in favour of S., one of his 
children, and the second in favour of two others of his children. 
The second power was accordingly badly exercised, and S. took a 
share in default of appointment. It was held that no case of 
election was raised against S. (/). 

Where moreover there is an attempt to execute a power in 
violation of the rules of law no question of election will arise. Thus 
where a person makes an appointment void for remoteness to a 
person not an object of this power, although by the same instrument 
he gives property of his own to the persons entitled in default of 
appointment, the latter will not be compelled to elect, for in such 
case the instrument must be read as if the invalid appointment were 
not in it at all (g ) . 

(a) Ooutts V. Acworth, 9 Eq. 519. B. 362. 

(h) Ibid. 532. {g) Wollaston v. King, 8 Eq. 165, 

(c) See Be Fowler’s Trusts, 27 B. 175 ; Be Warren’s Trusts, 26 0. D. 

362 ; Armstrong Lynn, 9 Ir. E, Eq. 208, 219 ; Be Handcock’s Trusts, 23 

186' L. E. Ir. 34 ; Be Oliver’s Settlement, 

(d) Langslow v. L., 21 B. 552. (1905) 1 Oh. 191 ; Be Beale’s Settle- 

(e) 13 W. E. 1062. ment, (1905) 1 Oh. 256 ; Be Wright, 

(/) See also Bq Fowler’s Trusts, 27 (1906) 2 Oh. 288. In the three last 
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Similarly where a^person appoints simply to objects of the power, 
and gives them property of his own, subsequently directing them to 
settle the property so appointed on persons not objects of the power, 
the instrument of appointment will be read as if it contained no such 
direction, and no case of election will arise (a). But, where there is 
a clause of forfeiture of the legacies on non-compliance with such 
direction, full effect will be given thereto (h). 

Mere precatory words, requesting appointees, objects of the 
power, to leave the fund appointed to others, not objects of the 
power, will not raise a case of election (c). 

5. Election — (A) Compulsory; (B) Implied. 

(A) Compulsory. — Election may be compulsory, as where a person 
is compelled to elect by a judgment of the Court. Persons com- 
pelled to elect are entitled previously to ascertain the relative value 
of their own property, and that conferred upon them, and time wull 
he allowed to them for that purpose (d) ; and as to the apportion- 
ment of debts upon diff*erent funds, see Cooper v. C, (c). Probably 
a judgment with the necessary inquiries could now be obtained upon 
an originating summons under R. S. C. 1883, Order 55, r. 3 (g) (/). 

An election made under a mistaken impression will not be binding, 
for in ail cases of election the Court, while it enforces the rule of 
equity, that the party shall not avail himself of both his claims, is 
anxious to secure to him the option of either, and not to hold him 
concluded by equivocal acts, performed, perhaps, in ignorance of the 
value of the funds (g). 

cited cases Be Bradshaw, (1902) 1 Ch. Wake v,W., 3 Bro. Ch. 255; Chalmers 
436, was not followed, and whilst in v, Storil, 2 Y. & B. 222 ; Render ik 
the press it has been overruled in the Eose, 3 P. W. 124 (n.) ; Whistler 
O.A, iSe Nash, (1909) W. N. 226. v. Webster, 2 Y. 367; Douglas 
((x) Carver v. Bowles, 2 Euss. & My. D., 12 Eq. 617 ; Codrington v. 0., 
301 ; Blacket v. Lamb, 14 B. 482 ; L. E. 7 H. L. 868. As to the date at 
Woolridge v, W., John. 63 ; Churchill which compensation is to he ascer- 

V, C., 5 Eq. 44; Eoach v. Trood, 3 tained, see Hancock, (1905) 1 Ch. 16. 
C. D. 429 ; King x/. K, 15 Ir. Oh. E. (e) L. E. 6 Ch. 15. 

479, overruling Moriarty v. Martin, 3 (/) See Davies v. D., 38 0. D., p. 212 ; 

Ir. Ch. E. 26 ; hut see aud cf. White v. Be Eoyle, 43 C. D. 18. 

W. , 22 0. D. 555. (g) Pusey v, Desbouverie, 3 P. W. 

(5) Xing?;. K., supra. 315; Boynton u). B., 1 Bro, Oh. 445; 

(c) Blacket v. Lamb, 14 B, 482 ; Wake v.W., 3 Bro. Oh. 255 ; Kidney y, 
Kampf -y. Jones, 2 Keen, 756 ; Carver Ooussmaker, 12 Y. 136; Dillon v, 

V, Bowles, 2 Euss. & M. 301. Parker, 1 Swans. 381, and note. 

(d) Newman v. N., 1 Bro. Oh. 186; 
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A person who does not elect within the time limited will be con- 
sidered as having elected to take against the instrument putting 
him to his election {a). 

(B) Implied. — Election is either express (about which it is iinneces- 
saiy to say anything) or implied. And here considerable difficult}’' 
often arises in deciding what acts of acceptance or acquiescence 
amount to an implied election ; and this question, it seems, must be 
determined more upon the circumstances of each particular case than 
upon any general principle. There is generally an inquiry directed 
as to whom the premises (belonging to another), in the testator’s 
will mentioned, belonged at his death, and if they belonged to A. (a 
person to whom he had given by will benefits), whether A. had 
elected in his lifetime to take under the testator’s will (b). On a 
question of election by a party bound to elect between two pro- 
perties, it is necessary to inquire into the circumstances of the 
property against which the election is supposed to have been 
made ; for if a party so situated, not being called on to elect, con- 
tinues in the receipt of the rents and profits of both properties, such 
receipt cannot be construed into an election to take the one and 
reject the other ; and, in like manner, if one of the properties does 
not yield rent to be received, and the party liable to elect deals 
with it as his own, — as, for instance, by mortgaging it (particularly 
if this be done with the knowledge and concurrence of the party 
entitled to call for an election) — such dealing will be unavailable 
to prove an actual election as against the receipt of the rent 
of the other property (c). Any acts, to be binding upon a person, 
must be done with a full knowledge of his rights (d) ; also with 
the knowledge of the right to elect (c), and with the intention of 
electing (/). 

Although before an heir can be put to his election he is entitled 
to know everything which concerns the situation and the value of 
the property in reference to which he may be required to make his 
election, there is no authority for the proposition that where an 


(a) See the decree in Streatfield v. 
S., 1 Swans. 447. 

(5) Peck V. P., Seton, 6th ed,, 
(1901), p. 1590. 

(c) Padbnry v, Clark, 2 Mac. & Gr. 
298; and see Morgan v. M., 4 Ir. 
Oh. E, 606, 614 ; Be Turner, 66 L. T. 
758. 

(d) Wilson y.Thornbury, L. E, 10 Oh. 


289 ; Re Davidson, 11 0. D. 341, 

(e) Briscoe v. B., 7 Ir. Eq. E. 123 ; 
Sweetman v, S., 2 Ir. E. Eq. 141. 

(/) Stratford v. Powell, 1 Ball & B. 
1 ; Dillon v, Parker, 1 Swans. 380, 387 ; 
Edwards v. Morgan, 1 Bli. (N. S.) 401 ; 
Worthington v, Wiginton, 20 B. 67 ; 
Wintour v. Clifton, 8 De Gr. M. & Gr. 
641. 
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heir has chosen deliberately to confirm a devise of lands, which, 
without his confirmation, would be invalid, there must be, in order 
to enable the Court to hold that those claiming under him are 
bound by his confirmation, some distinct evidence of his knowledge 
of his rights (a). 

It is difficult to lay down any rule as to what length of time, after 
acts done by which election is usually implied, will be binding upon 
a party, and prevent him from setting up the plea of ignorance of 
his rights. In Wake v. IF. (h), it was held that three years’ 
receipt of a legacy and annuity, under a will by a widow in 
ignorance of her rights, did not preclude her from making her 
election; in Reynard v. Spence (c), where a widow had received an 
annuity for five years, it was held, she had not elected (d). Ani in 
So;pivithY. Maugham (e), where a widow had for sixteen years enjoyed 
a provision under a will in ignorance of her right to dower, in express 
satisfaction of which the provision was made for her, she was held not 
to have elected. 

But a person may by his unequivocal acts suffer s|)ecific enjoyment 
by others until it becomes inequitable to disturb it (/). 

A sale of his own property, devised by the testator to others, will 
be considered an election to take against the will by a person taking 
a beneficial interest under the will (g), and election may be inferred 
from one (h) or a series of unequivocal acts (i). And acts of implied 
election which will bind a party will also bind his representatives {k). 
And some acts, which it appears would not be binding upon him if 
insisted upon in his lifetime, will bind his representatives upon 
that principle only,” as observed by Tjoid Haixlivicke^ ^Aiot to 
disturb things long acquiesced in families, upon the foot of rights 


{a) Dewar v, Maitland, 2 Eq. 838. 

{h) 1 V. 335. 

(c) 4 B. 103. 

(d) See also Butricke v. Brodhurst, 
3 Bro. Oh. 90;- Dillon v. Parker, 1 
Swans. 386 ; Eytcke v. F., 1 Eq. 
494. 

(e) 30 B. 235. 

(/) Tibbits V. T., 19 V. 663; Dewar 
V. Maitland, 2 Eq. 834 ; and see as to 
election implied by acting on a con- 
tract and taking the benefit of it, 
Grreeohill v. North British, &c., Co., 
(1893) 3 Ch. 474, discussed in Haiie v. 


Jarman, (1895) 2 Ch. 419. 

{g) Eogers v, Jones, 3 0. D. 688. 

(A) Barrow v. B., 4 K. & J. 409; 
Greenhill v. North British, &c., Oo., 
(1893) 3 Ch. 474. 

('/) Spread v, Morgan. 11 H, L. Gas. 
588 ; Briscoe v, B., 1 Jo, & Lat. 334 ; 
Griddings G-., 3 Euss. 241. 

(A) Northumberland v. Aylesford, 
Amb. 540, 657 ; Dewar v. Maitland, 
supra ; Stratford v. Powell, 1 Ball 
& B. 1 ; Ardesoife v, Bennett, Dick. 
463. 
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wMcii those, in whose place they stand, never called in question ” (a). 
But if the representatives of those who were bound to elect, and who 
have accepted benefits under the instrument imposing the obligation 
of election, but without explicitly electing, can offer compensation, 
and place the other party in the same situation as if those benefits 
had not been accepted, they may renounce them and determine for 
themselves (6). 

A person entitled in remainder to an interest in property is not 
bound by the election of a party having a prior interest (c), and 
every member of a class, moreover, as, for instance, next of kin, has 
a distinct right to elect, and will not be bound by the election of the 
majority nor of the administrator (d). 

So where a defendant has elected to take estates appointed by the 
will of the testator, who has bequeathed to others the defendant’s 
share of funds in settlement, the defendant will be directed to execute 
a proper release of his share and interest in the settlement to the 
trustees thereof, such release to be settled by the judge (c). 

If within a reasonable time no act is done affirming or disaffirming 
a voidable covenant it will be held binding (/). 


6. Election by Parties under Disabilities. 

Infants , — Where an infant is put to election, the period of election 
is, in some instances, as in Streatfield v. S., deferred until after he 
comes of age {g). In other cases there has been a reference to 
inquire what would be most beneficial to the infant (A). And where 
the Court had sufficient materials before it an order has been made 


for an infant to elect without a reference to Chambers (i). 

Married Women . — The practice as to election by women married 
under the old law before 1883 in cases in which they are not 


restrained from anticipation, as 

{a) Tomkyns v. Ladbroke, 2 Yes. 
Sen. 593 ; Worthington v. Wiginton, 
20 B. 67 ; Sop with v. Maugham, 30 B. 
235, 239 ; Whitley y. W., 31 B. 173. 

(b) Dillon V. Parker, 1 Swans. 385 ; 
Moore v. Butler, 2 Sch. & L. 268; 
Tysson V. Benyon, 2 Bro. Oh. 5. 

(c) Ward v. Baugh, 4 Y. 643, 4 E. E. 
307 ; Hutchison v. Skelton, 2 Macq. 
H. L. Gas. 492, 495. 

(d) Eytche y. P., 7 Eq. 494. 

(e) Eieming v. Buchanan, Seton, 
6th edit. (1901), p. 1591. 

W. & T. VOL. I. 


to which see supra, p. 448 (A:), 

(/) Burnaby v. Equitable, &c., Soc., 
28 0. D. 416 ; cited with approval, Be 
Hodson, (1894) 2 Ch., p, 426 ; and see 
Edwards v. Carter, (1893) A. 0. 360. 

{g) Boughton v. B., 2 Yes. Sen. 12 ; 
Bor. V. B., 3 Bro. P. C. 173, Toml. edit. 

(A) Grretton v. Haward, 1 Swans. 
413; Brown v. B., 2 Eq. 481; Seton 
V. Smith, 11 Si. 59. 

{i) Blunt V. Lack, 26 L. J. Oh. 148 ; 
Lamb v. L., 5 W. E. 772. 

{k) And see Hamilton H., (1892) 
1 Oh. 396; Smith v. Lucas, 18 0, D, 
30 
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varies (a) ; but in- general there will be an inquiry wbat is most 
beneficial for them, and they will be required to elect within a 
limited time (6). But where the married woman has manifestly 
the better interest, the inquiry may be dispensed with (c). 

An adult married woman may elect so as to affect her interest in 
real property without deed acknowledged ; and where she has once 
so elected, the Court can order a conveyance accordingly ; and the 
transaction will be enforced against her heir (d). With regard to 
separate estate under the Married Women’s Property Act, 1882, the 
married woman can elect as a feme sole. 

Limatics, dx . — The right to elect to take under or against a will 
may, where a lunatic is so found, be exercised by his committee 
under the direction of the Court. Where not so found, as it cannot 
be exercised by himself, it may be by his representatives after his 
death (e). 


7. Confirmation and Eatification of Contracts and Election. 


The consequences resulting from the exercise of the common law 
right of confirming a voidable or unenforceable contract have an 
apparent resemblance under certain circumstances to the con- 
sequences resulting from election proper. In the former case, 
however, the person confirming makes his oivn imperfect disposition 
absolutely binding on himself, or, if he repudiates, frees himself from 
all liability thereunder ; in the latter case he either gives effect to 
the act of another, or refusing to do so, a case for compensation 
arises. No case of election proper can arise save where a person is 
called upon to choose between a right vested in himself and a 
benefit conferred upon him by another. A certain amount of con- 
fusion has, however, been caused by the employment of phraseology 
appropriate to cases of election (/) in decisions where tlie sole 


631 ; Be Yardon’s Trusts, 31 0. D. 2*75; 
Haynes v. Foster, (1901) 1 Ch. 361; 
and Eobinson v. Wheelwright, 6 De 
G. M. & G. 535, where it was held that 
the Court could not enable her to bind 
such an interest, but see the Con- 
veyancing Act, 1881, 8. 39. 

(a) See Mr. Swanston’s note to 
Gretton v. Haward, 1 Swans. 413 ; Be 
Jones, (1893) 2 Ch. 461, and see as to 
married woman of unsound mind, 
Jones V. Lloyd, 18 Eq. 265 ; Wilder v. 
Pigott, 22 0. B, 263, 


(6) Cooper G, L. E. 1 H. L. 53, 
67, 79. 

(c) Wilson V. Townshend, 2 Y. 693, 
3 E. E. 31 ; Hamilton v. H., (1892) 
ICh. p. 408. 

{d) Ardesoife v. Bennet, Dick. 463 ; 
and see discussion below in note 
7, Barrow v. B., 4 Kay & J. 409; 
Smith n. Lucas, 18 C. D. 531 ; Wilder 
V. Pigott, 22 0. D. 263; i?e Hodson, 
(1894) 2 Oh. 421, infra, p. 467. 

(e) Be Hewson, 23 L. J. Ch. 256. 

■ (/) See observations of North yJ., in 
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question was whether by her acts after marriage a married woman 
had confirmed an ante-nuptial settlement of her own property made 
by her whilst an infant. 

There has never been any doubt but that a settlement made by 
an infant was merely voidable and not void : it could be confirmed 
after majority, and if not repudiated within a reasonable time it 
became binding {a). Before the Married Women’s Property Act, 
1882, there were certain apparent difficulties in applying the general 
principle to ante-nuptial settlements by married women. A married 
woman under the old law could neither convey her freeholds or 
assign her reversionary choses in action except when empowered by 
statute, and then only by deed acknowledged (&), nor contract save 
in regard to separate estate existing at the date of the contract (c). 
It was nevertheless established that her ante-nuptial settlement 
made during her infancy could be confirmed by her when of age, 
though then married, and so bind freeholds and reversionary 
choses in action included in the settlement (cZ). It was also held 
that such a settlement unless repudiated within a reasonable time 
after majority became binding {e). 

It is also clear that the validity of an express confirmation 
by a married woman did not depend upon her having separate 
estate and so possessing contractual capacity at the date of the 
confirmation (/). 


TIarle v. Jarman, (1895) 2 Oh. at 
p. 427, discussing Wilder v. Pigott, 22 
C. D. 263; Be Hodson, (1894) 2 Oh. 
421, infra. 

{a) See Davies v. D., L. E. 9 Eq. 
468. The rule is unaffected by the 
Infants’ Eelief Act, 1874 : Duncan v. 
Dixon, 44 0. D. 211 ; Edwards v, 
Oarter, (1893) A. 0. 360, reported in 
0. A., Carter v. Silbei’, (1892) 2 Oh. 
278. Of. Cooper v, 0., 13 A. 0. 88 ; 
g-w. whether i?e Jones, (1893) 2 Oh. 461, 
is reconcilable with Edwards v. Carter, 
supra. 

(?>) Eines and Eecoveries Act, 1883, 
ss. 77 et seq. ; Malins Act, 20 & 21 
Viet. c.. 57. , 

(c) See infra, notes to Ilulme v. 
Tenant. 

{d) Barrow v. B., 4 K. «& J. 409 ; 
Wilder v. Pigott, 22 C, D. 263; Be 


Hodson, (1894) 2 Oh. 421. In Greenhill 
V, North British Insurance Co., (1893) 
3 Oh. 474, Stirling j J., applied the 
principle of Barrow v. B. and Wilder 
V. Pigott to a case where a married 
woman had enjoyed the benefit of 
ante-nuptial marriage articles unen- 
forceable against her under s. 4 of the 
Statute of Frauds ; and held that a 
mortgage, made by her during cover- 
ture, of a reversionary chose in action 
comprised in the settlement, under a 
power in the settlement, was valid. 

(e) Burnaby v. Equitable Eeversion- 
ary Int. Soc., 28 0. D. 416 ; Be Hodson, 
(1894) 2 Oh. p. 425 ; Edwards v. Oarter, 
supra. 

(/) Smith V, Lucas, 18 0, D. 531, 
was apparently never law on this 
point. See Be Hodson, (1894) 2 Oh. 
at p. 425 ; Edwards v. Carter, supra ; 

30 2 
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The general principle has no application to a void contract, and 
accordingly a post-nuptial settlement made by a woman married 
under the law before 1883 was incapable of being confirmed b}^ 
her (a). The Married ‘Women’s Property Act, 1882, has removed 
all difficulties in apj^lying the general principle recognised in 
Edivards v. Carter, siqjra, to settlements made after that Act. 


8. Death of Person to Elect without Electing. 


If a person under an obligation to elect dies without having done 
so, and property which he takes beneficially under the will, and his 
own property bequeathed to strangers, go the same way ; if, for 
instance, both be personal property vesting either in his legatees 
or in the case of the intestacy of such person, in his next of kin ; 
such persons would be entitled to elect (&). Each of the next of 
kin has a separate right of election, so that neither the election of 
the majority nor of one of them being the heir or administrator 
binds the others. Those of the next of kin who elect to take under 
the will, will be entitled to all the beneficial interest by the will 
conferred on the intestate ; and any of them electing to take against 
the will must not only give up all benefits under it, but are bound 
to bring into account the interest of the person through whom he 
claims (c). 

Where a person dies without having made any election between 
his own property (personalty bequeathed by the will to legatees) 
and real estate which he took under the will, and which go bene- 
ficially in different ways, viz., the former to the executors and the 
latter to his heir-at-law or devisee, there can be no election on the 


part either of the executor on the one hand, or the heir-at-law on 
the other hand ; each -will retain the property to which he is legally 
entitled; but the party taking the testator’s own property, i.c., in the 
case supposed, the realty, will be under an obligation to make good 
what is sufficient to satisfy the disappointed legatees, and the amount 
sufficient for that purpose will be a charge on the real estate (d). 

As to election in . cases of conversion, see Fletcher y, A si ibiirner, 
supra, p. 378. 


Yiditz V. O’Hagan, (JS99) 2 Oh. at 
p. 576 (reversed 1900, 2 Oh. 87, on 
other grounds). 

{a) Seaton v. S., 13 A. 0. 61 ; and 
see Harle v, Jarman, (1895) 2 Ch. 419. 

(5) Eytche v, E., 7 Eq. 494, and see 
Me Hewson, 23 L. J. Oh, 256 ; Cooper 


7 ;. 0., L. E. 7 H. L. 53. 

(c) Eytche v. E. , 7 Eq.494 ; following 
Ward V. Baugh, 4 Y. 623, 4 E. E. 307. 

(d) Pickersgill v. Eodger, 5 0. D. 
163, 175. This would seem unafiected 
by the Land Transfer Act, 1897, 
Part I. 
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EQUITABLE ESTOPPEL. 

SAVAGE FOSTEE. 

Trinity Term, 9 Geo. 1. In Cliaiicery. 

[Reported. 9 Modern Reports, 35.] 

Where a person knowing his own title, and not giving notice of it 
to a purchaser, shall never set it up against the purchaser. 

Margaret Smith, being seised of the lands in question, upon 
her marriage with Peter Plavill settled the same upon trustees and 
their heirs, to the use of the said Peter Flavill for life, then upon 
Margaret his intended wife for life ; remainder after the death of 
the said Peter and Margaret, to the heirs of the said Peter on the 
body of the said Margaret to be begotten ; remainder to the right 
heirs of the said Margaret for ever. 

The said Peter and Margaret had issue only one daughter, the 
now defendant, who was married to one Foster. 

Peter Flavill died, and then his widow married one Brown, by 
whom she had issue one other daughter, and no more ; which 
daughter being courted by one Williams, but he refusing to marry 
her without such a fortune which Margaret her mother was not able 
to give without breaking through this settlement, Margaret con- 
veyed the said lands to the aforesaid Williams, &c. ; and the defendant 
Mrs. Foster, and lier husband, who knew that the lands were settled 
on her in tail as aforesaid, solicited her mother, Margaret Brown, to 
make a conveyance in favour of the said Williams, and were assisting 
in carrying on the marriage between him and her half-sister Brown. 

WTiereupon the said Margaret conveyed these lands, &c., to the 
use of herself for life, remainder to Williams and his heirs; then the 
marriage took effect ; and afterwards Williams sold these lands to 
the plaintiff Savage, who entered and built a liouse thereon. 

And now Mrs. Foster, who was the issue in tail by virtue of the 
said settlement, and endeavouring to set it up against the title of 
the plaintiff*, who was the purchaser, he exhibited a bill against her 
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to have his title established against that settlement ; for that she 
having full notice of the purchase, and of her own title, she gave no 
notice thereof to the plaintiff, and therefore ought not to be at 
liberty now to impeach it, though she was a feme covert, but that 
she should be concluded by this fact as well as if she were an infant. 

It was aegued for the defendant Mrs. Poster. — That two things 
are necessary to bind the right in cases of this nature : the one is, 
that the party must know his own title to the lands ; and the other 
is, that he must be instrumental in promoting the purchase thereof 
by the vendee, without giving him notice of such title ; for it would 
be of dangerous consequence if the bare permission of him to proceed 
in the purchase should be a foundation to bind his right in this Court 
on the foot of fraud. It is true, the defendant knew she had a title 
under this settlement, but she apprehended she was not to take till 
after her mother’s death ; she knew likewise that her sister was about 
to marry with Williams, but did not know upon what terms ; but if 
she had known the terms of that marriage, she was then a feme covert, 
and her husband ought to have given the plaintiff notice of her title; 
therefore his negligence shall not prejudice her, who had done nothing 
to lose her inheritance and the entire benefit of this settlement for ever. 

On the othee side it was first denied, that the two things before- 
mentioned by the plaintiff’s (qucere defendant’s) counsel are necessary 
to have relief in cases of this nature ; the one, that the party should 
know his own title ; and the other, that he should be instrumental 
in carrying on the purchase by another, without giving him notice 
of such title. It is true he ought to know his own title, and that 
must necessarily be intended in this case, because the defendant 
had the custody of this deed of settlement; but it is not necessary 
that the person interested should be active or instrumental in 
carrying on the agreement in order to a purchase ; for if the party 
knew his own title, there can be no danger that his right should be 
bound by the purchase, because it was in his power to help himself, 
by giving the purchaser notice of such right ; and though this 
defendant was a feme covert, yet it was a fraud in her not to give the 
purchaser notice of her right ; and therefore it shall be bound for 
ever ; and the rather, because the defendant solicited her mother to 
make this conveyance in favour of Williams, upon the marriage of her 
sister, and for that the plaintiff hath entered and built on the lands. 
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The Court. — Where there is a parol agreement made for a lease, 
and the lessee, by virtue of such agreement, enters and builds, this 
Court will establish it on the foot of fraud in the lessor, notwithstand- 
ing the Statute of Frauds, &c. ; because contracts executed in part are 
not always within the statute, though executory contracts are (a). 

Now this bill is brought to be relieved against a fraud in the 
defendant, who would avoid the plaintiff’s title by an elder settle- 
ment, though she was privy to, and assisting in, carrying on the 
marriage of him under whom the plaintiff claims, and never gave any 
notice of her title to the purchaser. 

Now when anything in order to a purchase is publicly transacted, 
and a third person knowing thereof, and of his own right to the 
lands intended to be purchased, he shall never afterwards be 
admitted to set up such right to avoid the purchase ; for it was an 
apparent fraud in him not to give notice of his title to the intended 
purchaser, and in such case infancy or coverture shall be no excuse; 
for though the law prescribes formal conveyances and assurances 
for the sales and contracts of infants and feme coverts, which every 
person who contracts with them is presumed to know ; and if they do 
not take such conveyances as are necessary, they are to be blamed 
for their own carelessness, when they act with their eyes open ; yet 
when their right is secret, and not known to the purchaser, but to 
themselves, or to such others who will not give the purchaser notice 
of such right, so that there is no laches in him, this Court will 
relieve against that right, if the person interested will not give the 
purchaser notice of it, knowing he is about to make the purchase ; 
neither is it necessary, that such infant ox feme covert should be 
active in promoting the purchase, if it appears that they were so 
priv}^ to it that it could not be done without their knowledge. 

Therefore it was decreed, that the defendant should levy a fine 
to the plaintiff to extinguish her right to the lands in this settlement, 
and that the plaintiff should have a perpetual injunction to quiet his 
possession ; and that if the defendant shall levy the fine quietly, and 
without delaj^, then the plaintiff shall have no costs, otherwise he 
{qttcere, she) shall pay costs. 

iind the case of Watts v. Cressivell {b) was now remembered, 


(a) Lester V. Foxcroft, Yol. II. 


{h) 9 Yin, Ab. 415 ; 2 Eq. Ca. Ab. 515. 
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where tenant for life borrowed money, and his son, who was next 
in remainder, and an infant, was a witness to the deed of mortgage ; 
this Court gave relief on the foot of fraud, because the infant did 
not give the mortgagee notice of his title. 

So in the case of one Clare (a), who was an infant, and clerk 
to an attorney, and had a mortgage on his master’s estate, 
and engrossed a subsequent mortgage thereof to another, without 
giving notice that the estate was mortgaged before to him ; and 
for that reason his mortgage was postponed on the foot of fraud. 

Nota. — In the next sessions of Parliament, the defendant peti- 
tioned to appeal, or to have a rehearing at the peril of costs, and 
offered to levy a fine on that condition ; but it was rejected for not 
coming in time. 


NOTES. 

1. Generally. 

2. Cases illustrating the doctrine of Equitable Estoppel, p. 477. 

3. Infancy and Coverture, p. 491. 


1. Generally. 


Estoppel is not a cause of action — it is a rule of evidence which 
precludes a person from denying the truth of some statement 
previously made by himself ” (6). 

It has been described as ‘‘ an impediment or bar by which a man 
is precluded from alleging or denying a fact, in consequence of his 
own previous act allegation or denial to the contrary” (c). 

Estoppel may assist a plaintiff or a defendant. ‘‘ It shall be as 
you represented it to be. No man shall set up his own iniquity as a 
defence any more than as a cause of action ” (d). 

The rule is : Where a person by words or conduct causes another 
reasonably, to believe the existence of a certain state of things and 
that it was meant he should act on that belief, and thereby induces 


(a) Clare v. Earl of Bedford, 13 Yin. 
Ab. o3b, 537. 

{h) Per Lindley^ L. J., in Low v. 
Bouverie, (1891) 3 Ch. at p. 101. 

(c) Jacob, Law Diet,, adopted by 
Ewart, Estoppel by Misrepresenta- 


tion, p. 4, where he criticises the 
definition in Cababe on Estoppel at 

p. 108. 

{d) Per Lord Mansfield in Montefiori 
V. M., 1 W. BL 363. 
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Mm so to act upon it as to alter Ms previous position, the former is 
precluded from averring against the latter a different state of things 
as existing at the same time (d). 

The doctrine of estoppel by representation is a very old head 
of equitjT- and is founded upon a broad principle which enters so 
deeply into the ordinary dealings and conduct of mankind that 
it has been doubted whether any great advantage is to be gained by 
endeavouring to reduce it to rules, such as tho'^e formulated in Carr 
V. L. d N. W. Ry. (b). 

Kay, L. J., in Loiv v. Bouverie(c), states the result of the authorities 
thus : — 

1. There has been from ancient times a jurisdiction in Courts of 
equity in certain cases to enforce a personal demand against one who 
has made an untrue representation upon which the person to whom 
it was made intended to act, if such person did act upon the faith of 
it and suffered loss by so acting (d). 

2. This was readily done where the representation was fraudu- 
lently made, in which case an action for deceit would lie at law. 

3. Belief will also be given at law and in equity even though the 
representation was innocently made without fraud in all cases where 
the suit will be effective if the defendant is estopped from denying 
the truth of the representation (e). 

4. Where there is no estoppel an innocent misrepresentation will 
not support an action at law for damages occasioned thereby (/). 

5. Estoppel is effective where an action must succeed or fail if the 
defendant or plaintiff is prevented from proving a particular fact 
alleged. But the rule does not applj^ to an action of deceit, for 
there the plaintiff relies, not on the truth of the statement, but upon 
its falsehood, and he is bound to prove not only that the representation 
was untrue, but also that it was fraudulent (g). 


(a) Pickard v. Sears, 6 Ad. & B. at 
p. 474, as explained in Freeman v. 
Gooke, 2 Exch, at p. 663. See also 
Citizens’ Bank of Louisiana v. First 
FTational Bank, &c., L. E. 6 H. L. at 
p. 361; Carr v, L. & N. W. Ey, Co., 
L. E. lOC.P. 316; Pollock, Contracts 
(1902), p, 523; Moncrieff on Fraud 
(1891), p. 237 ; and Cababd on Estoppel, 

p. 108. . , 

(b) L. E. 10 C. P. 316. See per 
Lord Macnaghten in Whitechurch v. 


Cavanagb, (1902) A. C. at p. 130. 

(c) (1891) 3 Ch. at p. 111. 

(d) See Freeman v. Cooke, 2 Exch. 
654; Pickard v. Sears, 6 Ad. & E. 
469; Colonial Bank v. Cady, 15 A, 
C. 267 ; Farquharson v. King, (1902) 
A. C. 325. 

(e) See No. 5. 

(/) Berry v. Peek, 14 A. C. 337. 

(gr) Scarf V. Tardine, 7 A. C. at 
p. 350 ; Derry v. Peek, 14 A. 0. 
337. 
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6. It is doubtful whether relief in the nature of a personal demand 
has been given in Squit}^ in cases which did not involve fraud, or to 
which the doctrine of estoppel would not apply. Slim v. Croiiclier (a), 
which was probably the onl}^ instance of such relief being given, is no 
longer law since Derry v. Peek (h). 

It is therefore now clear that a representation constitutes a cause 
of action in itself only when it is fraudulent or amounts to a 
contract or warranty. Frequently the line between Fraud, Warranty, 
and Estoppel is difficult to draw ; and in suits in equit}^, where the 
judge had not, as in actions at law, the assistance of the jui\y in 
finding the facts, it is often difficult to determine the exact principle 
on which the decision was based, and many of the reported cases on 
estoppel are uncommonly near contract ” (c). 

From the language used in some of these cases the idea arose that 
there was a doctrine in equity that a person who made a representa- 
tion which turned out to be untrue could, even in the absence of 
fraud, be compelled to make it good (d), but it is now clear that no 
such doctrine exists (e). 

Estoppel is distinguished from an Admission by the fact that a 
party is not conclusively bound by the latter. He may retract it or 
explain it away (/). 

The cases establish the following proposition : that if A. desires 
to avail himself of the doctrine of estoppel against B., he must 
shew that B., no matter whether fraudulently or innocently, made (g) 
a representation of a fact Qi) which was not true, or not true as 

(a) 1 Be a. F. & J. 618. p. 101. 

(b) 14 A. 0. 337. See also Low (/) Per Lord Tenterden, 0. J., in 

V, Bouverie, (1891) 3 Oh. 82 ; Swan v. Graves v. Key, 3 B. & Ad. at p. 318 ; 

N. B. Australasian Go., 2 H. & G. l7o ; Heane v, Bogers, 9 B. & 0. 577 ; and 

Carr t;. L. & N. W. By. Oo., L. B. 10 of. Be Holland, (1902) 2 Ch. at pp. 379, 

O. P. 307 ; BurMnshaw v. Nicolls, 3 380. 

A.C. 1004; B€Bahia,&c.,By.Co.,L.B. {g) Hobbs Norton, 1 Yern, 136; 
3 Q. B. 584 ; and Balkis Consolidated Hunsden v. Cheyney, 2 Yern. 149 ; 
Co. 'y. Tomkinson, (1893) A. 0. 396. Burrowes v. Lock, 10 Y. 470; 8 

(c) Per Lord Blachbum in Brownlie B. B. 33, 856; Low v. Bouverie, (1891) 

V. Campbell, 5 A. 0. at p. 953. 3 Ch. at p. 109; Weiner v. Gill, (1905) 

{d) See Hammersley v, De Beil, 12 2 K B. 172 ; and Parquharson v. King, 

Cl. & Pin. 45 ; Slim v, Crouoher, 1 De (1902) A. C. 325. 

G. P. & J. 518. {h) Jordan v. Money, 5 H. L. Ca. 

(e) Derry v. Peek, 14 A. C. 337 ; Low 185, followed in Chadwick v. Manning, 
V. Bouverie, (1891) 3 Oh. 82 ; Pollock, (1896) A. 0. 231. See also Maddison v. 

Contract (1902), p. 524, and App. K. Alderson, 8 A. C. 473 ; and Be Moore, 

p. 713 ; Moncrieff on Fraud (1891), (1899) 1 Oh. 627. 
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intended to be understood {a ) ; that A. was unaware of the untruth 
of such representation, and did not wilfully abstain from investigating 
its truth (h) ; and that he reasonably, in consequence of such repre- 
sentation (c), acted or refrained from acting to his prejudice. 

If the representation was fraudulent, its ambiguity would not be 
a defence ; but in the absence of fraud, it must be proved to be clear 
and certain, and such as to mislead any reasonable man {d). 

Misrepresentation may be either fraudulent or innocent. It may 
be by words or acts, or by refraining from words or acts, that is, by 
concealment {e), 

‘‘ It is perhaps doubtful whether it is right to speak of concealment 
as in any way distinct from actual misrepresentation, because it 
always occurs with actual representation, and possibly it would be 
more correct to say that the fraud is not in concealment, but in the 
words or actions, in consequence of their incompleteness ’’ (/). 

In the absence of a duty to disclose, mere silence will not give rise 
to an estoppel {g ) . The duty may come from the fiduciary relations of 
the parties, or from contract, or even from the conduct of the parties, 
as, for instance, in the principal case (ft) there would have been no duty 
on the plaintiff to disclose her title but for her acts in encouraging 
and assisting the marriage. Her silence thereby became equivalent 
to a representation that she had no material facts to disclose (i). 

The principle on which conduct of this kind, or that known as 
‘‘holding out,'’ “ lying by,” or “acquiescence” (ft), may work an 


(a) Piggott V. Stratton, 1 De G. P. 
& J. 33. 

(h) See Re Eddystone Marine Insur- 
ance Co., (1893) 3 Oh. 9, and Re 
Building Estates Co., Parbury’s Case, 
(1896) 1 Oh. 100. 

(c) See Freeman v. Cooke, 2 Exch. 
654 ; Earquharson v. King, (1902) 
A. 0. 325; Bell Marsh, (1903) 1 Oh. 
528; and Longman Bath Electric 
Tramway Co., (1905) 1 Ch. 646. 

id) Freeman v. Cooke, 2 Exch. 654 ; 
per Kay, L. J., in Low Bouverie, 
^891) 3 Ch. 109. Of. Eight Buck- 
nell, 2 B. & Ad. 278 ; Heath v. Crea- 
lock, L. E. To Ch, 22; and General 
Einance, &c., Co. v. Liberator B. 
Society, 10 0. D. 15. 

(e) Moncrieft on Fraud (1891), 


pp. 82, 83. 

(/) Moncrieff on Fraud (1891), 

p. 86. 

[y) Moncriefi on Fraud (1891), pp. 90, 
328 ; Osborn v. Lea, 9 Mod. 96 ; 
Brownlie v, Campbell, 5 A. C. 954; 
Eussell V. Watts, 10 A. 0. 590, 
613 ; Peek v. Gurney, L. E. 6 H. L. 
377 (distinguished in Andrews v. 
Mockford, (1896) 1 Q. B. 372) ; and 
Ogilvie V. West Australian, &c., Cor- 
poration, (1896) A. C. 257. 

[h) Ante, p. 469. 

(?’) See also Burro wes v. Lock, 10 
Y. 470; Low v, Bouverie, (1891) 3 
Oh. 82 ; and Moncriefi on Fraud (1891), 
p. 328. 

{h) See per Fry, J., Willmott n. 
Barber, 15 C. D. 96, post, p. 484. 
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estoppel is : If a person having a right, and seeing another person 
about to commit, or in the course of committing, an act infringing 
on that right, stands by in such a manner as really to induce the 
person committing the act, and who might have otherwise abstained 
from it, to believe that he assents to its being committed, he cannot 
afterwards be heard to complain of the act ” (<x). 

Estoppel will not aid a mere volunteer (h), 

A person cannot relj'' by w^ay of estoppel on a statement induced 
his own misrepresentation or by his concealment of a material 
fact, the disclosure of which would have been calculated to make his 
informant liesitate before making the statement, or where the 
circumstances would have deterred a reasonable man from acting on 
such statement (c). So too a misrepresentation which does not 
deceive cannot be relied on as an estoppel (d). 

The case of Bristol^ dc., A. B. Co* v. Maggs (e) was decided on 
the principle laid down in Hussey v. Horne-Payne (/), viz., that the 
correspondence did not disclose a completed contract ; but a dictum 
of Kay, J. ig), has caused the suggestion that the case might also be 
supported on the ground of estopjDel ; that the party setting up the 
contract was precluded from doing so because he had afterwards 
negotiated on the footing that there was no complete agreement {h) ; 
and the same principle would, conversely, apply to a person claiming 
that a contract set up was null and void (i). It is very doubtful if 
this extension of the doctrine can be supported (k). 

Fraudulent Misrepresentation may also be the ground of an action 
of deceit. ‘‘Where a man makes a statement, to be acted on by 
others, which is false, and which is known by him to be false, or is 


(a) De Bussche v. Alt, 8 0. B. at 
p. 314. See also Teasdale v. T,, 
Sel. Oh. Ca. 170 ; Powell v. Thomas, 

6 Ha. 300; Jackson v. Gator, 5 Y. 
688, 5 E. E. 144; Dann v. Spurrier, 

7 Y. 231, 6 E. E. 119; McManus v. 
Cooke, 35 0. D. at p. 695; Allcard 
V. Skinner, 36 0. H. at p. 192; Bell 
V. Marsh, (1903) 1 Oh. 528; j^e Lewis, 
(1904) 2 Oh. 656 ; and Cabab4 on 
Estoppel, p. 82. 

(5) Dictum of Bomer, J., in Lovett 
i;. L., (1898) 1 Oh. 82. 

(c) Porter v, Moore, (1904) 2 Ch. 
367 ; AVhitechurch v. Cavanagh, (1902) 


A. 0. at p. 145; Low v, Bouverie, 
(1891) 3 Oh. at p. 113. 

{d) Nelson v, Stocker, 4 De H. & J. 
458; and of. Be Eddystone Marine 
Insurance Co., (1893) 3 Ch. 9. 

(e) 44 0. D. 616. 

(/) 4A. 0.311. 

(g) 44 0. D. at p. 625. 

(h) Fry, S. P. (1903) pp. 245-247. 
{%) Fry, S. P. (1903) p. 323, citing 

Campbell v, Fleming, 1 Ad. & E. 40. 

{k) See per North, J., in Bellamy v. 
Debenham, 45 0. D. at p. 495; and 
cf. Jorden v. Money, post, p. 477. 
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made by him recklessly without care whether it is true or false, he is 
liable to an action of deceit at the suit of anyone to whom it was 
addressed (a), and who was materially induced by the misstatement 
to do an act to his prejudice ” (6). 

In contract too, if there be a false representation of a material fact 
made by one of the parties or his agent, whereby the other is 
deceived, then, however honestly the representation may have been 
made, and however free from blame the person who made it (c), 
the party deceived may claim rescission of the contract, or, if the 
statement amount to a warranty, he may sue upon it (d). 

The old rule that estoppel against estoppel sets the matter at 
large has been recently criticised (e). 


2. Cases illustrating the Doctrine of Equitable Estoppel. 


It is not strictly correct to speak of a representation ; for, although 
in most cases estoppel arises on a representation, yet, when grounded 
on negligence or even silence, it is almost impossible to spell out a 
representation, though the person estopped did induce a reasonable 
belief in the existence of a certain state of facts. Classification of 
the ways in which representations may be made is impossible. 

The belief must be in an existing state of facts. Thus, in 
Jorden v. Money (/), a lady to whom a gentleman owed a debt on a 
bond had on several occasions announced her intention of abandoning 
her claim, and especially at the time when he was about to marry. 
After the marriage, she sued on the bond. It was urged that, upon 
the doctrine of representation, she was not at libert}^ afterwards to 
enforce her claim. The House of Lords, but not unanimously, 
decided that she was not estopped, on the ground that the doctrine 


(a) Peek v. Grurney, L. E. 6 H. L. 
390; Aagus v. Clifiord, (1891) 2 Oh. 
449; Le Lievre v. Gould, (1893) 1 
Q. B. 491 ; and Andrews v. Mockford, 
(1896) 1 a B. 372. 

(h) Per Lord Eerschell in Derry v. 
Peek, 14 A. 0. at p. 374. 

(c) Per Lord Eerschell in Derry v. 
Peek, 14 A. 0. at p. 359; Eedgrave 
V. Hurd, 20 C. D. 12 ; and Aaron’s 
Eeefs V. Twiss, (1896) A. 0. 273. 

[d) Starkey Bank of England, 


(1903) A. 0. 114 ; Barclay v. Sheffield 
Corporation, (1905) A. 0. l92 ; Bank 
of England v. Cutler, (1908) 2 K. B. 
208; and Moncriefi on Fraud (1891), 
at p. 336. 

{e) Poulton V. Adjustable, &c., Co., 
(1908) 2 Ch. p. 432. 

(/) 5 H. L. Oa. 185, distiaguishing 
Neville v, Wilkinson, 1 Bro, C. 0. 543 ; 
followed in Chadwick v. Manning, 
(1896) A. 0. 231. 
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does not apply to^a case where the representation is not of a fact, 
but a statement of something which the party does or does not intend 
to do ’ (a). 

In Slim V. Croiicher (6), a person, being asked to lend on security 
of a lease which the borrower represented he was entitled to have 
granted to him, applied to the lessor and received from him an 
assurance that he was willing to grant a lease to the borrower. In 
fact, the lease had already been granted, but the lessor had for- 
gotten it, and the borrower had mortgaged his interest. The money 
having been advanced on the faith of the lessor's statement, the 
Court of Appeal (c) ordered the lessor to repay the money advanced 
with interest and costs. The Court distinctly held that there was 
no fraud, but proceeded upon the authority of dicta of Eldon, L. C,, 
in Evans v, Bicknell (d), and upon the ground that the plaintiff was 
to be placed as far as possible in the position he was in before the 
representation was made (e ) . 

Since Derry v. Peek(f), this case must be taken not to be law. 
But if the borrower had been in a position to sue, the landlord might 
have been estopped, as against him, from denying his ability to 
make the grant (g). 

As against his landlord, a tenant is estopped from denying the 
former’s title, unless he has been ejected by title paramount (/i). 
But strangers are not so bound, and, therefore, if a lessor by 
estoppel distrains their goods on the premises, they may prove he 
has no title (i). 

Mere payment of money as rent under the erroneous belief that 
there was a tenancy does not estop the person paying from shewing 
there was no tenancy (/c). 

In Grosvenor Hotel Co, v, Hamilton (1) the lessor sued for rent, 


(a) See also Maddison v. Alderson, 
8 A. C. at p. 473 ; Citizens’ Bank 
of Louisiana v. First National Bank, 
L. K. 6 H. L. 352; Grillman v. Carbutt, 
61 L. T. 281 ; Montefiori v. M., 1 
W. BL 363 ; Gale Lindo, 1 Yern. 
475; Dalbiac v. B., 16 Y. 125; West 
V. Jones, 1 Si. (N. S.) 208. 

(5) 1 De G. F. & J. 518. 

(c) Camphell, L.O. , Kniglit^Bruce and 
Turner, L. JJ. 

{d) 6 Y. 174, 5 E. E. 245. 

(e) See the judgment of Kay, L, J., 


in Low V, Bouverie, (1891) 3 Oh. at 
p. 109. 

(/) 14 A. C. 337. 

(g) See Peek v. Gurney, L. E. 6 
H. L. 390 ; Brownlie v, Campbell, 5 
A. 0. at p. 953. 

(7i) Cuthbertson v. Irving, 4 H. & N. 
742. 

(i) Tadman v, Henman, (1893) 2 
Q. B. 168. 

(h) Batten Pool v, Kennedy, (1907) 
1 Ch. 256. 

(7) (1894) 2 a B, 836, 
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and tlie lessee counter-claimed for a nuisanc^ from vibration of 
machinery worked by the lessor on adjoining land. The lessor pro- 
posed to shew that a house of ordinary stability would not have been 
affected, but, it being shewn that he let it in its then condition, 
he was held estopped from denying that it was of ordinary stability. 

In Piggott v. Stratton (a) the defendant, a lessee, induced the 
plaintiff to take an underlease of land for building purposes by 
stating he held the adjoining land under the same head lease, and 
could not, owing to its terms, build upon it so as to obstruct the 
sea view from the land he was subletting. The plaintiff built a 
house on the land, and then the defendant surrendered his lease, 
and took a new one which omitted the restrictions, and then com- 
menced building in such away as to obstruct the view from plaintiff’s 
house. The same Court which decided Slim v. Croucher held that 
defendant must be restrained on the ground of estoppel. What the 
defendant had said was a true representation of an existing fact, 
but was intended to be understood, and was in fact understood, as 
an assurance that he had no power to obstruct the sea view during 
the lease, and that the underlessee would be safe from such 
obstruction (&). 

In Ramsden v. Dyson (c)^ Thornton, by parol agreement with 
Eamsden’s agent, took land belonging to Eamsden. All parties 
knew the land was to be built upon. The ground rent was fixed at 
4L Thornton laid out 1,800L on building. Afterwards he applied 
to the agent for another piece of land for the same purpose, and in 
his application declared himself willing to take the land as tenant at 
will. The land was allotted to him at a rent of IL Os, 7d, When 
a building was erected on the land, the person who had taken the 
land was entered in Eamsdeu’s books as tenant. It was admitted 
that such tenants would never be disturbed while the ground rent 
was paid. Transfers were effected by notice to the agent who altered 
the name entered on the books. In many cases the land was 
suiTendered and the new tenant accepted much after the form of 
transfer of copyholds. The tenants of the estate were very 
numerous. Thornton alleged that there was believed to exist, and 
that Eamsden’s agents had encouraged such belief, a tenant right 
tenure,” that a person who had so taken lands was entitled to a lease 

(a) 1 De Gr. E. & J. 33. Mellor v, Walmesley, (1905) 2 Oh. 164. 

(5) SeeperLord Mac?? in Spicer (c) L. E. 1 H. L. 129. 

V, Martin, 14 A. 0. at p. 23 ; cf. 



480 


EQUITABLE ESTOPPEL. 


Savage v. E'oster. 

for sixty years, renewable every twenty years on payment of a fine 
of double the ground rent. Such leases had been granted, but there 
was no direct evidence that they were granted on a claim of right. 
There was evidence that a railway company when negotiating the 
purchase of part of the estate had refused to do so unless such leases 
were granted, and that in fact they were granted, and thus the 
tenants received compensation for their buildings. The House of 
Lords (Lord Kingscloum dissenting) held that the circumstances did 
not shew the existence of anything greater than a tenancy from year 
to year, and did not establish any title to compel the grant of a 
lease. The landlord having brought ejectment, equity therefore 
would not interfere to stay it (a). 

Unless a recital be clear and unambiguous, no estoppel can be 
based on it. Where, therefore, a conveyance recited that a person 
was legally or equitably entitled, and in fact he had only an equitable 
title, he was not estopped from dealing with the legal title which he 
subsequently acquired (6). Nor in a mortgage deed do the covenants 
for title, whether read in connection with the word grant ’’ or not, 
amount to that precise averment that the mortgagor is seised of 
the legal estate which is necessary to create an estoppel (c). And 
where a recital was inaccurate only by reason of omissions no estoppel 
was allowed (d). Lord Holt in Salter v. Kidley (e) has laid it down 
that a general recital is not an estoppel. Where the other party 
knows the recital is untrue, no estoppel can aiise (/). 

In The Onward Building Society v. Smithson (g) the defendants, 
who were trustees with a power of sale, in 1875 sold lands to T. In 
1876 T. executed a legal mortgage to B. In 1877 T. fraudulently 
procured from the defendants a second conveyance for value of the 
same property upon the representation that it had not been sold. 
The conveyance recited the seisin of their testator at his death, the 
devise to the defendants upon trust, the power of sale and the agree- 
ment to sell free from incumbrances, and the defendants covenanted 
that they had not encumbered and that they had good right to 
conve 3 ^ T. then mortgaged the premises to the plaintiJffs under the 


(a) See also Keith v, Gancia, (1904) 
1 Ch. 774 ; cf. Canterbury v. Cooper, 
99L. T. 612. 

(b) Eight V, Bucknell, 2 B. & Ad. 
278; Heath v. Crealock, L. E. 10 Ch. 
22 ; cf. Clark Hall, 24 L. E. Ir. 316. 

(c) General Tinance, &c., Co. -y. 


Liberator Building Society, 10 C. D. 
15 ; cf. Powell v, Browne, 97 L. T. 854. 

(d) Lovett 'y.L., (1898) 1 Ch. 82. 

(e) 1 Show. 59. 

(f) Be Eddy stone Marine Insurance 
Co., (1893) 3 Ch. 9. 

(g) (1893) 1 Oh. 1. 
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false title. T. having absconded, and the plaintiffs' security proving 
insufficient owing to the mortgage to B., they sued the defendants 
on their covenants for title with T. The Court of Appeal held that, 
apart from estoppel, the plaintiffs, as assignees of the equity of 
redemption, had no locus standi to sue the defendants, and that the 
recitals were not sufficiently precise to estop the defendants from 
denying that at the date of the conveyance they were the owners of 
the legal estate. It would seem that even if there had been an 
estoppel the action must have failed, as the plaintiffs would have 
had no better right than their assignor. The deed nowhere expressly 
stated that at the date of the conveyance the defendants had an estate 
in fee in the land to convey without incumbrances, though the 
recitals led to that inference. Estoppel, however, cannot rest on 
mere inference {a). 

If a person represents himself as a partner, or knowingly suffers 
himself to be represented as a partner, he will be liable as such to 
any person who has given credit to the firm on the faith thereof (5). 
The question most frequently arises when a partner retires. A 
notice in the Gazette is a sufficient notice to future customers of the 
firm, but existing customers require actual notice (c). They then 
have the option to claim against the old firm, or accept the liability 
of the new. But if, after notice, they go on dealing with the new 
firm, they will be deemed to have elected to accept the liability of the 
new firm (d). But until existing customers have actual notice, a 
retiring partner may be made liable, although he has ceased to have 
any interest in the firm. 

There is in general no active duty to give information (c), or 
to take precaution against fraud (/). 

Thus, where an executor wTote to inform a beneficiary that he was 
entitled to certain property under the testator’s will, but did not 
inform him of the exact conditions, it was held that he was not 
estopped, as he w^as under no duty to give exact information, and 
that which he had given was inaccurate only by omission {g). 

Where the owner of a chattel parts with the possession of it, he 


(a) Seeper J., at pp. 13, 14 

{h) Partnership Act, 1890, b. 14;i?e 
Fraser, (1892) 2 Q. B. 633. 

(c) Partnership Act, 1890, ss. 36, 
37. 

{d) Scarf v. Jardine, 7 A. G, 345, 
350. 

W. & T. — VOL. I. 


(e) Osborn v. Lea, 9 Mod. 96; 
Re Lewis, (1904) 2 Oh. 656. 

(/) Scholfield V. Londesborongh, 
(1896) A. 0. 514 ; Evans v, Bicknell, 
6 Y. 174, 5 E. E. 245. 

{g) Be Lewis, (1904) 2 Oh. 656. 
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for sixty years, renewable every twenty years on payment of a fine 
of double the ground rent. Such leases had been granted, but there 
was no direct evidence that they were granted on a claim of right. 
There was evidence that a railway company when negotiating the 
purchase of part of the estate had refused to do so unless such leases 
were granted, and that in fact they were granted, and thus the 
tenants received compensation for their buildings. The House of 
Lords (Lord Kingsdoivn dissenting) held that the circumstances did 
not shew the existence of anything greater than a tenancy from year 
to year, and did not establish any title to compel the grant of a 
lease. The landlord having brought ejectment, equity therefore 
would not interfere to stay it (a). 

Unless a recital be clear and unambiguous, no estoppel can be 
based on it. Where, therefore, a conveyance recited that a person 
was legally or equitably entitled, and in fact he had only an equitable 
title, he was not estopped from dealing with the legal title wdiich he 
subsequently acquired (6). Nor in a mortgage deed do the covenants 
for title, whether read in connection with the word grant or not, 
amount to that precise averment that the mortgagor is seised of 
the legal estate which is necessary to create an estoppel (c). And 
where a recital was inaccurate only by reason of omissions no estoppel 
was allowed (d). Lord Holt in Salter v. Kidley {e)hc\s laid it down 
that a general recital is not an estoppel. Where the other party 
knows the recital is untrue, no estoppel can arise (/). 

In The Onward Building Society v. Smithson (g) the defendants, 
who were trustees with a power of sale, in 1875 sold lands to T, In 
1876 T. executed a legal mortgage to B, In 1877 T. fraudulently 
procured from the defendants a second conveyance for value of the 
same property upon the representation that it had not been sold. 
The conveyance recited the seisin of their testator at his death, the 
devise to the defendants upon trust, the power of sale and the agree- 
ment to sell free from incumbrances, and the defendants covenanted 
that they had not encumbered and that they had good right to 
convey. T. then mortgaged the premises to the plaintiffs under the 

Liberator Building Society, 10 0. D. 

15 ; cf. Powell v. Browne, 97 L. T. 854. 

(d) Lovett V.L., (1898) 1 Ch. 82. 

(e) 1 Show. 59. 

(/) Ae Eddystone Marine Insurance 
Co., (1893) 3 Ch. 9. 

(g) (1893) 1 Oh. 1. 


(a) See also Keith v, Gancia, (1904) 
1 Oh. 774 ; cf. Canterbury v. Cooner, 
99 L. T. 612. 

(b) Bight V. Buoknell, 2 B. & Ad. 
278; Heath v. Crealock, L. E. 10 Oh. 
22 ; of. Clark v. Hall, 24 L. B. Ir. 316. 

(c) General Finance, &c., Co, v. 
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false title. T. liaving absconded, and the plaintiffs* security proving 
insufficient owing to the mortgage to B., they sued the defendants 
on their covenants for title with T. The Court of Appeal held that, 
apart from estoppel, the plaintiffs, as assignees of the equity of 
redemption, had no locus standi to sue the defendants, and that the 
recitals were not sufficientljr precise to estop the defendants from 
denying that at the date of the conveyance they were the owners of 
the legal estate. It would seem that even if there had been an 
estoppel the action must have failed, as the plaintiffs would have 
had no better right than their assignor. The deed nowhere expressly 
stated that at the date of the conveyance the defendants had an estate 
in fee in the land to convey without incumbrances, though the 
recitals led to that inference. Estoppel, however, cannot rest on 
mere inference (a). 

If a person represents himself as a partner, or knowingly suffers 
himself to be represented as a partner, he will be liable as such to 
any person who has given credit to the firm on the faith thereof (5). 
The question most frequently arises wdien a partner retires. A 
notice in the Gazette is a sufficient notice to future customers of the 
firm, but existing customers require actual notice (c). They then 
have the option to claim against the old firm, or accept the liability 
of the new. But if, after notice, they go on dealing with the new 
firm, they wdll be deemed to have elected to accept the liability of the 
new firm (d). But until existing customers have actual notice, a 
retiring partner may be made liable, although he has ceased to have 
any interest in the firm. 

There is in general no active duty to give information (e) , or 
to take precaution against fraud (/ ). 

Thus, where an executor wrote to inform a beneficiary that he was 
entitled to certain proi^ert}" under the testator’s will, but did not 
inform him of the exact conditions, it was held that he was not 
estopped, as he was under no duty to give exact information, and 
that which he had given was inaccurate only by omission (g). 

Where the owner of a chattel parts with the possession of it, he 


(a) See per Lmdley, L. J., at pp. 13, 14 
(h) Partnership Act, 1890, 8. 14 ; Be 
Fraser, (1892) 2 a B. 633. 

(c) Partnership Act, 1890, 8S. 36, 
37.' 

(d) Scarf v, Jardine, 7 A. 0. 315, 
350. 

AV. &'t. — VOL. I. 


(e) Osborn v. Lea, 9 Mod. 96; 
Be Lewis, (1904) 2 Oh. 656. 

(/) Scholfield V, Londesborough, 
(1896) A. 0. 514 ; Evans v. Bicknell, 
6 Y. 174, 5 E. E. 245. 

(g) Be Lewis, (1904) 2 Oh. 656. 
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will not, by that alone, be estopped from setting up his title (a). 
Not will a trustee, who, without fraud, allows the tenant for life 
to have the deeds, if the latter is enabled thereby to mortgage the 
estate in fee simple (&). 

A trustee is bound to give information to his cestui qiie trust (c), 
but not to a stranger (d ) . 

But a duty to give information may arise from the circumstances. 
If a person mixes in a transaction in such a way that his silence will 
cause a wrong belief in the facts, then it his duty to disclose them. 
The leading case (e) is an illustration. Thus wdiere the absolute 
owner of a term is present when her son declares he is entitled to it 
on her death, and witnesses the deed whereby he settles his interest, 
she will be held estopped from denying her son^s title (/). And in 
Neville v. Wilkinson on the treaty for the marriage of N., W. 
drew up a statement of N.’s debts in order that the bride’s father 
might know his position. He omitted a debt due to himself, and 
the marriage took place on the faith of that statement. W. after- 
wards sued for his debt. Lord Thurloiv restrained him on the 
ground that the omission amounted to a representation that nothing 
was due to him. 

A person giving information is bound to give it accurately, but, 
in the absence of a statement that it is complete, will not be liable 
for omissions (h). 

This is the distinction between Burrotves v. Lock (i) and Low v. 
Bouverie (k), for, in the former case, the trustee stated, in effect, that 
the cestui que trust was then absolutely entitled, while, in the latter, 
he simply mentioned such incumbrances as occurred to him, but did 
not say thei^e were no others, 

Burroives v. Lock may perhaps be also supported on the ground of 
fraud (0 or perhaps warranty (m). The facts were as follows 

(a) Weiner v. dill, (1905) 2 K B. (g) 1 Bro. 0. 0. 543. 

172; London J. S. Bank Simmons, (A) Bnrrowes v. Lock, 10 Y. 470, 
(1892) A. 0. at p. 215. 8 E. B, 33, 858 ; Low v, Bouverie, 

{1) Evans BiokneU^ 6 Y. 174, (1891) 3 Oh, 82 ; and i?e Lewis, (1904) 

5 E. E. 245. 2 Oh. 656. 

(c) Be TiUott, (1892) 1 Ch. 86. (t) 10 Y. 470, 8 E. E. 33, 856 ; 

(d) Bnrrowes v. Lock, 10 Y. 470, Low v. Bouveiie (1891) 3 Oh. p. 94 (w). 
8 E. E. 33, 856 ; and Low v. Bouverie, (k) (1891) 3 Ch. 82. 

(1891) 3 Oh. 82. (1) FerLmdleg, L. J., (1891) 3 Ch. 

(e) Ante, p. 469. at p. 102. 

(/) Hunsden v, Cheyney, 2 Yern. (m) Per Lord in Brownlie 

150 ; of. Hobbs V, IsTorton, 1 Yern. 136. v. Campbell, 5 A. 0. at p. 953. 
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E. C., being entitled to a share in a residuary trust fund, in 1790 
entered into a deed of family arrangement under which one-tenth of 
his share was to be paid to J. C. In 1801 E. C. negotiated the sale 
■ of his share to the plaintiff B., and in answer to an inquiry by the 

intending assignee, J. L. the trustee of the estate wrote, Wm. Edward 
Cartwright [E. C.] is entitled to his share of money secured by 
debentures on Lord Dillon’s estate, when sold to pay them off, 
which he can dispose of to any one.” J. L. had had notice of the 
deed of 1790, but did not inform the intending assignee thereof^ and 
the latter accordingly took an assignment of the share by a deed of the 
1 21st November, 1801, and gave notice thereof to J. L. On the 

20th November, 1802, the fund was paid to J. L., who retained E. C.’s 
share, and on the plaintiff applying to J. L. for payment J. C. set up 
his claim under the deed of 1790. The Court decreed in effect 
that J. L. should pay the whole sum to B. 

I • In Loio V. Boiijverie (a) a person, being entitled under a settlement 

to a life interest in certain funds, applied to the plaintiff for a loan 
on the security of such interest. The plaintiff’s solicitors thereupon 
wrote to the defendant Bouverie, who was one of the trustees of the 
settlement, asking what the trust fund consisted of, and whether the 
proposed borrower was still entitled to the full benefit of his life 
interest in such fund. The defendant replied stating that the life 
f interest was subject to certain charges, specifically mentioning them, 

but did not say there were no others. The advance was made on 
the security of a mortgage of the borrower’s life interest. Subse- 
quently, the plaintiff discovered that the life interest was subject to 
several incumbrances prior to his own, but which the defendant, 

I although he had received notice, had forgotten to mention to the 

. plaintiff. The plaintiff’s security being insufficient, he sued the 

] defendant to have him declared liable to pay the amount due on 

I the mortgage. On appeal, the Court of Appeal held that there was 

no breach of duty, as defendant w^as under no obligation to do more 
than answer such inquiries honestly (fraud was not alleged) ; that 
there was no warranty, as the plaintiff: and defendant were not con- 
! tracting parties; that there was no estoppel, because in order to 

J create an estoppel the representation must be clear and unambiguous, 

I and the defendant had not said that there were no incumbrances 

except those mentioned; and also that to create an estoppel, the 
I person to whom it is made must be misled by it, and of this 

(a) (1891) 3 Oh. 82. 
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there was no evidence, or not sufficient evidence to satisfy the 
Court (a). 

If a person, having an incumbrance on an estate, deny the fact on 
an inquiry an intending purchaser, equity will relieve against the 
incumbrance (h). And this applies where the non-disclosure is of a 
right to be recouped out of the estate, if a certain incumbrance is 
levied out of the referee’s estate (c). 

The principles on which Acquiescence will estop the owner of 
a right from asserting it were laid down by Fry, 3,, in Willmott v. 
Barber (d). A man is not to be deprived of his legal rights unless 
he has acted in such a way as would make it fraudulent for him to 
set up those rights. What, then, are the elements or requisites 
necessary to constitute fraud of that descn|>tioii ? In the first place, 
the i)laintiff must have made a mistake as to his legal rights. 
Secondly, the plaintiff must have expended some money, or must 
have done some act (not necessarily on the defendant’s land) on the 
faith of his mistaken belief. Thirdl}", the defendant, the possessor 
of the legal right, must know of the existence of his own right, 
which is inconsistent with the right claimed by the plaintiff. If he 
does not know of it, he is in the same position as the plaintiff', and 
the doctrine of acquiescence is founded upon conduct with knowledge 
of your legal rights (e). Fourthly, the defendant must know of the 
plaintiff’s mistaken belief of his rights. If he does not, there is 
nothing which calls upon him to assert his own rights. Lastly, the 
defendant must have encouraged the plaintiff in his expenditure of 
money, or in the other acts which he has done, either directlj^ or 
by abstaining from asserting his legal right. Where all these 
elements exist, there is fraud of such a nature as will entitle the 
Court to restrain the possessor of the legal title from exercising it, 
but, in my judgment, nothing short of this will do ” (/). 

Where the servant or agent of a person has abused bis position, 


(a) See judgment of Kay, L. J., 
(1891) 3 Oh. at pp. 113, 114. 

(h) Ihbotson v. Bhodes, 2 Vern. 554 ; 
Amy’s Case, cited 2 Oh. Ca. 128; 
Hickson v. Aylward, 3 Mol. 1 ; 
Eerrisford v. Milward, 2 Atk. 49; cf. 
Stronge v. liawkes, 4 De. Gr. M. & Gr. 
186. 

(c) Eoyd V, Belton, 1 Jo. <S: Lat, 
730. 


(d) 15 0. D. 96, reversed on a ques- 
tion of costs only, 17 0. B. 772 ; see 
Bann v. Spurrier, 7 Y. 231, 6 B. E. 
119, and the cases ante, p. 476. 

(e) Of. BeU v. Marsh, (1903) 1 Gh. 
528, and Hobbs v. Norton, 1 Yern. 
156. 

(/) And see Procter v. Bennis, 36 
0. B. 740. 
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but lias acted within the scope of his authorit}^, his principal is 
estopped from setting up the true facts. 

In Rhmner y. Webster (a) the estoppel was based on the principle 
that where an owner has not only transferred property to an agent 
or trustee, but has acknowledged that the transferee has paid full 
consideration for it, he cannot set up his equitable title against a 
person to whom the transferee has disposed of the pro|)erty for 
value, for he voluntarily arms the transferee with the means of 
dealing with the estate as the absolute, legal and equitable owner free 
from every shadoiv of incumbrances or adverse equity. 

In Far qiihar son Y, - King (b) the appellants’ clerk had a limited 
authority to sell to known customers, and the dock company, with 
whom they stored timber, was instructed to accept the delivery 
orders he signed. The clerk fraudulently signed transfer orders to 
himself in an assumed name, and in that name gave delivery orders 
to the respondents, who knew nothing of the appellants or of the 
clerk in his own name. The jury found that the appellants did not 
so act as to hold the clerk out as their agent to sell goods to 
the respondents, and the House of Lords accordingly held that 
the appellants were not estopped from setting up their own title. 

In Whiteclmrcli v. Gavanagh (c) it was held that, in permitting its 
secretary to certif}^ transfers of shares, a company does not thereby 
authorise him to do more than give a receipt for shares actually 
lodged, and, consequently, is not estopped from setting up the truth 
in an action based on the fact that the secretary had given a receipt 
or acknowledgment for shares which had not actually been lodged (d). 

In Be Economic Fire Office (6), the company granted a policy to 
G. & Co. guaranteeing the fidelity of G., who paid the first year’s 
premium. It was contemplated that each premium under tlie policy 
should be paid by G. personally and the receipt sent by him to 
G. & Co. G. borrowed the amount of the second year’s premium 
from the company’s agent, who gave him a receipt for it, and this 
he sent to G. & Go. G. afterwards absconded, and G. Sc Co, 


(a) (1902) 2 Oh. 163; Burgis v. 
Constantine, (1908) 2 K, B. 484. 

{b) (1902) A. C. 325. 

(c) (1902) A. C. 117. 

{d) See also Euben v. Great Pingall 
Consolidated Co., (1906) A. C. 439; 
Swan V. N. B. Australasian Co., 2 H. 
& C. 175 ; Carr r. L. & N. W. Ey. Co., 


L. E. 10 C. P. 307 ; Biggs Evans, 
(1894) 1 Q. B. 88 ; Eobinson v, Mont- 
gomery Brewery Co., (1896) 2 Ch. 
841 ; Union Credit Bank v, Mersey 
Docks, &c.. Board, (1899) 2 Q. B. 205, 
210 . 

(e) 12 T. L. E, 142. 
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were held entitled^ to prove for their claim in the wdnding-up of the 
company, because the company were estopped by the receipt from 
denying ]3ayment of the premium. 

In Ogilvie v. West Australian Mortgage^ dec,, Corporation {a), 
certain entries debited by a bank to its customer were in respect of 
cheques forged by one of its servants. The customer was first 
informed thereof by the bank’s accredited agent, wdio requested his 
■silence ; he made no complaint, doing so honestly and with a 
view to what he believed to he the bank’s interest, and was held not 
estopped from relying on the forgery (6). 

Numerous questions of e8tox:)pel have arisen on points of Company 
Law. 

The shares of a company cannot be issued at a discount (c). If, 
therefore, shares are issued as fully paid, on which the full amount 
has not actually been paid, and in respect of which no contx'act has 
been filed, the shareholder is liable for the amount remaining unpaid 
on them (d) ; and this liability exists not only in order to pay creditors, 
but also to adjust the liability of the contributories inter se (e). 

In Bloomenthal Y , Ford (/), however, a person being requested to 
lend money to a company on the security of fully paid shares of the 
company, did so, receiving certificates that he was holder of 10,000 
fully paid shares. No money had in fact been paid on the shares, 
which were issued from the company direct to the lender, who did 
not know this, but believed the representation that they were fully 
paid. An order for winding-up the company having been made, it 
was held that the company and liquidator were estopped from 
denying that the shares were fully paid (g). 

In Be Eddystone Marine, <fc., Co. [h) a private company passed 
resolutions allotting certain shares as fully paid up to the directors, j 

and a contract was executed between the company and the allottees, ■ 

and duly registered, by which it was agreed that such shares should 
be allotted to them in consideration of services rendered. The 
contract recited that the company was indebted to the allottees for 

(a) (1896) A. 0. 257; disk McKenzie Eoper, (1892) A. 0. 138. 

V. British Linen Co., 6 A. C. 82. (e) Welton v. Safiery, (1897) A. 0. 

(5) And see also Smith v, Prosser, 299. i 

(1907) 2 K. B. 735. (/) (1897) A. 0. 156. 

(c) Companies (Con.) Act, 1908, s. 89. {g) Cf. Burkinshaw v, Nicolls, 8 

Buckley, (1909) pp. 211-7, A. 0. 1004. 

(d) Trevor v. Whitworth, 12 A. (h) (1893) 3 Oh. 9. 

C, 409; Ooregum Gold, &c., Co. v. 
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services rendered and expenses incurred. There was in fact no con- 
sideration for the allotment, and in the winding-up the liquidator 
placed the allottees on the list of contributories, and Wright, J,, 
held they were rightly so placed. The Court of Appeal affirmed his 
decision, rejecting the argument that the comiDany were esto] 3 ped 
by the recitals, as the facts were known to all parties, and the 
company could not do something which was ultra vires by putting 
an untruth into the document. 

On the other hand, in Re Building Estates Co., Parhury's Case (a), 
an estoppel was allowed under these circumstances. P. gave W, 
5001. on a promise to secure an allotment of shares in a new com- 
pany. W, was entitled under an agreement (not filed) to a certain 
number of fully paid shares, and, after the company was incorporated, 
W. caused one hundred shares to be allotted to P. as his nominee. 
The certificate issued to P, untruly stated that the shares were fully 
paid. The company never received any of the 500il. and P. never 
repudiated the shares. It was held that P. was not liable to be 
placed on the list of contributories. 

A company cannot purchase its own shares, and a surrender of 
shares releasing the holder from all future liability is therefoi’e void, 
unless the circumstances are such that would justify a forfeiture of 
the shares (6). 

Where a company registers a transfer of shares and issues a 
certificate to the transferee, the certificate amounts to a statement 
intended to be acted on by purchasers that the transferee is entitled 
to the shares, and the company is estopped from denying its 
truth (c). But where the purchaser relies not on the cei'tificate, but 
on a transfer from the holder, which is in fact a forgery, then the 
company is not estopped from denying the transferee’s title (d). 

Although the company may be estopped, yet a director present at 
the meeting at which the certificate was passed is not estopped, for 
the duty of examining and checking share certificates may as a rule 
be properly left to the secretary. But probably a director signing 
the certificate would be estopped from denying its truth (e). 

(a) (1896) 1 Oh. 100. Case, (1896) 2 Oh, 1o1 ; and Dixons/. 

(b) Bellerby v. Eowland, (1902) 2 Kennaway, (1900) 1 Oh. 833. 

Oh. 14. (d) Simm v, Anglo-American Tele- 

(c) Be Bahia, &c., Ey. Oo., L. E. graph Co., o Q. B. D. 188; Fosters. 
3 Q. B. 584 ; Hart v. Erontino, L. E. Tyne Pontoon, &c., Co., 63 L. J. Q. B. 
5 Ex. Ill ; Balkis Consolidated Co. v. 60, 

Tomkinson, (1893) A. 0. 396; Be (e) Dixon v, Eennaway, (1900) 1 
Ottos Kopje, &c., Mines, (1893) 1 Oh. Oh. 833. 

618; Be Concessions Trust, McKay’s 
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that the directors would take all the ^ Pi'ospectus 

-t taken by the vendors -- 

not estop (c). statement of intention and will 

In Rohinson y. Montgomery Breiverv Cn 1 1 \ 
its broker for a loan of 3 OOOZ on «« 1 ^ applied to 

which, by the trust deed ttrasSl^ l^’T' 
asked G. to lend 6,000k and the equities. He 

G. was holder of 8,000k’ debenturrS'^ ^®^‘^iheate that 

broker 6,000k and the latter naid IL " paid the 

although the certificate was not a 

entitled to assume that the broker harf 7 7 “st™ment, G. was 

and he was not bound to see that the c " it, 

money (e). «°“Pany actually received the 

In The Colonial Bank y. Cadvlf^ n^,.t ■ -, 

companj w„e ,e„ed in th. eJonClsZT ‘tT"' " 
so framed as to contemplate the bnll r certificates were 

a.„ fomlbicl ‘■'.‘‘“''““Scaled to 

certificate, was a 

person who on the face of the ZfZ 

owner, purported to transfer to , stated to be the 

fares. The executorsXoi^r to “:r ^7 “ «- 

books of the company, entrusted the^ f ^“selves registered in the 
of the trust reposed'in htr Ifeed t 

fo raise money for himself tL 7 °®^'*ifieates with the bank 

instouments, and the executors had , f not negotiable 

rr x: 


(a) Be PrinW, On t? 

Inchiqum,a891)Tck£ 

{h)Me Metropohtaa Public Carriage 

IOlSi ^899) 

(d) (1896) 2 Ch.841. 


«««« otaii, lo mll'ir’/”" 

-■r.yKw.E,.,aQ.VS.?,*’“ 

(/) 15 A. 0. 267. 
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certificates, wliicli they did without filling up the blanks. They never 
intended to part with the property in them. It was held by the 
House of Lords that the form of the transfer was equally consistent 
with either of the two purposes that the executors were going to 
transfer to someone else or that they were signing in order to get 
themselves registered. That the bank, therefore, must be taken to 
have known that the possession of B. was consistent with either of 
such purposes, and that it could not assume, when dealing with a 
broker in possession of such certificates, that he had authority to 
complete a transfer, and that, therefore, the executors -were not 
estopped from setting up their title against the bank (a). But a 
person who takes negotiable securities in good faith and for value 
will obtain a good title though he takes from one who had 
none (&). 

As to bills of exchange, cheques, and other negotiable instruments, 
questions may arise between the holder and persons liable on the 
bill, or between the banker and his customer. 

Where a person signs a blank stamped paper and hands it to 
another to issue as a negotiable instrument, he impliedly authorises 
the paper to be filled up to the full amount allowed by the stamp (c). 
But that does not apply where the blank paper is only entrusted to 
an agent for safe custody, and with no authority at all to issue it 
without further instructions {d)* 

No estoppel arises against a person who has been induced to sign 
a promissory note by a fraudulent representation that he is witness- 
ing a deed, and at the time he does so he believes the representation 
and has no knowledge of the existence of the note, and the jury 
acquit him of negligence {e). 

The acceptor of a bill of exchange is not under any duty towards 
subsequent holders to take precautions against fraudulent alterations 
after acceptance, and where such alterations were made in spaces 

(a) Of. the judgment of Cairns, L. 0., Smith, (1908) 1 E*. B. 263. Herdman 
in Goodwin v. Eobarts, 1 A. 0. at v. Wheeler, (1902) 1 K. B. 361, is not a 
p. 470, and Bentinck v» London J. S. case of estoppel. 

Bank, (1893) 2 Ch. 144. [d) Smith v. Prosser, (1907) 2 X. B. 

{h) London J. S. Bank v, Simmons, 735. Of. Swan v, N. B. Australasian 
(1892) A. C. 201 ,* Edelstein v, Schuler, Co., 2 H. & 0. 175. 

(1902) 2 K. B. 144. {e) Lewis Clay, 67 L. J. Q. B. 

(c) Young V. Grote, 1 Bing. 253; 224. Cl Longman v, Bath Electric 

Scholfield v» Londesborough, (1896) Tramways, (1905) 1 Ch. 646, and 
A. C. at p. 536 ; Lloyds Bank v. Cooke, Howatson v. Webb, (1908) 1 Oh. 1. 
(1907) 1 X. B. 794 ; Glennie v. Bruce- 
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left blank it was held that the acceptor was not estopped from 
proving that he had only accepted for the original amount (a). It 
may be, however, that the drawer of a cheque is under such a duty 
towards his banker (6), 

A banker cannot debit his customer with payments made to 
persons claiming under forged endorsements, unless there are 
circumstances amounting to a direction from the customer to pay 
the bill without reference to the genuineness of the indorsement or 
equivalent to an admission of its genuineness, whereby the banker 
is induced to alter his position (c). 

Analogous to the doctrine of estoppel is the rule of law laid down 
in Collen v. Wright (d), which has been recently considered by the 
Courts in relation to the position of stockbrokers. In Starkey v. 
Bank of England («), a broker applied to the Bank of England for 
a power of attorney for the sale of Consols. He believed he was 
instructed by the stockholder, and bond fide induced the bank to 
transfer the Consols to a purchaser upon a power of attorney on 
which the stockholder’s signature was forged. It was held that the 
broker had impliedly warranted his authority, and was therefore 
liable to indemnify the bank against the stockholder’s claim for 
restitution. The same rule was applied in Sheffield Corporatioii v. 
Barclay (/), where the bank had innocently sent to the plaintiffs a 
forged transfer to be registered (^) . In all these cases, it is a 
question of fact. Was the plaintiff, being invested with a dut^^^ of a 
ministerial nature, called upon to exercise that duty at the request, 
direction, or demand of the defendant ? If he was, and thereby 
incurred liability to third parties, there is implied by law a con- 
tract by the defendant to indemnify the plaintiff against the 
liability (A). 

(a) Scholfield v. Londesborough, (c) Eobarts v. Tucker, 16 Q. B. 
(1896) A. C. 514; Imperial Bank of 560; Bank of England i;. Yagliano, 
Canada v. Bank of Hamilton, (1903) (1891) A. C. 160, and cases cited above. 

A. 0. 49 ; and Colonial Bank of Austral- {d) 8 E. & B. 647. 
asia V. Marshall, (1906) A. C. 559; (e) (1903) A. C. 114. 

Kepitigalla Co.?;, National Bank, (1909) (/) (1905) A. C. 392. 

2 E. B. 1010, 25 T. L. E. 402. {g) See also Bank of England v, 

(5) Young V, Grote, 1 Bing. 253; Cutler, (1908) 2 K. B. 208; and 25 
see per Lord Watson in Scholfield v. T. L. E. 509. 

Londesborough, (1896) A. C. at pp. 536, (h) See per Lord I)ai>eg, (1905) A. C. 

537; and see article by Mr. Beven, atp. 399. 

(1907) 23 L. a E. p. 390. 
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♦ 

3, Infancy and Coverture, 

Tiie law on this subject is well summed up in the principal 
case : ‘‘In the case of fraud, infancy or coverture shall be "no 
excuse ; for though the law prescribes formal conveyances and 
assurances for the sales and contracts of infants and feme coverts, 
which every person who contracts with them is presumed to know ; 
and if thej^ do not take sucli conveyances as are necessary, they are 
to be blamed for their own carelessness, when they act with their 
eyes open; yet, when their right is secret, and not known to the 
purchaser, but to themselves, or to such others who will not give 
the purchaser notice of such right, so that there is no laches in him, 
this Court will relieve against that right, if the j^erson interested 
will not give the purchaser notice of it, knowing he is about to 
make the purchase ; neither is it necessary that such infant or feme 
covert should be active in promoting the purchase, if it appears that 
they w’-ere so privy to it that it could not be done without their 
knowledge/’ 

Infants. — Where a person enters into a contract during his 
minority, he is not, either at law or in equity, bound thereby after 
his majority on the mere ground that without any false assertion 
on his part the other party believed him to be of age {a). And the 
mere fact that an infant carries on trade is not a representation that 
he is of age (IS), 

In order, however, that relief may be obtained against an infant, 
it is not essential that he should actively encourage the fraud (c), if 
he be privy to it. Thus in Waits v. Gresivell {d), cited in the principal 
case, a tenant for life borrowed money, and his son, who was next 
in remainder, and an infant, was a witness to the mortgage deed, and 
the Court relieved on the ground of the fraud in the infant, by not 
giving notice to the mortgagee of his title. That certainly was a 
very strong case ; for the young man who was employed in soliciting 
the loan had only heard that the lands were settled upon him after 
his father’s death. But Lord Cotoper said: “If an infant is old and 


(a) Stikeman v. Dawson, 1 De G. & 
Sm. 90. But see Goode v. Harrison, 
5 B. & Aid. 147 ; Belton v. Hodges, 9 
Bing. 363, at p. 369 ; and Levene v. 
Brougham, 25 T. L. E. 265. 


(5) Exp. Jones, 18 0. D. 109. 

(c) But see the judgment in Stike- 
man V. Dawson, supra. 

(d) 2 Eq. Ca. Abr. 515. 
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cunning enough, to contrive and carry on a fraud, he ought to make 
satisfaction for it.” * 

The principle invariably acted upon by the Court of equity is this, 
that an infant shall not take advantage of his own wrong. Thus in 
Clarke v. Cohleyia) a woman, at the time of her marriage, was 
indebted on two promissory notes. After the marriage the husband 
gave his bond for the amount to the creditor, who thereupon delivered 
up the notes. The bond having been put in suit, the husband 
pleaded his infancy at the time of giving the bond. On a bill being 
filed in equity for relief, the Court ordered the notes to be returned 
to the plaintiff with directions that the defendant should not plead 
the Statute of Limitations to any action the plaintiff should bring 
on the notes, or any other plea which the defendant could not have 
pleaded at the time the bond was given. And see Lempriere v. 
Lange (5), where a lease obtained by an infant upon an implied 
representation that he was of age was set aside as void on the ground 
of fraud, and possession was ordered to be given up ; but it does not 
appear to be very obvious why the Master of the Bolls refused to 
make him liable for use and occupation. 

Although a mortgage by an infant, falsely representing himself to 
be of age, might be good as against himself, nevertheless it will not 
be so as against a subsequent mortgage made after he attained his 
majority to a person who advanced his money without notice of 
the first mortgage. In Inman v. I. (c) an infant charged his 
reversionary interest in a fund with payment of a sum lent to him 
upon his promissory note, and executed a statutory declaration 
stating (untruly) that he was then of full age. After attaining 
twenty-one, he mortgaged his interest in the fund for an amount 
exceeding what was ultimately available, without disclosing the fact 
of the prior charge. It was held by Bacon, V.-C., that the charge 
given by the infant during his infancy and incapacity to contract was 
avoided by the subsequent mortgage executed by him, when of full 
age and capable of contracting, to a mortgagee without notice; but a 
learned author points out that the report is not altogether consistent, 
and that possibly the Court was influenced by the nature of the 
previous transaction in which the infant had agreed to pay 75 per 
cent, for an advance made to him (d). 

(a) 2 Cox, 173. (c^) Simpson on Infants (1909), p. 63, 

(&) 12 0. D. 675. but see Pollock on Contracts, 7tli ed., 

(c) 15 Eq. 260. P- 
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Altliongli an infant may falsely represent himself of age, a person 
, aware that he was not of age, and who was therefore not deceived by 

such representation, cannot obtain relief in equity {a). 

An infant known to the other party to be so, is not bound by 
acquiescence, as by allowing another to act on the faith that the 
infant will do or not do certain things, but if the acquiescence 
or untrue representation continue after twenty>one, he will be 
bound (/;). 

^ Married TVomen — Savage v. Foster (c) is said to be the only case 

where the Court decreed a wife to lev 3 ^ a fine (cZ). A married woman 
has now by law full power of control or alienation over her real 
estate (e). But if married before 1883, as to property the title to 
which accrued before then, s. 77 (2) of the Fines and Recoveries 
Act governs her power of alienation, which can only be exer- 
^ cised in the manner which that statute prescribes; and in such 

case when she has contracted without complying with the statutory 
conditions her contract cannot be specifically enforced against 
ber(/). 

But there is a wide difference between holding a married 
w^omau not bound by a contract and holding her not bound by 
misrepresentation and fraud {g)^ and she has frequently been held 
bound by equitable estoppel (/i). 

t A married w^oman restrained from anticipation can, however, no 

more bind her interest by admission than by assignment or release (i). 

In Sharp v. Foy (/c), in a settlement made on the marriage of a 
female infant her husband covenanted that if and when his wife 
attained tw^enty-one he would concur wdth her if she would consent 
in settling her real estate. She attained twenty-one, but no settle- 
^ ment of the real estate was made. The husband and wife then 

joined in a mortgage of the wife’s realty to secure a loan to the 
husband, and the mortgagee was informed by both husband and 
wife that no settlement existed. The mortgagee discovered the 

(a) Nelson v. Stocker, 4 De G. & J, 1882, 1893, and 1907. 

458. (/) CahiU v. 0., 8 A. 0. 420. 

(7>) Goode V. Harrison, 5 B. & Aid. [g) Per Giffard, L. J., in Be Lusks 
i 147 ; Belton Hodges, 9 Bing. 365 ; T., L. E. 4 Ch. p. 601. 

Simpson, Infants (1909), p. 89. (^) See Vaughan v, Yanderstegen, 

(c) Supra, p. 469. 2 Drew, 363, 378, 379. 

Id) See Oahni t;. 0., 8 A. 0. p. 422 (i) Bateman (Lady) v. Baber (1898), 

arguendo. 1 Oh. 144. 

(e) Married Women’s Property Acts, (i5;) L, E. 4 Oh, 35. 
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settlements before the mortgage deed had been acknowledged by the 
wife. On bill by tl^e mortgagee it was held the misrepresentation 
of the wife constituted a fraud which bound her estate, and conse- 
quently that the mortgagee had priority over the persons interested 
under the settlement (a), and she may bar her equity to a settlement 
by a fraud though influenced to commit it by her husband (h). 

In Bagot v. Chapman (c) a married woman, entitled to a rever- 
sionary interest, was induced by her husband to execute a document 
which he represented to be a power of attorney enabling him to raise 
money at some future time. It was, in fact, a mortgage of a rever- 
sionary interest with a personal covenant for payment by the wife. 
The wife knew that if her husband did raise money on the document 
it would come out of her interest, but she did not intend to create 
a present charge or incur any personal liability. It was held she 
was at liberty to plead no7i est factum^ and consequently was not 
estopped from setting up her title against the mortgagee. 

(a) See Mills v. Fox, 37 0. D. 153. (c) (1907) 2 Oh. 222, but see Howat- 

(5) Be Lush’s T., L. E. 4 Oh. 591 ; son v, Webb, (1908) 1 Oh. 1 (0. A.), 
cf. Arnold v. Woodhams, 16 Eq. 34. 
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GUARDIAN AND WARD. 

« 

ME, JUSTICE EYEE 2;. COUNTESS OF 
SHAFTSBUEY, 

1722. 2 P. W. 103 ; Gilb. Eq. Eep. 172, 

Guardian and Ward. 

A guardianship, devised to three persons, without saying and to 
the survivors or survivor of them,” yet the survivor shall have it (a). 

The right of the testamentary guardian, by the express words of 
the Act of Parliament, takes place of all other guardians, and his 
authority, by that law, is a continuation of the paternal authority. 

The mother of a ward of the Court, contriving and effecting his 
marriage, without obtaining the consent of the testamentary guardian, 
or making an application to the Court, is liable for a contempt of the 
Court, although the marriage be in other respects pioper. 

The late Earl of Shaftsbury, by his will, dated the 10th of 
November, 1710, devised the guardianship of the person and estate 
of his infant child (the present Earl) to Mr. Justice Eyre and 
two others (since deceased), without saying and to the survivor 
of them; ’’ and this devise of the guardianship was until the child 
should come to twenty-one years of age. 

Lord Shaftsbury died beyond sea, and the infant earl was now 
twelve years of age, when Mr. Justice Eyre, perceiving that his lord- 
ship had not a proper governor provided for him by the countess his 
mother, and that the person who was ordered to attend him as his 
gentleman was not a fit person for that purpose, petitioned the Lord 
Chancellor that he, as sole surviving guardian, might have the order- 
ing, as he should think proper, of such governor, gentleman, and other 

(a) S. 0., 2 Eq. Ca. Abr. 710, pi. 3^; 755, pi. 4. 
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servants to attend the said infant earl ; and that the person of the 
said infant earl might be delivered over to the petitioner. 

Argument pr the Bespondent (a), — On the behalf of the countess, 
it was insisted by the Solicitor- General, Mr. Lutiviche, Mr. Coivper, 
and Mr. Talbot, that the guardianship, being devised to three, with- 
out saying and to the survivor of them,” the same did not survive ; 
that it was but a bare authority, and no interest, in regard no profit 
could be made thereof; that, if a power were given to three, and one 
of them should die, the survivor could not execute such power; that, 
if two were made committee of a lunatic, on the death of one of them, 
the commitment would determine ; that this was a trust annexed to the 
person, and not assignable, nor was it reasonable it should survive, 
forasmuch as the testator might think it pro]3er to trust three, but 
not to invest a smaller number with a charge of that importance. 
Also it was said, that, if the infant earl should die without issue 
under age, in such case the late earl by his will had given an annuity 
of 500L per annum to Mr. Justice Eyre, which made it improper that 
he alone should be intrusted with the person of the infant earl, who 
\vould be a gainer on his dying without issue and under age ; that, 
the will having appointed three guardians to the infant, it was the 
same thing as if the testator had appointed those three jointly, and 
then it was plain, that, if one should die, the survivors could not act; 
that, according to Aitdttor Curie’s case (6), where an office is granted 
to two, on the death of one of the grantees, the office determines. 

And though it might be attended with some in convenience were such 
guardianship or authority to determine on the death of one of the 
persons intrusted, yet it must be allowed to have been in the power 
of the testator to have prevented this inconvenience by limiting the 
guardianship to the survivor by express ^vords (c). 

It was, moreover, urged, that this w^as a matter of trust ; for every 
guardianship was a trust (d) ; that the Crown, as parens patricB, 
was the supreme guardian and superintendent over all infants ; and 
since this was a trust, it was consequently in the discretion of the 
Court, whether or no they would do so hard a thing as to take away 

(a) The arguments have been (d) See Duke of Beaufort v, Berty, 
greatly retrenched. 1 P. W. 704; Prederick t;. F., 1 P. 

(5) 11 Co. 2 h. W.12h 

(c) Salk, 465. 
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an infant nncler thirteen j^ears of age, from so careful a mother as 
the countess was ; that the tender calls of nature were on the 
mother’s side ; and then there were two physicians (Dr. Kobinson 
and Dr. Friend), who both testified that the infant earl was of a ten- 
der and sickly constitution ; so that at least the Court might refuse 

to grant this in a summary way, or otherwise than upon a bill. 

^ m 

Argume^it for the Petitioner (a ). — On the other side it was said, 
that this guardianship was not devised to three jointly, but to three 
until the infant earl should come to twenty-one; that a guardian 
had not only a bare authority, but also ail interest, for he might bring 
a writ of ravishment of ward, or might make a lease during the 
minority of the infant, as was determined in the case of Shoplancl v. 
Bydler (b) ; so that guardians had an interest coupled with their 
authority, and consequently the office would survive. 

It was true it could not be granted over : no more could the office 
of executorship : but yet there could be no question but that, if there 
had been two executors, and one should die, the other would take 
the whole executorship as survivor. 

And as to the objection, that there was no profit in the guardian- 
ship, and therefore it should not survive, the same way of reasoning 
would hold in the case of an executorship, for that was barely a trust 
and no ways profitable ; notwithstanding which, being a legal interest, 
it would survive. It was likewise said, that in case where three 
guardians were appointed, if this were supposed to be but a joint 
authority, and consequently not to survive, it would prove a great 
inconvenience, and in a good measure frustrate the intention of ^the 
person appointing them. 

As to what was held in Auditor Curie's case (viz.), where an oj6S.ce 
has been usually granted to two, and one of them dies, that this is a 
determination of such oflSce, the reason must be supposed to be, 
because they both make but one officer, as in the case of the sheriffs 
of Middlesex. 

That, with regard to the 500i. per annum given to Mr. Justice 
Eyre, in case of the infant’s death without issue and under age, that 

(a) See note (a), p. 496. (6) Cro. Jac. 55, 98 

W. & T. — VOL. I. 
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could be no objection in case of a testamentary guardian appointed 
by the party himself, whatever it might be where the guardian was 
to be appointed by the Court ; for, where the testator himself says 
that J. S. shall be guardian of his son, and by the same will also 
declares that the said guardian shall have the whole estate in case the 
child shall die within age, surely that would be good ; much more 
shall the devise in our case, which is but a small part of the estate. 

Then, as to the objection of hardship from the guardians being 
empowered to impose servants, governors, &c., who, when put upon 
the young lord by such guardian, would probably not regard the 
countess, as having no dependence upon her, this might be as well 
turned the other way (viz.), that if they were put in by the mother, 
they would have no regard to the guardian, who yet was intended by 
the will to be in loco parentis^ and to supply the father’s place. 

That Dr. Stubbs, the governor, might be a good scholar and a 
pious man, and yet it would not necessarily follow that he was a 
proper governor to attend the young earl to court, or to noble families 
or at the exercises of dancing and riding, which it was fit his lord- 
ship should be acquainted with. Besides, it was of great consequence, 
in regard such servants are apt to flatter their young masters, and to 
entertain their thoughts with such things as would be rather pleasing 
than useful to them, ^ ^ ^ 

Lord CnANCEiiLOR Macclesfield. — The father, by the statute (a), 
has a right to dispose of the guardianship of his child until twenty- 
one, and, having done so here, it will be (6) binding, unless some mis- 
behaviour be shown in the guardian, in which case, it being a matter 
of trust, this Court has a superintendency over it. 

But as to the objection, that this right of guardianship does not 
survive, because it is not said in the will in express terms that it 
shall go to the survivor, there seems to be no colour for it ; because, 
where several guardians are appointed by a will, each of them seems 
to be a complete guardian, like the case where there are two or three 
churchwardens of a parish, each of them is a distinct churchwarden ; 
and it would be mischievous, and of very ill effect, 4 where there 

(а) 12 Oar. 2, c. 24. 

(б) See Dillon v. Lady Mountcaeliell, 4 Bro. P. 0. 366, Toml. ed. 
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are several guardians appointed a will, and some refuse to act, 
that the rest should not be able to do anything ; and yet this 
must be the consequence if a guardianship devised to several should 
be taken to be one joint naked authority ; such construction would 
make the Act of little force. A guardian has an authority coupled 
with an interest, and may bring a ivrit of ravishment of ward {a) on 
the infant’s being taken from him ; and though it is true that the 
damages recovered shall, by the statute, go towards the benefit of 
the ward, yet the declaration must lay it ad damnum of the guardian 
the plaintiff. 

The reason of Auditor Curie's case (6), where, on the office of 
auditor being granted to two, wdthout saying and to the survivor,” 
such office, on the death of one, was held to be determined, was 
because, in such case, both made but one officer, as the two sheriffs 
of Middlesex make, as to their office, but one person. In the present 
case, here is a plain right placed and vested in Mr. Justice Eyre, as 
the surviving guardian, and who, everyone is assured, will well 
execute such trust, which it will be impossible for him to do without 
being allowed to place and choose the governor, gentleman, &c., to 
attend upon and take care of this young nobleman. 

And, though Dr. Stubbs may be a good, learned, and pious man, 
yet he may not be so fit to attend the young earl to all places ; for 
instance, to courts, places of exercise and diversion, &c., at which it 
may be proper for his lordship to appear. 

But I must differ from Mr. Justice Eyre, as to sending the infant 
to a public school, which may be thought likely to instil into him 
notions of slavery. 

Wherefore, fer Cu7\, discharge Dr. Stubbs from being governor, as 
also Mr. Bennett from being gentleman, and deliver the infant 


(a) This writ was given by the Stat. 
West. 2 (13 Ed, 1, c. 35) to the Guar- 
dian in Chivalry to recover the body 
of the ward. And by the equity of 
Stat. West. 2 (13 Ed. 1, c. 24), which 
gave a writ in consimili casu the guar- 
dian in socage might have ravishment 
of ward. Military tenures were 
abolished by 12 Car. 2, c. 24, by which 
an action of ravishment of ward or 


trespass was given to the testamentary 
guardian. The writ hi consimili casu 
was abolished by 3 & 4 WilL 4, c. 27, 
s. 36, and the ordinary remedy to 
recover the body of an infant either by 
the father or the guardian is now by 
Habeas corpus. See Be Marston, 17 
W. R. (Q. B. Ir.), 794. 

(5) 11 -Co. 2 b. 
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into the hands of his guardian, Mr. Justice who desired 

the 3 ^oung earl nfight dine with him. But the Lord Chancellor 
said, that this was in confidence, that the Judge should return 
him to his mother the countess, at night ; for that, as yet, the 
Court would not make any order touching the custody of the earl’s 
person. 

Afterwards, on the Great Seal’s being taken from the Earl of 
Macclesfield, and placed in the hands of three Lords Commissioners, 
on the 18th of March, 1724, Mr. Justice Eyre (lately made Lord 
Chief Baron of the Exchequer) exhibited his petition to the Lords 
Commissioners, setting forth the former proceedings ; and that the 
infant earl, who was now just fourteen years of age, and had been 
married to Lady Susannah Noel, daughter to the Countess of Gains- 
borough, was detained from the petitioner ; that such marriage was 
without the consent or 'privity of the said Lord Chief Baron, the 
surviving guardian. Therefore the petitioner thought it his duty to 
lay these things before the Court, praying that the custody or tuition 
of the infant lord might be granted to him, and that the Court 
would make such order touching this matter as they should think 
pi*oper. 

Upon this the Dowager Countess of Shaftsbury petitioned the 
Lords Commissioners, that the oi’der of the late Lord Macclesfield, 
declaring the right of guardianship to belong to the Lord Chief Baron 
Eyre, and directing the person of the infant earl to be delivered to 
the said Lord Chief Baron, might be set aside. 

Also, the infant earl petitioned the Lords Commissioners, insisting 
that the guardianship of his lordship, given by the will, was deter- 
mined by the death of two of the guardians, and praying that his 
lordship, being now of the age of fourteen years, might he at 
liberty to choose his guardian. 

On hearing these petitions the Court ordered a sequestration, 
unless cause, both against the Countess (dowager) of Shaftsbury, and 
against the Countess of Gainsborough, for their contempt in con- 
triving and effecting this marriage without the consent of the guar- 
dian, and without applying to the Court. And the person of the 
infant earl was ordered to be restored by the Countess Dowager of 
Shaftsbury to the Lord Chief Baron, it being the opinion of the 
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Court, that though the declaration made by the late Lord Chancellor 
that the right of guardianship did belong to the Lord Chief Baron, 
as surviving guardian, and the order made thereupon was ever so 
erroneous, yet that the same was a good order until reversed, and, 
consequent!}’^, it was a contempt to break it. 

Judgment hy the Lords Commissioners. — On the 15th of May, 
the three Lords Commissioners (viz.), Sir Joseph Jekyll, M. E., 
Mr. Baron Gilbert, and Mr. Justice Raymond, having heard this 
matter solemnly argued by counsel on both sides, gave their judg- 
ment, which was delivered by the Lord Commissioner Jekyll, that 
the Court were all of opinion the sequestration against the Countess 
of Shaftsbury ought to be absolute. 

Lord Commissioner Jekyll. — The marriage of a ward without 
the consent of the guardian is a ravishment of the ward (a), and 
aggravated in this respect, that, after such ravishment by marriage, 
the ward cannot be restored to such condition as he was in before, 
it being rendered impossible b}^ the wrong of the ravisher. 

By the Statute of Westminster 2(6), it is enacted that if one be 
guilty of ravishment, either of a male or female ward, if the ward be 
restored, though not married, the ravisher shall be punished with 
two years’ imprisonment ; but if the ward be not restored, or if he 
be restored and be married, the party guilty of such ravishment (if 
he cannot make satisfaction for the marriage) shall be punished by 
imprisonment for life, or by abjuring the realm, at the discretion of 
the Court where he is tried ; so that a ravishment of a ward became 
an offence not only against the guardian, but against the king ; and 
whereas, on the ward’s being married, the ravisher was to be 
punished by perpetual imprisonment, or by abjuring the realm, this 
shows the greatness of the offence, by the grievousness of the punish- 
ment. 

And the matter of marrying infants without the proper consent of 
guardians, is provided against, both at law and in this Court, espe- 
cially the latter, it being notorious that a Court of equity entertains 
no greater jealousy of, nor shows more resentment against anything 
than the unlawful marriage of infants. 


(a) 2 Inst. 440. 


(h) ISiEd. 1, c. 35. 
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In the case of the marriage of a lunatic (viz.), that of Mr. Packer's 
marrying Mrs. Ash*({^), the Court committed Mr. Packer, the parson, 
and others that were their agents, and Packer continued in custody 
for a considerable time ; and infants and lunatics may be compared 
together, both of these being unable to take care of themselves. 

In the case where an infant is committed by the Court to the 
custody or care of any one, such committee gives a recognisance that 
the infant shall not marry wdthout leave of the Court, which form is 
very rarely altered, and on special circumstances ; so that, if the 
infant marries, though without the privity, or knowledge, or neglect 
of the committee, yet the recognisance is, in strictness, forfeited, 
whatever favour the Court upon application may think fit to show 
such committee, when he appears not to have been in fault (b). 

In Lord Somers’s time, Mr. Goodwin married an infant (Mrs. 
Knight), and was committed, and this commitment was followed by 
an Act of Parliament for dissolving the marriage. 

So, on Sir Edward Hannes’s daughter and heir, who was an infant, 
being inveigled from her guardian. Dr. Waugh, and married to one 
Willis, though Mrs. Hannes was not taken from a guardian assigned 
by the Court, yet, in that case, both Mr. Willis, and the parson, and 
the agents, were all committed by the Master of the Polls, Sir John 
Trevor, and the order afterwards confirmed by Lord Harcourt, 

And, as this Court punishes the instruments where such marriage 
is had without the consent of the guardian, so, if there be only an 
apprehension that the infant will be married unequally, either by the 
guardian or by his neglect, a Court of equity will interpose, and send 
for the infant and commit him to the custody of a proper person, or 
relation, in order to prevent such danger : as was done in the case of 
the infant Lady Catherine Annesley, by Lord Chancellor Harcourt, 
and likewise in another case, viz., that of Mr. Vernon, of Staffordshire, 
by Lord Macclesfield (c). 

But the present case is still of a higher nature, as it is the case of 


(a) See Packer v. Wyndham, Prec. 
Ch. 412. 

(&) See Dr. Davis’s Case, 1 P. W. 
698 ; but this practice has some time 
since been discontinued, except per- 
haps in the case of a female ward 


being allowed to go out of the juris- 
diction ; Jeffrysv. Vanteswarstwarth, 
Barn. 144-, 145. 

(c) See Lord Raymond’s Case, Oas. t. 
Talbot, 58 ; Smith v, S., 3 Atk. 304. 
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a peer of the realm, in whose education the public is interested, and 
where the guardianship of him is devised by a peer of the realm, viz., 
by the will of the late Lord Shaftsbury. 

As to the objection that has been made to the order of this Court, 
that there are no words therein, that the infant shall not be married 
without the consent of the guardian : 

Piesp. The Court could not suppose, or foresee, that any person 
would marry the infant without the guardian’s consent; and, for that 
reason, there was no express provision against it in the order; but 
still this prohibition is implied, viz., that no person, without the leave 
of the guardian, should marry this infant; besides, by the same 
reason that these words ought to be inserted, the order should like- 
wise have provided that no person should take away or ravish this 
ward from the guardian, &c., all which things are surely implied ; 
but, further, it is a sufficient answer to this objection, that such 
negative words are never inserted in the order. 

But then it is objected, here is no disparagement in this marriage ; 
forasmuch as the birth of the noble lady to whom Lord Shaftsbury 
is married, and also her quality, are equal to those of her husband ; 
and she has had the advantage of being educated under the Countess 
of Gainsborough, her mother, a lady of great honour, virtue, and 
quality. 

Resp, Admitting all this to be so, yet it may be reasonably sup- 
posed, that, if the infant earl had staid till he had attained his age, 
and could have made a jointure and settlement, in such case his 
Lordship might have had a better portion. 

But, in reality, though there be no disparagement, yet this is only 
by way of extenuation, and can never be urged as a justification ; for, 
it is the marriage without the consent of the guardian that constitutes 
the offence ; so that, such marriage having been to one of equal 
degree and fortune, can at most tend but to extenuate. 

And it is observable, that the disparagement of the ward was not 
where such ward, without the guardian’s consent, married one of 
inferior degree, as a villein, citizen, or burgess, but where the guar- 
dian himself married the ward to one of inferior degree ; for which 
see the Statute of Merton, cap. 6 & 7, 2 Inst. 89 — 92. 

Object The punishment of this ravishment of ward by sequestra- 
tion, or otherwise, would be fruitless, since the marriage, having been 
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once solemnised and perfected, the same cannot be afterwards 
rescinded or dissolved. 

Res;p. The like objection might be made, though the marriage 
were ever so much to the disparagement of the ward ; but in all 
these cases the reason of inflicting punishments is for example’s 
sake, and to deter others from the like offence of ravishment of 
wards. 

Object. This marriage is by the Countess, the mother of the 
infant earl, who is guardian by nature and nurture, and so cannot be 
guilty of ravishment of ward. 

Bes]p. The right of a testamentary guardian takes place of a 
guardianship by nature ; by the express words of the Act of Parlia- 
ment (a), the guardian by will takes place of all other guardians, 
and his authority, by that law, is a continuation of the paternal 
authority. 

Object. There is no instance of any one case, where a complaint 
has been against an infant’s mother, for taking away her own child. 

Besp. The Lords Selkirk and Orkney, guardians of the infant 
Duke of Hamilton, petitioned against the Duchess of Hamilton for 
taking away the infant Duke out of their custody, and their com- 
plaint was received ; upon which the Court would have proceeded 
against the mother, but the guardians could not make out their 
right of guardianship by reason of some defect in the instrument 
under which they claimed. 

So that, all these objections being answered, the Court are of 
opinion, that the sequestration against the Countess Dowager of 
Shaftsbury ought to be made absolute. 

As to the case of Lady Gainsborough, that seems to differ; and 
here the question is, whether the Countess of Gainsborough’s con- 
senting that her daughter should be married to the infant earl, be 
not a contempt ? 

8 Edw. 3, c. 52. The case was a writ of ravishment of ward, 
which was brought against four men and a woman : the men took 
away the ward, and the woman, knowing that the four men had 
taken away the ward, married the ward to her daughter, upon 
which Herle, C. J., gave the rule, that the woman was equally guilty 
with the four men of the ravishment of the ward, the marriage of 

(a) 12 Car, 2, c._24. 
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the infant, without the consent of the guardian, constituting the 
offence ; and though the guardian be not appointed by the Court, 
nor any commitment made by the Court of the infant, yet have 
those been punished who have married the ward without the 
consent of the guardian, as appears from the above cited case of 
Mrs- Hannes, where the case was nothing more than that of 
marrying the infant without the consent of the testamentary 
guardian, and the decree was only for an account of Sir Edward 
Hannes, the father’s personal estate, and for an allowance of 
maintenance for the infant. 

"Whereas, in the principal case, the decree goes something further, 
as it directs that the will of the late Earl of Shaftsbury should be 
performed, part of which will is, that the infant earl should be under 
the care and guardianship of the persons named therein. 

In 3 Co. 38 (Ratclife's Case), it was resolved, that every ancestor, 
whether male or female, might bring an action of trespass or ravish- 
ment of ward against any one for taking away his heir- apparent, 
male or female, and for marrying such heir; and that it is not 
material of what age such heir then was ; and as the ancestor might 
bring such action for taking away and marrying the heir, so also 
might the guardian for taking awky and marrjdng the ward. 

It does not appear that the late Earl of Gainsborough left any 
testamentary guardians of his children ; so that as the Countess was 
guardian of them by nature, the marriage of her daughter belonged 
to her; consequently it is to be presumed that she married her 
daughter to the infant earl ; at least, if she did not, she may purge 
herself by oath. 

But it is material that the Lord C. B. Eyre, the guardian of the 
infant earl, has not, in his petition, made out any direct charge, or 
prayed anything against the Countess of Gainsborough ; and, 
possibly the Court may not be bound, ex officio, to punish for a 
ravishment of a ward where there is no complaint. 

The Court has the care, but not the guardianship of infants ; and 
the Lord C. B. Eyre is not a guardian appointed by the Court (a), 
but by the will of the father, in which respect the Court is the less 
concerned. 


(a) See Goodall v, Harris, 2 P. W. 562. 
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And though the stat. 12 Car. 2, c. 24, says, that a testamentary 
guardian may maintain an action of ravishment of ward, if the infant 
be taken from him, yet the statute does not enjoin him to do it, but 
refers the same to the discretion of the guardian. 

So that, in this case, forasmuch as the testamentary guardian has 
not complained of or prayed any redress against Lady Gainsborough, 
the Court will do nothing against her, but discharge the order of 
sequestration with respect to her (a). 

And now we come to the petition of the infant Earl of Shaftsbury, 
where it is first objected, that though the Court might, upon a 
petition, make a provisional order for the taking care of an infant, 
yet that they ought not to make an order determining the right of 
guardianship, unless the matter be brought judicially before them 
by bill, answer, and proofs. 

Res^, In this case here are a bill and answer, and both the will 
and the devise of the guardianship are set out by the bill ; where- 
upon the decree says, that the trusts of the will shall be performed, 
one of which said trusts is the guardianship of the infant. 

It is not material that the earl was defendant, for so it was in the 
case of Ml’S. Hannes, who was married to Mr. Willis without the 
consent of the guardian; and this Court may upon petition only, 
without any bill or decree, make an order to determine the right of 
guardianship, in regard the care of all infants is lodged in the king 
as ^ater ^atrice, and by the king this care is delegated to his Court 
of Chancery. 

In F. N. B. 232, the king is bound, of common right and by the 
laws, to defend his subjects, their goods and chattels, lands and 
tenements, and by the law of this realm, every loyal subject is 
taken to be within the king’s protection ; for which reason it is, 
that idiots and lunatics, who are incapable to take care of themselves, 
are provided for by the king as pater patrim ; and there is the same 
reason to extend this care to infants. 

This is the reason given in the writ cle idiota inquirendo^ which 
the king issues out to take care of him who regimini sui iq)sius et 
honorwn, et terranm stiarum minime sufflcit, which reason also 
appears in the writ de lunatico inqiiirendo ; and in 4 Eep. 123, b. 


(a) See Herbert’s Case, 3 P. W. 116. 
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(Beverley's Case), infants, as well as idiots, are said to be under the 
care and iDrotectioii of the Crown, as persons equally unable to take 
care of themselves. 

In like manner, in the case of charity, the king, pro hono publico, 
has an original right to superintend the care thereof, so that, 
abstracted from the statute of 43 Eliz. c. 4, relating to charitable uses, 
and antecedent to it, as well as since, it has been every day’s practice 
to file informations in Chancery in the Attorney- General’s name, for 
the establishment of charities. 

Also in the case of Lord Falkland v. Bertie (a), the Lord Somers, 
in delivering his opinion, takes notice, that several things are under 
tlie care and superintendency of the king, as he is pater patrice, and 
instances in all charities, idiots, lunatics, and infants. 

Indeed, several Acts of Parliament have made alterations in 
some cases of this nature, which so far stand altered, and no further ; 
but unless there be express words in an Act of Parliament for that 
purpose, the original jurisdiction of this Court remains as before ; 
but there is not any one Act that has taken away the original 
jurisdiction of this Court with respect to this care and superin- 
tendency in the case of infants, charities, idiots, and lunatics. Since 
the statute which took away the Court of Wards (h), the jurisdiction 
of wardship returns to the Court of Chancery (c) : and it appears 
by the Eegister 21, b. 198, that a writ may issue out of this Court 
to remove the guardian of an infant, and to put another guardian in 
his stead. 

The law is particularly favourable to, and careful of an infant’s 
interest ; and though the infant himself cannot bring an account 
against the guardian, until his coming of age, yet a third person may 
bring a bill for an account against the guardian, even during the 
minority of the infant (d). 

So in all decrees against infants, even in the plainest cases, a day 
must be given them to show cause when they come of age. 

Lord Somers has often said, that this Court should be always 
open for petitions ; and orders on petitions, in regard to the 


(a) 2 Vern. 333. 

(5) Established by 32 Hen. 8, c. 46 ; 
33 Hen. 8, c. 22. Abolished by 12 
Car. 2, c. 24, s. 3. See Co. Litt. 77 a. 


77 b. 

(c) 2 Yern. 342. 

(d) See Pomfret v. Lord Windsor, 2 
Yes. Sen. 484. 
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guardianship of infants, have not only been provisional, but in some 
cases decisive, as t?> the right of guardianship. 

Thus, in the case of Lord Tenham and Barrett {a), there was no 
bill depending in this Court, but only a petition, desiring that Lady 
Tenham, the mother, being a Papist, might not have the guardian- 
ship of the infant, determined on petition against the mother : upon 
which an appeal was brought' to the House of Lords, before whom 
it was never objected, nor once thought of, that this Court could not, 
on a petition only, determine the right of guardianship : and on 
the appeal the Lords also determined the right against the mother. 

Also in the case of a testamentary guardian, such guardian 
having a plain legal right upon the words of the will, and the whole 
case arising thereon, there can be no need of a bill in equity : no 
proofs of either side are requisite, or can avail ; and therefore the 
matter is properly determinable upon a petition without a bill. 

But in the last place it is objected, that, upon the wording of this 
will, the Lord Chief Baron has no right to the guardianship, the 
same being devised to him and two others, without saying, and to 
the survivor of them: and that this is a joint personal confidence 
wherewith three are intrusted, wherefore, by the death of any one, 
the guardianship is determined ; and to prove that a guardianship 
is personal, it has been urged, that it is not assignable, nor will it go 
to executors or administrators. 

jResp. I admit a guardianship is not assignable, neither will it go 
to executors or administrators ; but for all that, it is coupled with 
an interest, and is not a naked authority. I admit, also, it has been 
said, that where a naked authority is given to two, if one dies, the 
survivor cannot act; but the same book, viz., 1 Inst. 112, 113, says, 
that where an authority is coupled with an interest, it does survive. 
In the case of Gardiner v. Sheldon (&), the case of a guardian is 
compared to that of an executor or administrator, which is not 
assignable, but yet survives ; and though a guardian be not in all 
respects to be compared to an executor, in regard the latter may 
continue his executorship, by appointing an executor by his will, yet 

(a) See 9 Mod. 40 ; 14 Yin. Ah. p. Toml. edit. 

172, note to Ca. 1; 2 Eq. Oa. Abr. 16, (h) Quaere Bedell v. Constable, 

nom. Reynolds -y. Lady Tenham ; Lady (Yaugh. 182.) 

Tenham v. Lennard, 4 Bro. P. 0, 302. 
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the case of a guardianship devised to two is strictly like the case of 
an administration granted to t\?o (especially where the debts amount 
to as much as the assets) ; for in that case, as well as in the case of 
two guardians, an administrator cannot assign his administratorship ; 
it will not go to his executors or administrators, but to the sur- 
viving administrator (a) ; such an administrator is accountable to the 
creditor for everything, as much as the guardian is to the infant ; 
such an administrator can make no profit. 

And that a guardianship is coupled with an interest is most 
apparent, in that a guardian may bring an action and avow in his 
own name, may make leases (h) during the minority of the infant, 
and may grant copyholds (c) even in reversion, as dominus fro 
temfore. 

A guardianship is not properly an ofl&ce, nor to be resembled (for 
instance) to the office of a parkership ; for the former has an interest 
in the infant’s estate ; but a parker has no right or interest in the 
park, or land inclosed therein, and the owmer of the land may deter- 
mine such office by disparking the park or killing the deer ; and 
whereas in Poph. 204, it is said, that where the Lord Grey committed 
the custody of his son to four, and one of them died, the authority 
determined ; this case is put upon the clause of the statute of 4 & 5 
Phil. & Mar. cap. 8 (d), which says, ‘‘that whosoever takes a damsel 
unmarried, and under the age of sixteen, out of the custody of their 
father or mother, or any such person to whom the father in his life- 
time, or by his will, or b}'' aii}^ act in his life-time, has appointed the 
same, shall be subject to the pain of two years’ imprisonment, or to 
the payment of such fine as the Court shall appoint.” So that, by 
that Act, as to this special purpose, the father might by will or 
deed appoint the custody of his daughter, but such appointee had 
not the like interest as the guardian has: he had but a bare 
authority. 

As to Auditor Curlers Case {e), that depended upon the statute 


(a) Adams v. Buckland, 2 Yern. 
514 ; Hudson v. H., Gas. t. Talbot, 127. 

(h) 2 Eoli. Abr. 41, pi. 4; but a 
lease by the testamentary guardians 
will be valid only during the minority 
of the ward : Eoe d. Parry v, Hodgson, 


2 Wills. 129; Shaw v, S., Yern. & 
Scriv. 607. See Settled Land Act, 
1882, s. 60. 

(c) 2 Boll. Abr. 41, pi. 3. 

(d) Eepealed by 9 Geo. 4, c. 31. 

(e) 11 Co. 2 b. 
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of the 32 Hen. 8, cap. 46 ; but in the principal case, when the now 
infant earl was so fery young as not to be above a year old, and the 
testator had appointed him three guardians, it w^as hardly probable 
that the testator himself could imagine that all those three guardians 
should live until the child’s age of twenty-one ; and then to say, that 
the guardianship shall determine by the death of any one of the 
guardians, would be to affirm, that the more care the father takes 
of the child’s education, the less it shall profit the child, because by 
the death of any one of these guardians the child shall be without a 
guardian, and the more of them were appointed by the father, the less 
likelihood there would be that they all should live till the child 
should arrive to twenty- one. 

Lord Commissioner Gilbert. — ^ ^ ^ (a) In this case tliere 
have been four questions made.* * 

1st Question, — First, Whether the Court has jurisdiction ? 

Now, touching the wardship at law, there was a two-fold jurisdic- 
tion. 

The first was, when the tenures were in being ; and there, till the 
Court of Wards was erected, the whole jurisdiction of the king’s 
wards where the lands were held in chivalry, -was under the 
jurisdiction of this Court. 

So likewise, in relation to subjects, this Court determined touching 
the wardships of the body, who was the prior, and who was the 
posterior lord, 

F or the wardship of the body of the heir went to the lord who had 
the prior homage ; and that was determined in the Court of Chancery, 
where several lords applied for the writ of ravishment, which was an 
original writ. 

But this sort of guardianship was a sort of dominion of masters 
over servants and vassals, and was introduced among the Gothic 
nations, to breed them to arms ; and it was a great burthen upon the 
peoj)le, and is fallen now with the tenures. 

But the Crown has another jurisdiction, and that is as pater 
patrice, as a father over his children. 

The king has a right to take care of infants, lunatics, and idiots, 

(a) For the full judgment of Lord v. S. (see Gilb. Eq. Rep. 172). 
Oommissioner Gilbert^ see Shaftsbury 
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that cannot take care of themselves ; and this care cannot be exer- 
cised otherwise than by appointing them prope*r curators or com- 
mittees. [The Lord Commissioner then referred on this point to 
Fleta, cap. 9, fol. 4, de Tiitelis ; to Bracton, lib. 2, cap. 38, foL 86; 
to Staiinford, in his Exposition of the King’s Prerogative, p. 37 ; to 
Beverley's Case {a) ; and to Falkland v. Bertie (6).] 

There are since innumerable precedents, wherein this Court has 
determined touching the guardianship of infants, as in the case of 
Freeman and The Bishop of Oxford, the 5th of July, 1719, where 
the Bishop of Exeter, surviving guardian to the father’s will, applies 
to the Court, and the infant is sent from Oxford to Cambridge. 

And in Vernon and Vernon's Case (c), several orders were made 
upon petition, and among the rest, one upon petition, that the infant 
was conversant with the daughter of the guardian, that he should be 
immediately sent for, and ordered forthwith to Eton School. 

And in Anesley and Anesley's Case (d), it was ordered to take the 
infant from the mother, and a sequestration against the Duke of 
Buckingham and the mother for not producing the infant. 

Now, as the king has the protection of infants, I don’t see any 
other protection can be than by assigning them their guardians ; and 
where should that protection be exercised but in that Court where 
care is taken of all persons under natural disabilities ? ^ ^ 

2ind Question. — The second question is, whether the Court can 
declare the right of guardianship by petition, or whether it milst be 
by bill 2 ^ (e). 

Srd Question, — The third question is, whether this be a legal 
declaration of the right of guardianship ; that is to say, whether it 
will survive or not ? And here it has been argued, that the guardian- 
ship is a naked authority, and so cannot survive. 

But ’tis agreed, that if it be an authority coupled with an interest 
it will survive. 

Indeed, in the civil law they looked upon it to be a naked 
authority ; but yet, where there were several guardians, and one 
only gave security, it was executed by him alone. See Vinnius, 
tit. 24, De Satisfactione Tutor, et Curator, 

(a) 4 Rep. 126. (d) Cited Eidg. 149 ; 8 Mod. 214. 

(?}) 2 Yern. 333. {e) See now Rules of the Supreme 

(c) 10 Geo. 1, cited 1 Y. 456. Court, 1883, 0. 25, r. 5 ; 0. 55, rr. 25,26. 
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But if it were an authority, it is not like an authority to do a 
single act where it must be clone by them all, because it is the 
will of the party that authorises them all, and so one alone can’t 
execute it. 

But in this case the authority must, from the nature of the thing, 
be joint and several ; for one alone must receive the money of the 
infant, and not meet altogether for that purpose. 

And were it an authority, or were it not, it is to be construed joint 
and several ; else the more guardians were appointed for the security 
of the infant, he would be the less secure, because upon the death of 
any one of them the guardianship would be at an end. 

But no doubt, with us, it must be reckoned an interest. 

For the law has appointed remedies, both droitural and possessory, 
to recover the guardianship. 

First, Droitural. — And that was the writ de custodia terrm et 
hceredis : and Fitzherbert has compared the droitural and possessory 
action, in the title De Custodia Terrce et Hceredis, fol. 188. 

The Statute of Merton, c. 6, provideth, that, in the writ of right 
of ward, the plaintiff shall recover the value of the marriage. 

Secondly, Possessory. — And that, at common law, was the action 
of trespass ; and in this, at common law, he could only recover 
damages for his ward, and not the ward itself. 

The Statute of Westminster 2 {a), gives a writ of ravishment of 
ward, in which the plaintiff recovered the body of the heir, and not 
damages only. 

And by the Equity of Westminster 2 (6), a writ of ravishment lay 
for the guardian in socage, as a writ in consimili casu. 

Everyone will allow the guardian in chivalry had an interest ; and 
if the guardian in socage would have the writ in consimili casu, he 
must have an interest also. 

And a man may as well have an interest of honour, which every 
person has in relation to his family, as an interest of profit. 

And it appears, in Batclvffe's Case {c), that the father had an 
action of trepass for taking away his son and heir quare filium et 
hmredem rapuit, though he was not in propriety of speech counted 


(a) 13 Ed. 1, c. 35. 
(h) 13 Ed. 1, c. 24. 


(c) 3 Co. 37. 
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the guardian ; for the heir was looked upon as. part of the family. 
But the father, however, had an interest in the son, and so it was 
trespass to take him awa}^ 

But the father had not a writ cle ciistodia term et JicerediSf 
because the father was no guardian. Nor was there any need of a 
droitural action, because he was always in possession of his son ; and 
so an action of trespass lies for the marrying his heir apparent, 
whether he be within age or of full age, because it is an injury to 
marry and destroy the hopes of his family by an improvident 
marriage (a). 

And this lies even against the lord, for the father had the custody 
against the lord ; for the father, being tenant in chivaliy, could 
breed his son to arms ; but no collateral ancestor had the custody 
against the lord. 

And, therefore, this makes the difference that is mentioned in 
Eatcliffe^s Case (6), that a collateral ancestor may have a writ of 
ravishment against any person that ravishes consangiiineim et 
hcei^edem ; (that is) his heir apparent, because that is an injury to 
himself. 

But the action does not lie against the feudal lord, because he has 
a right to marry him. 

And every man may be said to have an interest in his heir appa- 
rent, because nothing imports him more than to continue his name 
in proper representatives. 

But the father at common law could not appoint a guardian, 
because the law had appointed a guardian, whether the father w^as 
tenant in chivalry or in socage. 

The first law that gave the father the power of appointing was 
4 & 5 Phil. & Mar. c. 8 (c). The words of the statute are, ‘‘that 
nobody shall take away any maid or woman-child unmarried, being 
within the age of sixteen years, out or from the possession, custody, 
or governance, and against the will of the father of such maid or 
woman-child, or of such person orpersons to whom the father of such 
maid or woman-child, by his last will and testament, or by any other 

(a) Fitz. Abr. tit. Gfarde, 32. Geo. 4, c. 31, s. 1. As to. India, by 9 

{h) 3 Oo. 37. Geo. 4, c. 74, s, 125. 

(c) Eepealed as to England by 9 

W. & T. — VOL. I. 


33 
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act in his lifetime, hath or shall appoint, assign, bequeath, give or 
grant the order^ keeping, education, or governance of such maid or 
woman-child.’’ 

This gives autliorit^’^ to appoint the custody of a female child 
for a special purpose. He that takes away the female child, and 
marries her or deflowers her, is an offender within that statute. 

So, this being a custody for a special purpose, it was properly 
enough construed to be a naked authority. 

Therefore I take the case in Poph. 204, to be good law, that, when 
two persons are appointed guardians by authority of this statute, and 
one of them dies, it will not survive, because that statute gives an 
authority to a special purpose, to make the ravislier criminal within 
that law. 

But the 12 Car. 2, c. 24, gave the father a power, by deed executed 
in writing, or by act executed in his lifetime, or by his last will and 
testament, to appoint the custody and tuition of his child or children 
till the age of twenty-one years; and such disposition of the custody 
to be as good and effectual against all and every person claiming the 
custody of such child or children as guardians in socage or otherwise ; 
and the persons to whom such custody shall be disposed, to have a 
writ of ravishment of ward or trespass. 

This statute was formed by Sir Mattheiv Hale^ and, when wardships 
were taken away, introduced the testamentary guardians : and this 
testamentary guardian, by the rules of the civil law, waste take place 
before all others. 

But our testamentary guardian is not a naked authority, but is 
made after the model of a guardian in socage, and, by consequence, 
an interest passes to the guardian. 

And the Act (Rights), given to the guardian in socage, are given 
by this law. 

But ’tis said, that every interest is assignable, transferable, or 
devisable, and that the guardianship is not ; and therefore it is a 
naked authority and not an interest. 

Every interest of profit is assignable, because it is the nature of 
property, that the person who is the owner should have dominion 
over it, so as to assign or transfer it. 

But the guardian in socage has no interest of profit : it is an inte- 
rest of honour^ and for the honour of the family committed to his 
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next of kin, and therefore is inherent to the blood, and can’t be 
assignable. 

Because a stranger could not have that interest to take care of the 
ward, nor have it at heart. 

The guardian in socage was accountable to the infant when he 
came to the age of fourteen, and he could not transfer that account 
to another. 

The testamentary guardian, as is said, is formed after the manner 
of guardian in socage, and comes instead of him, and is in loco 
•parentis. 

Therefore, though it be not assignable, nor transferable, yet it is 
such an interest as shall survive. 

Mil Question^ Contempt of the Court , — The fourth question is, 
whether the ladies, or either of them, are in contempt of the Court ? 

And it is very plainly sworn upon the Lady Shaftsbury, that she 
has owned that she has seen him married and bedded. 

The mother’s being present in this case, is a plain evidence of 
assent. 

And the mother can’t marry her child without the consent of the 
testamentary guardian. 

For the father, who had the power over his child by law, has placed 
it under the power of the testamentary guardian. 

Therefore it is taken out of the power of the mother. 

But it is objected, that this Lord Shaftsbury has married the 
Lady Susannah Noel, a lady of birth, quality, and fortune, and 
therefore is married without disparagement, and that this will be no 
contempt of the Court. 

When the ward is put under the protection of this Court by the 
testamentary guardian, it is a contempt of the Court to marry him 
without the consent of the guardian. 

It is a breach of filial duty for children to marry without the 
consent of the parent. 

The testamentary guardian is in loco parentis, and he having put 
the ward under the protection of the Court, it is then a contempt to 
marry him without the guardian’s consent, and the contempt being 
in marrying him without the consent of the guardian, an improvident 
marriage is only an aggravation of the offence, if that had been the 


case. 
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There is nothing in the objection, that the mother has the natural 
power over her son, and that jiu^a sanguinis nulla lege civili possunt 
dirimi. 

For the father, whilst living was the head of the familj^ : he had 
power over his child, and he might dispose of him by law. And it 
is the duty even of the mother to pay that respect to the memory of 
her deceased husband, as not to marry her son without the consent 
of the guardian appointed by the father. 

And when the child is by the guardian put under the protection 
of this Court, it will be a contempt even of the mother to marry 
him without the consent of the guardian. 

As to the Lad}^ Gainsborough, this contempt is not sworn upon 
her. 

For an order for sequestration in the case of a peer, or a commit- 
ment in the case of a common person, is a judicial act of the 
Court, and therefore must be founded on a proper affidavit, as I 
apprehend. 

The order is the judgment of the Court, the sequestration or 
commitment is but the execution of it. 

And therefore the judgment is to be founded upon truth, and not 
upon conjecture onlju 

For if she be examined upon subsequent interrogatories, this 
will not make good the determination of the Court by a matter 
ex post facto. 

Wherefore he agreed with Lord Jekyll in toto^ as did also Lord 
Commissioner Raymond (a ) . 
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1. Generally. 

o 

The jurisdiction of the Court of Chancery over infants probably 
resulted from the right of the Crown over the persons and propert}" 
of infants as idcirens ixitricB where they have no other guardian. 
This jurisdiction was exercised by the Chancellor, as a part of the 
general delegation of the authority of the Crown, virtiite officii (a), 
and wliatever may be its origin it is now firmly established, and it is 
a settled maxim that the Crown is the universal guardian of infants 
and of their property (i). 

Under the Judicature Act, 1873, s. 34, subs. 8, all causes and 
matters relating to the wardship of infants and the care of infants’ 
estates ” are assigned to the Chancery Division of the High Court, 
and by sect. 25, subs. 10, of the same Act, ‘‘in questions relating to 
the custody and education of infants the rules of equit}' shall pre- 
vail ” (c). But the jurisdiction of the Chancery Division is con- 
current with that of each of the other Divisions of the Supreme 
Court (cQ, and extends to infants who are not wards of Court and 
who have no property (c), although the Court cannot interfere with 
regard to the maintenance or education of infants, unless it has 
some means of providing for them (/) : and it also extends over the 
whole period of infancy (g). 

2. Guardianship by Nature and Nurture. 

Rights of Father . — Passing over the different species of guar- 
dianships discussed in the principal case, some of which have been 
either abolished by statute, have fallen into disuse, or have become 
of little practical importance, such as guardianship in chivalry, 
guardianship in socage, guardianship by custom, guardianship by 


(a) See Re Spence, 2 Ph. 247 ; Peg. 
Gyngall, (1893) 2 Q. B. p. 246; 
Thomasset i’. T., (1894) P. p. 299; 
and also "Wellesley v. W., 2 Bligh, 
136; Co. Litt. 88 b, Hargrave’s 
note (TO); 2 Ponbl. Eq. 224; Story, 
Eq. (1892) p, 910 ; Simpson, Infants 
(1909), p. 129. 

[h) Wellesley v. Beanfort, 2 Russ. 
19; Beaufort v. Berty, 1 P. W. 702, 
796 ; Reg. v. Gyngall, supra. 

(c) See judgment of iiay, L. J., in 
Reg. V. Gyngall, (1893) 2 Q. B. p. 
248; Thomasset v. T., (1894) P. p- 
300; Barnardo v. McHugh, (1891) 


A. 0. 398. 

(d) Re Goldsworthy, 2. Q. B. D, 75; 
Re Ethel Brown, 13 Q, B. D. 614; 
Re Agar-Ellis, 24 C. D, 317 ; Thomas- 
set V. T., (1894) P. 295, overruling 
Blaudlord r. B., (1892) P. 148. 

(e) Re McGrath, (1893) 1 Ch. 143, 
0. A.; and see Re Fynn, 2 De G. & 
Sm. p. 481 ; Re Spence, 2 Ph. 247 ; 
Wellesley v. Beaufort, 2 Russ. p. 20. 

(/) See Re Agar-Ellis, 24 0. D. p. 
332 ; Re McGrath, supra ; Thomasset 
V. T., supra ; Wellesley v. Beaufort, 2 
Russ. p. 21, 

{g) Thomasset V. T-, supra. 
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the appointment of the spiritual Courts, guardianship b}’' election, 
and guardianship under stat. 4 & 5 Phil. & Mar. c. 8 («), it may be 
laid down as indisputable law that the father is by nature and nurture 
the guardian of his legitimate children, though wmrds of Court, and 
is entitled to their custody and control until they are twenty-one 
years of age (&). 

*‘The strict common law gave to the father the guardianship of 
his children during the age of nurture and until the age of discre- 
tion (c). The limit was fixed at fourteen years in the case of a boy 
and sixteen years in the case of a girl, but beyond this * * * the 
father had no actual guardianship except only in the case of the 
heir apparent, in which case he was guardian by nature till twenty- one 
^ . But for a great number of years the term ' guardian by nature ’ 

has not been confined, so far as the father is concerned, to the case 
of heirs apparent, but has been used on the contrary to denote that 
sort of guardianship which the ordinary law of nature entrusts to the 
father, until the age of infancy has com^yletely passed and gone (d).” 

Equity followed and gave effect to the common law conception 
of paternal authority, restraining the father’s powers only where 
restraint was absolutely necessary for the welfare of the child. By 
the statutory changes below noted (e), the common law relations 
between father and mother as to the custody and control of children 
have been profoundly modified. 

The father has tlie right to determine questions relating to the 
education and religious training of his child (/), and the child must, 
though the father has died without leaving any directions, be brought 
up in the father’s religion (^), except where the welfare of the infant 

(a) See the notes of Mr. Hargrave, v, Ashdown, 2 Atk. 480 ; Wellesley ik 
Co. Litt. 88 h., and Simpson on In- Beaufort, 2 Russ. 21 ; De Manneville 

fants (1909), pp. 105, 188. v. De M., 10 V. 52, 62 ; Thomasset 

{h) See judgment of Brett and v. T., (1894) P. p. 298. 

JBoiuen, L. JJ., Be Agar-Ellis, 24 0. (e) See infra, pp. 555-559. 

D. pp. 326 and 336. (/) As to religion, see especially 

(c) See further as to this, Reg. v. Be McGrath, (1893) 1 Oh. p. 148 ; Be 

Gyngall, (1893) 2 Q. B. pp. 250, 251 ; Newton, (1896) 1 Ch. 140, infra, p. 

Be Agar-Ellis, 24 0. D. p. 326; 542; Be Clarke, 21 C. D. 821; Be 

Thomasset r. T., infra ; Reg. 1 ’. Lewis, Montagu, 28 0. D. 82; Be Nevin, 
9 T. L. E. 226. (1891) 2 Ch. 299 ; Be Scanlan, 40 C. D. 

(d) Per Bowen, L. J., ih. p. 335 ; 200 ; Be White, 9 T. L. R. 575 ; Be 

and see Be Salisbuiy, 2 0. D. p. 31 ; Agar-Ellis, 10 C. D. 49, 24 C. D. 
Woolf V. Pemberton, 6 C. D. 19; 317, C. A. 

Smart v. S., (1892) A. G. 425 ; Ex p. (g) Talbot v. Shrewsbury, 4 My. & 
Hopkins, 3 P. W, 152, 154; Stileman 0. 672; Be North, 8 L. T. 309; 
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requires the rule to be disregarded, as where it is of sufficient age 
to have received and formed, and has received jand formed, other 
religious impressions (a) ; and neither the Guardianship of Infants 
Act, 1886 (6), nor the Poor Law Act, 1889, affect this rule (c). A 
father cannot release this right (d.) nor hind himself to exercise it in 
a particular way (^?), but after his death circumstances may arise 
which may lead the Court to consider whether the right has not 
been waived (/). 

As against their mother he may place the children with another 
person {g)^ or put restrictions on their intercourse with their mother 
in a proper case, as where he believes that in the absence of such 
restrictions slie would alienate their affection from himself (A), even 
when he is himself abroad (i), except where his paternal authority is 
controlled by the Court acting under either its inherent or statutory 
jurisdiction (/i;). 

The father, moreover, is entitled to judge not only what is for his 
children’s benefit as regards the guardianship of their persons but 
also of their estates: it has been held, therefore, that he is ordinarily, 
assuming that he has no interests hostile to the children, and has 
been guilty of no neglect or default, the proper person to conduct a 
suit on their behalf as next friend (1) ; and if the father be dead the 
nearest paternal relations are entitled to nominate the next friend (m). 

"Where a person confers a benefit upon the father or upon the 
children for their maintenance, or otherwise, upon condition that the 
father gives up the guardianship of them, if he accepts the benefit him- 
self or commits the care of his children to the guardian nominated 
by the stranger, he will not be allowed afterwards to prejudice their 


Hawksworth v. H., L. E. 6 Oh. p. 542 ; 
Be Montagu, 28 0. D. 82 ; F. v. F., 
(1902) I Oh. 688. 

(a) Be McGrath, Be Newton, supra; 
Be Besant, 11 C. D. p. 519, 0. A. See 
Part 5, p. 514. F. v. F. ; ubi supra ; 
Be Grey, (1902) 2 Ir. E. 684. 

(5) See Be Scanlan, 40 0. D. 200. 

(c) See the Poor Law Act, 1889, 
52 & 53 Yict. c. 56, s. 1, s.s. 6 ; and 
Simpson on Infants (1909), p. 115; 
and cf . the Custody of Children Act, 
189L s. 4, p. 558, infra. 

(d) Andrews v. Salt, L. E. 8 Ch. 636 ; 
E. V, Barnardo, 23 Q, B. D. p. 310. 


(e) Tb. and Be Meades, Ir. E. 5 
Eq. 98. 

(/) Be Clarke, 21 0. D. p. 825. 

(g) Ex p. McClellan, 1 Fowl. 81 ; 
Ex p. Glover, 4 Fowl. 291 ; Ex p. 
Skinner, 9 Moore, 278. 

(h) Be Agar-Ellis, 24 0. F. 317. 

(i) Be Emily Suttor, 2 Fost. & Fin. 
267. 

(k) Pari 5, p. 537, infra, and Part 8, 
p. 555, infra. 

(/) Woolf V. Pemberton, 6 C. F. 19, 
22, 23. 

(m) Talbot v. T., 17 Eq. 347. 
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interests by asserting bis legal right, either by interfering with their 
education or enfoixing the delivery up to him of their persons (a). 
Although a father can, before it is acted upon, rescind and abandon 
an agreement by which he has given up the custody of his child to a 
third person (&), yet if it could not be revoked without injuriously 
affecting the interests of the child the father has been restrained 
from exercising the rights wiiich at law he undoubtedly retained (c). 
But the Court will not deprive a father of the custody of his children 
merely because a person makes an offer to maintain them, even 
although it might be for the benefit of the children that such offer 
be acceded to (d). 

Before the Custody of Infants Act (c), an agreement by a father to 
give up to his wife the custody and education of their children, w’as 
contrary to |)nblic policy, and would not be enforced in equity against 
the husband, even although he might have been guilty of adultery 
and cruelty to his wife (/) ; unless he had been guilty of such gross 
misconduct as totally to unfit him to have the custody and control of 
his children, as, for instance, where he had criminally assaulted a 
daughter (^q), but the law upon this subject w’as altered by sect. 2 of 
the last mentioned Act. 

The Court will not interfere with wiiat has been w’'ell termed the 

sacred right” of a father over his children (A) , except under the 
circumstances mentioned in Part 5, p. 537, infra. 

Rights of Mother . — The father’s right at common law^ to the control 
and custody of his legitimate children is, subject to the paramount 
consideration of their welfare (i), absolute as against the mother (/j). 
He alone had the right to ax3point testamentary guardians, and if 
he exercised this powder the mother had no right to interfere wdth 


(a) Colston v. Morris, Jac. 227 (n.) ; 
Potts 1 ). Norton, 2 P. W. 109 (n.) ; 
Blake v. B., Amb. 306; Powell v. 
Cleaver, 2 Bro. Ch. 499; see also 
Lyons v. Blenkin, Jac. 245 ; Andrews 
V. Salt, L, E. 8 Ch. 622 ; Paquani v, 
Selwyn, Jac. 268 (n.). 

{!}) Hill V. Gomme, 1 B. 540 ; E. v. 
Barnado, 23 Q. B. D. p. 310. 

(c) Eeg. V. Smith, 22 L. J. Q,. B. 117. 
id) Anon., Jac. 264; Re Pynn, 2 
De G. & Sm. 457 ; Olavering v. 
Ellison, 3 Dr. 451. 

(e) 36 & 37 Yict. c. 12, s. 2, infra, 
p. 555. 


(/) Hope r. H., 8 De G. M. & G. 
731 ; Yansittart v. Y., 2 De G. 
& J. 249. See further Hamilton v. 
Hector, L. E. 6 Ch. 701 ; Walrond v. 
W., 1 Johns. 18; Re Matthews, 26 
B. 463. 

{g) Swift t-. S., 34 B. 266. 

(A) Re Plomley, 47 L. T. 283, 
approved Re Agar-Ellis, 24 C. D. 
pp. 328-329. 

[i) Thomasset v. T., (1894) P. p. 300. 
(7c) Ex J). Skinner, 9 Moore, 278 ; 
Ex p. Bartlett, 2 Coll. 661 ; Re Thomas, 
22 L. J. Oh. 275 ; Simpson on Infants 
(1909), p. 106. 
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them (a) ; but if no such guardian were appointed by the father, then 
the mother became guardian by nature and AUirture (?>). The 
Guardianshi23 of Infants Act, 1886 (c), revolutionised the law and 
gave to a mother surviving her husband rights which were entirely 
new. Her legal position before the Act was, as regards the guardian- 
ship of her children, most unfortunate, cruel, and unjust. This state 
of things was brought to the attention of the Legislature. They saw 
that it should be altered, and s. 2 of the Act according!}" enacts that 
on the death of the father of an infant, the mother, if surviving, shall 
be the guardian of the infant either alone, if no guardian has been 
appointed by the father, or jointly with any guardian appointed by 
the father (d).” But if a wife is divorced for adultery, she, by sect. 35 
of the Divorce Act(e), may, at the discretion of the Court, be 
deprived of the custody of, and of access to, her children (/) ; and 
the discretion of the Court may be exercised after decree (g). 

If the child is illegitimate the mother has a primci facie^ not an 
absolute right (h), to its custody up to the age of fourteen in prefer- 
ence to the reputed father, or any other person (i), and this right 
must be recognised, unless there are strong grounds for displacing 
her (k). 

3. Wards of Court. 

1. Generally. — The term ^Svard of Court’' is used to express 
either that a person is under the care of a guardian appointed by the 
Court, or that an infant is under the care of the Court of Chancery 
by reason of such infant being either actually a party to an action in 

{a) Reynolds v. Teynham, 4 Rro. Witt v. W., ib., p. 163. 

P. C. 302 ; but see now Guardianship {g) Manders v. M., 7 T. L. R. 149. 

of Infants Act, 1886, s. 2, infra, p. ill) Re Ullee, 53 L. T, 711 ; 54 L. 

555. T. 286 ; Barnardo v. McHugh, infra ; 

(5) Yillareal v. Mellish, 2 Swans. Humphrys v. Polak, (1901) 2 K. B. 385. 
533; Mellish v. De Costa, 2 Atk. 14; C) Barnardo v. McHugh, (1891) 
Roach V. Garvan, 1 Ves. Sen. 158; A. 0. 388; Re White, 10 L. T. 349; 

Mendes v. M., 1 Yes. Sen. 91 ; The Reg. v. Nash, 10 Q. B. D. 454 ; Re 

Queen v. Clarke, Re Alicia Race, 7 Ell. Taylor, 4 0. I). 157 ; Humphrys v, 

& Bl. 186; Re Moore, 11 Ir. C. L. 1 ; Polak, ubi supra; Seton(1901), p. 1042. 

and see Re D'Arcys, ib., p. 298; see (A;) Re Carey, 10 Q. B. D. 454; The 

the Guardianship of Infants Act, Guardians of St. Mary Abbott’s, 4 

1886, s. 3, infra, p. 556. T. L. R. 63 ; Reg. -v. Bolton Union, 36 

(c) See infra, Part 8, p. 555. Sol. Jo. 255; Reg. v. Lewis, 9T. L. R. 

id) Per Bindley, M. R. in Re X., X. 226 ; JEx p. Emerson, 11 T. L. R. 218 ; 

■V. Y., (1899) 1 Ch. at p. 530. and see the Custody of Children Act, 

(e) 20 & 21 Yict. c. 85. 1891, infra; Rex v. New, 20 T. L. R. 

(/) Handley r. H., (1891) P. 124 ; 583. 




522 


GUARDIAN AND WARD. 



Eyre v. Countess of Sliaftsbnry. 

which the property of the infant is being administered, or being in 
the position of a p£a’ty (a). 

An order made on summons or petition for a guardian (h) ; or for 
maintenance (c) ; or payment into Court of the fund of an infant 
under the Trustee Relief Act (d) ; or money paid to the separate 
account of an infant in an administration action to which the inlhnt 
was not a party will make the infant a w^ard of Court (c). But the 
jurisdiction exists from the fact that the infant is a British subject, 
and not from the fact of there being property under control of the 
Court (/), therefore where sucli an infant is an alien, the Court on a 
petition by the infant alien for payment out will not require a settle- 
ment, but may in its discretion pay it to the person proved to be 
entitled to receive it according to foreign law (g). 

But payment in of an infant’s legacy under the Legacy Duty 
Act (/i), or of purchase-money under the Lands Clauses Act, belong- 
ing to an infant (i), or an order appi’oving a settlement under the 
Infant Settlements Act(^), does not constitute the infant a ward of 
Court (/z), nor does an order under the Divorce Act, 1857, s. 35 (Z). 
Taking Ward out of the Jurisdiction, — See infra, p. 547. 

2. Marriage of Infants^ dc, — A male infant may contract marriage 
at 14, a female at 12 {m ), — Under the Marriage Aets(n), the consent 
to the marriage of an infant must be given by the father, or if he be 
dead, by the guardians or one of them, and if there be none, by the 
mother if unmarried, and if not by the guardians appointed by the 
Court of Chancery or one of them ; and such consent is required for 
the marriage of such a party so under age, unless there be no person 
authorised to give such consent (o). 

And although the infant has no property, a guardian for the purpose 

(a) Stuart v. Marquis of Bute, 9 H. ('/) Brown v, Collins, supra ; Re 
L. 0. 440 ; Brown v. Collins, 2o C. D. McGrath, (1893) 1 Ch, 143. 

60; Gynn v, Gilbard, 1 Dr. & Sm. (g) Brown v, Collins 25 C. D. 56; 
356 ; Re Leigh, 40 0. D. 290. Tor Hope H., 4 De G. M. & G. 328, 
forms of order relating to the appoint- 345. 

nient of guardians and cognate matters (h) Re Hillary, 2 Dr. & S. 461. 
see Seton (1901), p. 990, et seq. (?:) Wilts, &c. By. Co., 2 Dr. & S. 

(b) Stuart v. Marquis of Bute, 9 H. 552. 

L. C. 440. {h) Re Strong, 26 L. J. Ch. 64, 

(c) Re Graham, 10 Eq. 530. (/) Hyde t’, H., 13 P. I). 166. 

{d) Re Benand, 16 W. R. 538. \m) Simpson (1909), p. 74. 

(e) De Pereda v. De Mancha, 19 \n) 4 Geo. 4, c. 76, and 6 & 7 Will. 

C. D. 451, but see Brown v. Collins, 4, c. 85 ; Simpson (1909), p. 109. 

25 0. D. p. 62. (o) 4 Geo. 4, e. 76, s. 16, 
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of giving consent may be appointed by the Court of Chancery on 
petition, as where the father and mother are dead and there is no 
guardian (a), or if the father, guardian, or mother be non compos or 
beyond seas, or unreasonably refuse to consent to the marriage (Z>). 
When a marriage takes place, the law presumes that it was with due 
consent till tlie contrary appear (c), and after a considerable laj)se of 
time a presumption arises that consent has been given. That pre- 
sumption, however, may be rebutted by evidence to the contrary (cl). 
It is to be noticed that the consent required by sect. 16 of 4 Geo. 4, c. 76, 
is directory merely, and a marriage without such consent is valid (e). 

As to the penalties in the case of the marriage of persons under 
age without proper consent when the licence or the publication of 
the banns has been procured by false swearing or fraud, see 4 Geo. 4 
c. 76, ss. 23, 24. As to the same penalties being extended by the 
Marriage and Eegistration Amendment Act, 1856 (/) in the case of 
a marriage before a registrar had by means of any false declaration, 
notice, or certificate {g). Where the infant is not a ward of Court, the 
Court can do nothing unless jurisdiction be given it by an application 
before marriage {li). 

In the case of loards of Court, even when they have parents 
living, or guardians, it is necessary to apply to the Court for leave for 
tliem to marry, which will only be granted upon its appearing that 
the marriage is suitable as to age and rank, and that the settlement pro- 
posed is proper (i) . The Court will prevent a clandestine marriage, by 
ordering that the ward shall not be married without leave of the Court, 
and that the person desirous of marrying the ward shall not have 
access, by letter or otherwise {k). It will likewise restrain the guardian 
or father from allowing the marriage to take place (Z). 


(a) Re Woolsconibe, 1 Madd. 213 ; 
Ex p, Becher, 1 Bro. Ch. 556. 

(5) 4 Greo. 4, c. 76, s. 17. 

(c) Balfour v. Carpenter, 1 PMll. 
Ecc. R. 221 ; Osborne v. Goldham, 
Selby V. S., ib. 223. 

(d) Harrison v. Mayor of Soutbam]D- 
ton, 22 L. J. Ch. 722. 

(e) Reg. V, Birmingham, 8 B. & 0. 
29, 2 Man. & Ey. 230. 

(/) 19&20 Yict. c. 119. 

(g) 19 20 Yict. c. 119, s. 19. As to 

Quakers and Jews, 19 & 20 Yict. c. 119, 
s. 21 ; 23 Yict. c. 18, s. 2. As to mar- 
riage of British subjects resident in 


foreign countries, see 55 & 56 Yict. c. 23. 
{h) Simpson, Infants (1909), p. 286. 
[i) Smith V, S., 3 Atk. 305; The 
Earl of Plymouth -v. Lewis, Dick. 
861 ; Wellesley v. The Duke of Beau- 
fort, 2 Russ. 29; Simpson (1909), pp. 
279 et seq. 

Q:) Seton (1901), p. 1053, form 9 and 
note ; Pearce a. Crutchfield, 14 Y. 206 ; 
Smith V, S., 3 Atk. 304 ; Goodall v. 
Harris, 2 P. W. 560; Waiter v. 
Yorke, 19 Y, 451 ; Dawson v. Thomp- 
son, 12 L. T. 178. 

{!) Lord Raymond’s Case, Cas. t. 
Talbot, 58. 
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If the Court considers the proposed marriage unsuitable, it makes 
no difference that tlie guardian has given his consent {a), or semble 
the father either (5). It is the duty of a gaardian to prevent an 
unfitting marriage (c), and if he connives at such a marriage tlie 
Court will commit the ward to the care of others (d). 

Formerly there was a disinclination on the part of the Court to 
sanction the marriage of an infant ward, where it was impossible for 
him by reason of his infancy to settle his real estate so as to go 
along with his title, and to make a provision for his younger 
children (e). 

Infants, however, are now enabled (/), with tlie approbation of tlie 
Court, to make binding settlements, or contracts for settlement, of 
their real and personal estate (g) upon or in contemplation of marriage, 
which have the same effect as if the infants were then twenty- one, 
but this enactment does not extend to powers of which it is expressly 
declared that they shall not be exercised by an infant (sect. 1) (h). A 
ward of Court cannot be compelled to make a marriage settlement of 
his property (f). The death of an infant tenant in tail under twenty-one 
avoids any appointment or disentailing assurance executed under 
the Act (k). The sanction of the Court to any settlement or contract 
for a settlement may be given upon an application in chambers by the 
infant or guardian (1) ; and if there be no guardian, the Court may 
require one to be ajipointed or not as it shall think fit ; and also 
may require aii}^ persons interested, or appearing to be interested, 
to be served with notice of such application (sect. 3) ; but the 
Act is not applicable to any male infant under the age of twenty 
years, or to any female infant under the age of seventeen years 
(sect. 4). 


(a) Gordon v. Irwin, 4 Bro. P. 0, 
^ 355 . 

(b) Per Mdon, 0., Wellesley 
Beaufort, 2 Rnss., p. 29 ; and see Beard 
V. Travers, 1 Yes. Sen. 313. 

(c) Baker v. Taylor, 1 0. & P. 101. 

(d) See Yernon v. Y., cited p. 5-11. 
supra; Toomhes v, Elers, Dick. 88; 
Lord Shii3brook v. Lord Hinchinbrook, 
Dick. o47 ; Poster v, Denny, 2 Ch. Ca. 
237 ; Roach v. Garvan, 1 Yes. Sen. 157, 
Dick. 88 ; Smith v. S., 3 Atk. 307. 

(e) Honywood v. H., 20 B. 451. 

(/) The Infants' Settlement Act (18 


& 19 Yict. c. 43), extended to Ireland 
by 23 & 24 Yict. c. 83. 

((/) Moore v, Johnson, (1891) 3 Ch. 
48. 

(h) Re Dalton, 25 L. J. Ch. 751 ; Re 
Catherine Strong, 26 L. J. Ch. 64. 

fi) Re Leigh, 40 C. D. 290 ; Seaton 
i;. S., 13 A. C. 64, 

Q;) Sect. 2; Scott ■?;. Hanbiiry, (1891) 
1 Ch. 298 ; see Re Armit, 5 Ir. R. Eq. 
352. 

il) R. S. C., 1883, 0. 55, r. 2 (10). 
The Act requires a petition, Peareth v. 
Marriott, Yb N. (1866) 48. 
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The Act extends to a post-nuptial settlement if the infant is 
a ward of Court («). It is doubtful whether tliere is jurisdiction 
to direct a settlement under the Act after an infant, married 
under twent}’’ or seventeen, has attained that age (b). Although 
in Re PhilRips (c), Ckitty^ J., directed a settlement under those 
circumstances. 

xAs a petition under the Act does not make the infant a ward of 
Court (d), the Court does not inquire into the propriety of the 
marriage, but only as to what is the 2 ^ 1 ’oper settlement to be made 
thereon (c). 

It has been held that the Court in the case of an infant 
not a 2 vard of the Court, has no power under the Act, to direct 
a post-nuptial settlement on the infant who had married after 
attaining the age at which she was capable of contracting mar- 
riage (/). 

For orders on marriages and settlement of infants’ property, 
see Seton (1901), 1051 et seq. As to the evidence required on 
applications under this Act, see E. S. C. (1883), Ord. LV. 
r. 26. 

The ward of Court (y) marrying without leave, and the 2 )erson 
who, although an infant (ft), marries him or her, and also those 
who contrive or assist at the marriage as abettors, including the 
clergyman, are guilty of a contempt of Court, and may be com- 
mitted to close confinement in prison (i) ; and if they be peers or 


(a) Powell V. Oakley, 34 B. o75 ; Be 
Sampson and Wall, 25 0. D. 482. But 
cf. judgment of Ootfon, L. J., in Leigh 
v.Ij., infra, and cf. Seaton v, S., infra. 

(5) Seaton v, S., 13 A. C. 61 ; Be 
Leigh, 40 C. D. 290. 

(c) 34 0. D. 467. 

(d) Ex p. Dalton, 3 Sm. & O. 331, 
6 De G. M. & G. 201, 205 ; Be Strong, 
26 L. J. Oh. 64. 

(e) See Be Strong, 5 W. E. 107 ; Re 
Smith, 22 W. E. 294. 

(/) Be Potter, 7 Eq. 484, and see 
Wortham v, Pemberton, 1 De G. & Sm. 
644. 

[g) Be H.’s Settlement, (1909) 2 Ch. 
260, applying dictum of Cotton ^ L. L, 
in i?e Leigh, 40 0. D. 294. 

(Ji) Edes r. Brereton, West., Gas. t. 


Hardw. 348. 

(/) Herbert’s Case, 3 P. W. 116 ; 
Hill V, Turner, 1 Atk. 515; More v. 
M., 2 Atk. 157 ; Butler v. Freeman, 
Amb. 301 ; Stevens v. Savage, 1 Y, 
154; Stackpole r. Beaumont, 3 V. 
89; Winch v. James, 4 Y. 386 ; 
Pi’iestley v. Lamb, 6 Y. 420 ; Millet v. 
Eowse, 7 Y. 419; Pearce v. Crutch- 
field, 16 Y. 48 ; Ball v. Ooutts, 1 Y. & 
B. 292 ; Birkett v. Hibbert, 3 My, & 
K.^ 227 ; Baseley v, B., 4 01. & Fin. 
378 ; Wortham v. Pemberton, 1 De G. 
& Sm. 644 ; Mai4in v. Foster, 7 De G. 
M. & G. 98 ; Gynn v. Gilbard, 1 Dr. & 
Sm. 356; Be Tweedale’s Settlement, 
Johns. 109, 111; Be Sampson and 
Wall, 25 0. D. 482. 
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peeresses a sequestration will be ordered against them, as was the 
case against the Countess of Shaftsbury in the principal case, and 
proceedings have been stayed in a suit by a person who has married 
a ward of the Court and would not appear (a) ; and the contempt 
is equally great, although the father of the ward be alive (&), and 
whether the marriage be valid or invalid (c) . ‘^Ido not admit,” 
says Lord Eldon , *‘that, as there is no marriage, there is no 
contempt. The endeavour to many is a contempt” (d). 

For orders committing husband and abettors, see Seton (1901), 
1055 et seq. 

If it is doubtful whether a marriage is valid or not, an inquiry 
upon that subject wall be directed, and all intercourse will in the 
meantime be restrained, and if it be found that the marriage of a 
ward is invalid, a valid marriage will be ordered {e). 

In one case where amaZe ward had been led into a marriage dero- 
gatory to his rank, which turned out to be invalid, a different practice 
was adopted. Thus, in Warier v. Yorke (/), although it appeared 
that a woman wiio had gone through the ceremony of marriage 
with an infant ward of the Court, was pregnant, Lord Eldon ^ 
upon the Master’s report, pronounced an 'order, that, on the part 
of the infant, a suit should be instituted in the Ecclesiastical 
Court, for nullity of the marriage, at the expense of the infant’s 
estate, and the parties to the transaction were to be restrained 
from all intercourse, personal, by correspondence, or otherwise, 
wdth the infant (g). 

It seems that, although the parties contriving or assisting at a 
marriage are not aware that the infant is a waird of the Court, their 
ignorance, although it may be urged in mitigation of the offence (/i), 
will not be sufficient to acquit them of contempt of Court (i). In 
Salles V. Savignon (k), although the bill, the object of which was to 


(a) Brummell v. McPherson, 1 Y. 
237 ; Re Strong, o W. R. 107 ; 26 L. J. 
Oh. 64. 

(5) Butler V. Freeman, Amb. 301. 

(c) Salles V. Savignon, 6 Y. 5*72; 
Bathurst v, Murray, 8 Y. 74 ; Be 
Walker, L. & G. t. Sugd. 299. 

{(^) Warter v. Yorke, 19 Y. 453. 

(e) Bathurst v. Murray, 8 Y. 74 ; 
Re Walker, L. & G. t. Sugd. 299 ; Re 
Murray, 3 I). & War. 83 ; Re Wood, 
Seton (1901), T059. 


(/) 16 Y. 451. 

{g) And see Bathurst v. Murray, 8 
Y. 74. 

(/i) More V. M., 2 Atk. 157 ; S. 0. 
Barn. 0. 404. 

{%) Mr. Herbert’s Case, 3 P. W. 116. 
See Xing v, Harwood, 2 Ley. 32, 1 
Yent. 178 ; Nicholson v. Squire, 16 Y. 
259 ; Martin v. Foster, 7 De G. M. & 
G. 98. 

(/^j)6Y. 572, 
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make the lady a ward of the Court, was only filed on the day of her 
marriage, Lord Eldon held, that the marriage in* fact was sufficient 
to ground a contempt of Court. 

Although the communication of the fact of a contempt having 
been committed by the marriage of a ward of the Coiirfc be not made 
to the Court until some years after the marriage, there is no doubt 
but that tlie Court has jurisdiction, and may feel it a duty to 2)imish 
that contempt (a). “Yet it would not,” Lord Eldon there observes, 
be a very wholesome exercise of discretion to visit that offence 
strongl}^ if, upon attention to circumstances that have occurred in 
the course of six, seven, or eight years, it is not very strongly 
called upon to vindicate the jurisdiction ; and in these cases, 
where it is exercised really for the benefit of the part}^, the Court 
ought to look with great attention to all the circumstances of each 
case” (&). 

And the Court has restrained proceedings taken in the Ecclesias- 
tical Court against the ward or his guardian for alimony and resti- 
tution of conjugal rights hy a person who married the ward in 
contempt of the Court (c). 

The punishment for the contempt of Court by marrying or aiding 
in the marriage of a ward of the Court, is, as before observed, com- 
mitment to prison, by way of punishment ; and in the principal case 
Lady Shaftsbury being a ]3eeress, a sequestration was issued against 
her. It wmuld seem, therefore, that privilege of Parliament will not 
shield a person from being committed for contempt of Court (d). 
Prosecutions for conspiracy or perjury for making a false declaration 
as to age or consent may also be directed (c). 

Punishment, however, for the offence was not the only object of the 
commitment, as it was frequently made use of by the Court as the 
means of compelling the husband to make a proper settlement (/) ; 
and ah inquiry might be directed as to whether the marriage was valid, 
what was the fortune of the infant ward, and what would be a proper 
settlement (g) ; and where there were mitigating circumstances, the 
husband, upon petition, undertaking to make a settlement approved 


(a) Ball V. Ooutts, 1 Y. & B. 302. 

(5) Ib. 

(c) Hill V. Turner, 1 Atk. 515. 

(d) See Mr. Long Wellesley’s Case, 
2 Buss. & My. 639 ; Ex p. Mitchell, 2 
Atk. 112; Ee Armstrong, 2(189) 1 
a B. p. 328. 


(e) Ball t;. Ooutts, 1 Y. & B. 292 ; 
Wade ‘V, Broughton, 3 Y. & B. 172 ; 
Millet zj. Eowse, 7 Y. 419; Cox v. 
Bennett, 22 W. Ik 819. 

(/) Ball Ooutts, 1 Y. & B. 300. 
(g) See Buokmaster v, B., 35 0. D. 

p. 22, 


528 


GUABDIAN AND WABD. 


Eyre v. Countess of Sliaftsbury. 

of by the Court, might obtain his discharge (a). But in a flagrant 
case, he would not be discharged, upon his olfering to execute a proper 
settlement until the Court considered him sufflciently punished (b) ; 
nor, if the Court had ordered that he should be indicted for a con- 
spiracy in procuring the marriage (c) ; at any rate, until he had 
either been acquitted, or upon being found guilty, had suftered 
punishment (d) ; and in general the husband in such cases would not 
be discharged until a certificate that the marriage was valid had been 
produced, and a proper settlement had been executed, and costs paid 
by him {e)» 

But the power of the Court is now considerably hampered (/), for 
the adult husband, in marriages made on and after January 1st, 
1883, can no longer effect a valid settlement of the infant wife’s 
property (f/), and by recent decisions it is now clear that there is no 
jurisdiction to compel a ward to make a settlement (/i), whilst it is 
doubtful to what extent there is jurisdiction to order a post-nuptial 
settlement {i ) . 

If a ward enters into an engagement and the intended husband 
gives an undertaking to abide by the orders of the Court, and the 
marriage is intentionally postponed until the lady becomes of age, 
the Court cannot interfere either with the lady or her propert,y (k). 

Settlement on Marriage of a Ward of Court. — Where the marriage 
takes place by the leave of the Courts a settlement will be directed to 
be made. 

It is difficult to lay down any rule upon the subject, as so much 
depends upon the circumstances of the parties, and, as Turner^ L. J., 
said in Martins. Foster (l)^ ‘‘the Court will give its sanction to any 
arrangement such as a prudent father would approve of.” As a rule 
the husband would take the first life-interest in his own property, 
and the wife the first life-interest in hers to her separate use, with- 
out power of anticipation. Then provision would be made for the 


{a) Stevens v. Savage, 1 Y. 154; 
Stackpole v. Beaumont, 3 Y. 89 ; Seton 
(1901), Norm 16, p. 1057. 

(h) Bathurst v. Murray, 8 Y. <*79 ; 
Baseley v. B., 4 01. & Bin. 378. 

(c) Priestley v. Lamb, 6 Y. 424. 

(d) Millet V. Bowse, 7 Y. 419. 

(e) Pield v. Brown, 17 B. 146; 
Stevens v. Savage, 1 Y. 154; Millet 
u Bowse, 7 Y. 419 ; Cox v. Bennett, 
22 W. B. 819; Seton (1901), Form 18, 


p. 1058. 

(/) See Simpson, Infants (1909), 
p. 283. 

{g) See The Married Women’s P. 
Act, 1882 ; and M. W. P. A., 1907. 

Qi) Be Leigh, 40 0. B. 290 ; Seaton 
'i;. a, 13 A. C. 61. 

(f) Leigh V. L., Seaton v. S., supra. 
[k) Bolton -y. B., (1891) 3 Oh. 270. 

{1) 7DeG-. M. &G. 102, 
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issue of the marriage, and, in default of issue, the husband’s propert}’^ 
is limited to himself absolutely, and the proper!/ of the wife, if she 
survive her husband, to her absolutely, but if she die in his lifetime, 
according as she shall appoint b}^ will, and in default of appointment 
to her statutory next-of-kin. It is now general to give the wife a 
power of appointment whether she survive the husband or not {a). 
If she be illegitimate and so have no next-of-kin, the ultimate limi- 
tation will be to her absolutely (6). Provision should also be made 
for the children of a second marriage (c). 

Formerly if a female ward, of age, made a settlement without the 
leave of the Court, the Court nevertheless still considered her under 
its protection, and would inquire, if necessary, whether the settlement 
was a proper one (d). And where proposals for a settlement on the 
marriage of a ward had been entertained by the Court, the parties 
were not allowed to defeat the intention of the Court, by deferring 
the marriage until the ward came of age and then entering into 
fresh settlements (c) . So, too, if the proposed settlement were 
refused by the Court and the marriage took place after the ward’s 
majority on terms not approved by the Court, the Court would 
interfere (/). 

So an improper settlement, where the marriage took place the day 
after the female ward came of age, was rectified, she having been 
surprised into its execution {g). 

An improper settlement has also been varied or rectified by the 
Court after the lapse of a considerable length of time, subject, never- 
theless, to the due protection of the rights and interests of persons 
who have come into esse since the time of the marriage (Ji) ; and of 
the husband (i) ; and of third parties, see Blackie v. Clark (fc), where 
Boinilly, M. R., refused to rectify the settlement to the prejudice of 
incumbrancers. 

But it now seems to be clearly settled that the Court has no 


(a) Ex p. Smith, 22 W. R. 294 ; 
Smith V. Ilifie, 20 Eq. 666. 

[h) Scott V. Hanbury, (1891) 1 Oh. 
299. 

(c) Rudg© v. Weedou, 11 13. 98; 
Long v,~L,, 2 S. & S. 124. 

{d) Austen v. Halsey, 2 S. & S. 
123 (n.). 

(e) Hobson v, Eerraby, 2 Coll. Oh. 
R. 412. 

(/) Money v. M., 3 Drew, 256; Re 
W. & T. — VOL. I. 


Donne, 2 Moll. 490 ; Biddles v. Jack- 
son, 26 B. 282 ; Cook v. Fryer, 1 Ha. 
498 ; sed vide Sams v. Cronin, 22 W. 
R. 20^; and cf . Bolton v, B., (1891) 3 
Oh. 270. 

{g) Long V, L., 2 S. & S. 1 19. 

{h) Gave v. 0., 15 B. 227 ; Smith v. 
Ilifie, 20 Eq. 666. 

{i) Re Hoare, 4 Gif. 254. 

\h) 15 B. 595. 
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jurisdiction oyer the person or property of its wards after they hare 
come of age (a), * 

■ Where the marriage takes place hi contempt of the Court, that is to 
say, wdthout previously obtaining the consent of the Court, the nature 
of the settlement wdll depend in a great measure upon the fortune, 
position, and conduct of the husband. And before the liusbaiid 
can purge his contempt he must make a settlement satisfactory to 
the Court. But, as before stated, this power is now very greatly 
restricted (h). 

When the contempt is gross, the settlement will be framed in such 
a manner as to exclude the husband from all interest, and tlie rule 
will only be departed from in cases wdiere it could be clearly sliewn 
that the departure would be for the benefit of the lady (e) ; but the 
wife will be given powder, in default of issue, to appoint in the 
husband’s favour by will. If the wife be the offending party she 
cannot in the same manner be excluded from the husband’s property, 
as he is bound to support her (d) ; and the Court will not appoint 
trustees of the marriage settlement persons who are on unpleasant 
terms with the wife (e). 

When the contempt has not been of an aggravated character, as for 
instance wiiere the husband was ignorant at the time of the marriage 
that his wife was a ward of the Court, and there are ^^alleviating 
circumstances ” attending the contempt, the settlement will be more 
favourable to the husband (/). A life interest in part of the income 
of the wife may be given to him during the coverture (g), and the wife 
should generally have power to appoint to him by will (ft). 

The mere fact, however, of marriage with a female w^ard of Court, 
without the Court’s consent, will confer upon the Court a jurisdiction 
to decline^ during the joint lives of the husband and ivife, to imrt ivith 


(a) Longbottom v. Pearce, 3 De G. 
& J. 545 (n.) ; White v. Herrick, L, B, 
4 Ch. 345 ; Sams v, Cronin, 22 W. B. 
204; overruling Biddles v. Jackson, 
26 B. 282, 3 De G. & J. 544 ; Bolton v, 
B., (1891) 3 Ch. 270. 

(h) Supra, pp. 528, 529. 

(c) Wade V. Hopkinson, 19 B. 613, 
619 ; Hodgens v. H., 4 CL & Fin. 323 ; 
Baseley v. B., Ib., p. 378 (n.) ; Field v. 
Brown, 19 B. 176; Field v. Moore, 7 
De G. M. & G. 691 ; Birkett v. Hib- 
bert, 3 My. & K 227 ; sed vide 


Martin v. Foster, 7 De G. M. & G. 98. 

(c^) Be Murray, 3 Dr. & War. S3; 
Be Sampson and Wall, 25 C. D. 482 ; 
Field V. Moore, 19 B. 176, disapproved. 

(e) Re Sampson and Wall, 25 0. I). 
482. 

(/) Bichardson v. Merrifield, 4 De 
G. & Sm. 161; Wilkinson r. Joughin, 
infra. 

(g) Bathurst v. Murray, 8 Y. 74. 

(A) Millet V. Bowse, 7 Y. 419 ; Wil- 
kinson V. Joughin, 41 L. J. Cli. 234. 
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a fund in its own power and custody belonging to the ward, even 
upon tlie application of the husband and wife afid upon the consent 
of the wife in Court, until such settlement sliould have been made 
thereof as should appear advisable and proper under the circum- 
stances of the case (a). It seems, however, to be doubtful whether 
the Court in siicli a case would have power to correct or enforce a 
settlement against the wislies both of tlie husband and wife (h). 

It may be here mentioned that when a 2)roper case is made 
out, tlie Ijegislature has annulled marriages where infants have by 
fraud, misrepresentation, or violence been induced to go througli the 
ceremony of rnaniage. See cases collected in the report of the 
proceedings in Field's Marriage, annulling Bill (c). 

The sanction of tlie Court given to a settlement made by an 
infant ward under tlie Infants’ Settlement Act (rZ), removes only 
objections to the validity of the settlement arising from the infancy 
of the settlor. The statute deals with the incapacity arising from 
iiifaney alone (e). 

As a man on marriage became (in cases unaffected by the Married 
Women’s Propert}’' Acts) entitled to a woman’s personal estate not 
settled to her separate use, his covenant to settle it bound her as well 
as him. The Court, apart from statute, has no jurisdiction to enable 
an infant to alienate, and so in a case where a female ward, entitled 
to leaseholds for her separate use, made a settlement under the order 
of the Court giving a power of sale to trustees, it was held, that a 
sale made by the trustees during her minority was not valid (/). 

As to confirmation by a woman after the death of her husband of 
a voidable settlement made upon her marriage, while an infant, see 
Davies v. D. {c/). If actually void it cannot be confirmed {h). 

Where a marriage has been solemnised between parties, one or 
both of whom is or are under age, by a false oath or fraud, the 
parent or guardian whose consent has not been obtained may, by 
information in the Court of Chancery, obtain a forfeiture of the pro- 
perty tlie offending party takes by the marriage, and the Court has 


(a) Martin r. Foster, 7 De G, M. & 
G. 98 ; Biddles i\ Jackson, 3 De Gr. & 
J. 544, 26 B. 282 ; Gyim v. Gilbard, 
1 Dr. & Sm, 356 ; Gator v. Mason, 2 
W. R. 667. 

(/>) Martin i\ Foster, 7 De G. M. & 
G. 98, 101 ; Be Sampson and Wall, 25 
C. D. 482, 

(c) 2 II. L. Gas. 48. 


(d) 18 & 19 Yict. c. 43. 

(e) * Seaton v, S., 13 A. 0., p. 69. 

(/) (1831) Simpson v. Jones, 2 Eiiss. 

& M. 365. 

{g) 9 Eq. 468. 

{h) Tex Lindleg, L. J., Buckmaster v. 
B., 35 0, D., p. 37 ; Seaton v. S., 13 
A. C. 61. 
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power, under 4 Geo. 4, c. 76, s. 23 («), to make a settlement 
thereof, any agreeinent or settlement by the parties inconsistent 
with that to be made by tlie Court being void (sect. 24) ; and 
the principle upon which the Court acts in carrying into eiiect 
the directions of the Act is to prevent the offending party from 
deriving aiyy pecuniaiy benefit from the marriage, as far as may 
be, without prejudicing the pecuniary interests of the innocent 
party and the issue of the marriage (b). Where the fiiiid in possession 
was small, the Court, instead of ordering a settlement, after declaring 
the forfeiture, directed the trustees to transfer the residue of the 
fund into Court, and declared the trusts (c). 

The form of order in v. Clements (d) declared the trusts 

of the funds both in possession and reversion. 

The offending husband will not be allowed his costs out of the 
fund (e). 

4. Testamentary G-uardians. 

Before the passing of the Guardianship of Infants Act, 1886, the 
husband had the exclusive right of appointing a testamentaiy 
guardian ; the wife now has a co-ordinate right. He may appoint 
and she may appoint, and if there is an appointment by eacli, both 
persons appointed are guardians (/). If the mother survives the 
father, she is sole guardian if the father has not appointed a guardian ; 
if he has, she is joint guardian with the person appointed. But the 
Court may appoint a guardian to act with her. 


As to the Power of the Father. 

By the Act of 12 Car. 2, c. 24, s. 8 (^), it is enacted that where 
any person hath, or shall have, any child or children under the age 
of one-and-twenty years, and not married at the time of his death, it 
shall be lawful to and for the father of such child or children, whether 


(a) This statute is made practically 
inoperative by the Married Women’s 
Property Act, 1882. 

(h) See A.“Gr. v. Lucas, 2 Ph. 753 ; 
A.-Gr. V. Bead, 12 Eq. 38 ; and see 
A.-Gr. V. Mullay, 4 Euss. 329, 7 B. 
351 ; A.-Gr. V. Severne, 1 Ooll. Ch.E. 313. 

(c) A.-Gr. V, Clements, 12 Eq. 32; 
Thorpe v. Owen, 2 W. E. 208 ; Wil- 
kinson V. Joughin, 41 L. J. Oh. 234. 

{d) 12 Eq. 36. 

(e) A.-Q-. V. Akers, W. N. (1872), p. 


45; A.-Gr. V. Clements, 12 Eq. 32, 36. 
See Seton (1901), p. 1064 ; cf. Lee v, 
Hutton, 14 Jur. 638. 

(/) Be X., X. Y., (1899) 1 Oh. 526, 
per Righy, L. J., at p. 533, and see 
below, p. 555. 

{g) A similar Act was passed in 
Ireland, 14 & 15 Car. 2 (Ir.), c. 19, 
except that no persons could be ap- 
pointed guardians who did not belong 
to the Church of England. 


CUSTODY, MARRIAGE, ETC., OF INFANTS. 


533 


Eyre v. Countess of Shaftsbury. 

bom at the time of the decease of the father, or at that time en 
ventre sa mere, or whether such father be withiiT’the age of one-and- 
twent}' years, or of full age, by his deed executed in his lifetime, or 
by his last will and testament in writing, in the presence of two or 
more credible witnesses, in such manner and from time to time as 
he shall respectively think fit, to dispose of the custody and tuition 
of such child or children, for, and during such time as he or they shall 
respectively remain under the age of one-and-twenty years, or any 
lesser time, to any person or persons in possession or remainder, other 
than Popish recusants; and such disposition of the custod}^ of such 
child or children, made since the 24th of February, 1655, or hereafter 
to be made, shall be good and effectual against all and every person 
or persons claiming the custod}’' or tuition of such child or children 
as guardian in socage or otherwise : And such person or persons to 
whom the custody of such child or children hath been, or shall be so 
disposed or devised as aforesaid, shall and may maintain an action of 
ravishment of ward or trespass, against any person or persons which 
shall wrongfully take away or detain such child or children, for the 
recovery of such child or children, and shall and may recover damages 
for the same in the said action, for the use and benefit of such child 
or children.” Sect. 9 : Such person or persons to whom the custody 
of such child or children hath been, or shall be so disposed or devised, 
shall and may take into his or their custody to the use of such child or 
children the profits of all lands, tenements, and hereditaments of such 
child or children, and also the custody, tuition, and management of the 
goods, chattels, and personal estate of such child or children, till their 
respective age of one-and-twenty years, or any lesser time, according to 
such disposition as aforesaid ; and may bring such action or actions in 
relation thereto as by law a guardian in common socage might do ” (a). 

The testamentary guardianship is a prolongation of the paternal 
authority (5). The right given to him is the right of tuition and 
custody. It is given to him as a trust to be exercised, but the Court 
will interfere with his discretion in exercising that trust in a way in 
which it will never interfere with the discretion of a father (c). 
Illegitimate children are not within the^Act (rf). 


(a) See Bedell v. Constable, Yaugh. 
177 ; Butler v. Freeman, Amb. 302 ; Be 
Helyar, (1902) 1 Ch. 391. 

[b) See the principal case, and 
Wellesley v. W., 2 Eli. (N. S.), p. 145 ; 
Simpson, Infants (1909), p. 189. 


(c) Per Ootton, L. J., in Be Agar- 
Ellis, 24 0, B., p. 332. 

[d) Ward St. Paul, 2 Bro. Ch. 
583 ; Peckham v, P., 2 Cox, 46 ; Slee- 
man i\ Wilson, 13 Eq. 36. 
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Although a father has no right, under 12 Car. 2, c. 24, to nomi- 
nate guardians for his natural children, the Court would general!}' 
appoint those whom he has selected {a) ; and would not allow the 
mother to remove them from their residence with their guardians, 
although she was allowed reasonable access to them {h). 

As to the exception of Popish recusants, Roman Catholic and other 
disabilities are now removed (c), and it seems that the religious 
tenets of the person appointing, and of the persons appointed, testa- 
mentary guardians, will not be any obstacle to tiie validity of the 
appointment. Thus an appointment by a Jew (d), or of a Roman 
Catholic, though an ecclesiastic in England (c), or in Ireland {/), or 
of a dissenter (^), will be valid. But althougli tlie Court would 
allow the appointment of members of a firm individually as guar- 
dians, it will not recognise the appointment of a firm, as tlie house 
of Messrs. A. B. and C.,” in that capacity (li). 

The mother may be appointed testamentary guardian (i), but in 
the present state of the law such an appointment is practically 
without meaning {k). 

A father, moreover, may appoint a person to be guardian upon the 
happening of some future event (0, but if the event do not take 
place the person so appointed will not be guardian. Thus, a man 
appointed his wife guardian of his son, and added that if his wife 
married again before his son attained twenty-one, from thenceforth 
he appointed his brother sole guardian. The wife, not having mar- 
ried again, died before the son attained twenty-one, and it was held 
that the brother could not be guardian (m). 

If an unmarried woman be appointed, and afterwards marries, the 
husband is not guardian, nor is the guardianship forfeited by his 

(a) Peckkam v,V.,2 Cox, 46 ; Wai’d p. 192. 

V, St. Paul, 2 Bro. Oh. 583; but see {d) Yillareal v, Mellish, 2 Swans, 
now the Guardianship of Infants Act, 538. 

1886, infra. (e) Talbot v. Shrewsbury, 4 My. & 

(/;) Ord 'V. Blackett, 9 Mod. 116. 0. 673. 

(c) See as to Popish recusants, 3 (/) lie Byrnes, 7 Ir. E. 0. L. 199. 

Jac. 1, c. 5; 25 Oar. 2, c. 2. ^s. 5, {(j) Corhett v. Tottenham, 1 Ball & 

repealed by 7 & 8 Yict. c. 102 ; 26 & B. 59. 

27 Yict. c. 125 ; the E. 0. Emancipa- {h) De Mazar v, Pybus, 4 Y. 647. 

tion Act, 10 G. 4, c. 7. As to persons (i) See Selby v, S., infra. 

denying the Trinity or the Christian (Jc) See Guardianship of Infants 

rehgion, see 9 & 10 Will. 3, c. 32, Act, 1886, s. 2, infra. 

repealed as to the Trinity, 53 G. 3, c. (1) Selby v, S., 2 Eq. Oa. Abr. 488. 

160 ; and see Simpson, Infants (1909), (???) Selby v. S., supra. 
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misdemeanour (a) ; but if the infant be a ward of Court, the Court 
may inquire what ought to be done, and either continues the woman 
as guardian, or not, as may ajipear the better course (5). 

By the "Wills Act (c), the power of making a will is taken away 
from an infant, who can, therefore, now only appoint a guardian for 
his children by deed. 

No particular form of wmrds is essential for the appointment of 
guardians. Thus, where a testator desires his son and daughter to 
be under the care and direction of A. B. and C. D.” (d), or directs M. 
to take the care and management of B. house, and my children ” (c), 
they wull be held to have been properly appointed guardians under 
the Act (/). 

But where a testator devises his land ^^to A. B. during the 
minority of his son and heir in trust for his heir, and for his main- 
tenance and education until he be of age ” (^), or appoints A. B. to 
be guardian of the estate ” of his infant children (h), A. B. will not 
thereby be constituted a testamentary guardian. 

An appointment of a guardian by deed is said by Eldon^ C., “to 
be only a testamentary instrument in the form of a deed or will” (i), 
and may be revoked by a will (k). But a testamentary appointment 
of guardian is not revoked by a subsequent informal appointment 
of others (Z), or by a codicil, by which the care, charge, and education 
of the children is left to another (??i), and where persons are trustees 
and guardians, although the trusteeship may be revoked, they will 
still remain guardians (n). 

The office of testamentary guardian, where there are more than 
one, goes to the survivor (see the principal case), and sect. 8 of 
12 Car. 2, c. 24, sanctions a father in giving authority to a surviving 
guardian to nominate a person in the place of one who has died (o). 


(a) Com. Dig. Guardian, E. 2. 

(h) Jones v. Powell, 9 B. 345; 
Simpson, Infants (1909), p. 195. 

(c) 1 Viet. c. 26, s. 7. 

(d) Bridges v. Hales, Mos. 108, and 
see Teynham v. Lennard, 4 Bro. P. 0., 
Toml. ed. 302, where the appointment 
was by parol, but see s. 8, supra, 
and JRe Matthews, 12 Ir. 0. L. 233; 
Simpson, Infants (1909), p, 191. 

(e) Miller v. Harris, 14 Si. 540. 

(/) See also Mendes M., 3Atk. 
619; lie Park, 14 Si. 89; but see 


Edwards v. Wise, Barn. C. 139. 

{g) Bedell v. Constable, Vaugh. 
184. 

(//,) Be Lord Norbury, 9 Ir. E. Eq. 
134. 

(V) Bxp, Hchester, 7 Y. 367. 

(k) Shaftsbiuy v. Hannam, Cas. t. 
Finch, 323. 

(l) Exp, Hchester, supra. 

(m) Hare v. H., 5 B. 629, and see 
Knott i;. Cottee, 2 Ph. 192. 

(?^) Be Park, 14 Si. 89. 

(o) Be Parnell, L. E. 2 P. & D. 379. 
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A guardianship, however, as is laid dowui in the principal case, is 
not assignable (a).^ 

Testamentaiy guardians, before acting, may disclaim (6), but if 
they have once acted, they cannot renounce (c), although where 
there is no charge against them, they may be removed with their 
consent (i), and the Court may appoint other persons as quasi 
guardians to have charge of the infant until further order (c). 

Where a will contains simply an appointment of a guardian but no 
disposition of personal property, or an appointment of an executor, 
probate is not necessary, neither can the will be proved (f), 

A testamentary guardian will not be disabled from exercising the 
office from having been a witness to tlie execution of the deed by 
which he was appointed (g). 

A testamentary guardian of minor children is entitled to a grant 
of administration for their use and benefit, preferably to a guardian 
elected by the children, and a grant made to the latter will be 
revoked, and a fresh grant made to the testamentary guardian (h). 

A testamentary guardian is a trustee by construction, not by 
name, of all property which comes into his hands as guardian (i), 
and the Statute of Limitations is (k) inapplicable to accounts of such 
property as between him and his wuirds (Q. They may, however, 
lose all right to make any claim against him or his estate by 
acquiescence (m). 

The guardianship may be appointed to last until twenty-one, or 
for any less time (n). If no period is mentioned for its duration, it 
will last during minority (o). It is not determined, as was decided 
in the principal case, by the marriage of a male infant. In Mendes 
V. M.{p), Lord Hardtvicke is reported to have said that the marriage 
of a female ward would determine the guardianship, but this dictum 

(a) See also Mellisli v. De Costa, 2 (i) Sleeman v. Wilson, 13 Eq. 36 ; 

Atk. 14 ; Reynolds v. Tenkam, 9 Mod. and see Agar-Ellis, 24 0. D., p. 332. 
40 ; Yillareal v. Mellisli, 2 Swans. 536. (h) Of. Judicature Act, 1873, s. 25, 

(5) O’Keeffe v. Oasey, 1 Sch. & L. s.s. 2 ; and the Trustee Act, 1888, s. 8. 

106, (1) Mathew v. Brise, 14 B. 341 ; but 

(c) Spencer V. Chesterfield, Amb.J46. see Be Page, (1893) 1 Oh. 304 ; Be 

(d) Be McOullochs, Dr. 276. Davies, (1898) 2 Oh. 142. 

(e) Spencer r. Chesterfield, Amb. 146. (m) Sleeman v. Wilson, 13 Eq. 36. 

(/) Lady Chester’s Case, 1 Yent. (n) Yaugh. 184 ; Simpson, Infants 

207; Be Morton, 12 W. R. 320; (1909), p. 193. 

Gilliat r. G., 28 B. 481. (o) Mendes v. M., 1 Yes. Sen. 91 ; 

{g) Morgan v. Hatchell, 19 B. 86. but see Yaugh. 184, 185. 

(/i-) J2e Morris, 2 Sw. & Tr. 360. (n) 1 Yes. Sen. 91. 
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does not appear in tlie case as reported in 3 Atk. 624, and in 
another case the same Judge held that the guardianship of a person 
appointed by the Court of Chancery did not determine by marriage 
of a female ward(( 2 <). 

With respect to the real estate of his ward a testamentary guardian 
had no estate, but only certain undefined powers (b). Under the 
Settled Land Act, 1882, s. 60, if the tenant for life is an infant the 
powers of a tenant for life under the Act be exercised by 
the trustees of the settlement, or, if there are none, then as the 
Court, on the application of the testamentary or other guardian, may 
direct. 

The appointment of persons trustees for the purposes of the 
Settled Land Acts does not constitute them trustees with power of 
sale of the settled land under s. 42 of the Conveyancing Act, 1881, 
so as to entitle them to possession during the infant’s minority and 
defeat the right of the testamentary guardian to possession (c). 

As to the power of the mother see the Guardianship of Infants 
Act, 1886, s. 3, infra, p. 555. 

5. Jurisdiction of Court. 

Over Father , — The law of England has recognised the natural 
rights of a father, not as guardian of his children, but as the father, 
because he is the father. The father has greater rights than 
the testamentary or any other guardian. These are sacred 
rights because the duties of a father are sacred duties ” (d), ‘‘ The 

Court must not be tempted to interfere with the natural order and 
course of family life, the very basis of which is the authority of the 
father, except it be in those special cases in which the State is called 
upon, for reasons of urgency, to set aside the parental authority, and 
to intervene for itself ”(c). For as parents are entrusted with the 
custody of the persons and the education of their children, upon 
the presumption that the children will be properly taken care of, 
will be brought up with due education, and will be treated with 
kindness and aftection, when this pi'esumption is removed by the 
conduct of the parents, the Court will ^interfere, and will appoint a 


(a) Eoacli v. Garvaii, 1 Yes. Sen. 
160; Jones v. Powell, 9 B. 345. 

{])) Simpson, Infants (1909), p. 195 ; 
citing Gardner v, Blanc, 1 Ha. 381. 

(c) Re Helyar, (1902) 1 Oh. 391. 

(d) Per Brett^ M. R., Be Agar -Ellis, 


24 0. D., pp. 328, 329, approving Be 
Plomley, 47 L. T. 284. 

{e) Per Bowen, L. J., in Be Agar- 
Ellis, 24 0. D., p. 335. Of, Smart v, 
S., (1892) A. 0. 425. 
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suitable person as guardian (a), or, if the father be living, to act as 
guardian (5). * 

The High Court will not exercise this delicate and difficult juris- 
diction unless and until it is satisfied not only that it has the 
. means of acting safely and beneficially, but also that the father has 
so conducted himself, or has shewn himself to be a person of such 
description, or is placed in such a position, as to render it not merely 
better for the children, but essential to their safety or to their 
welfare in some veiy serious and important respect, that liis rights 
should be treated as lost or suspended, — should be superseded or 
interfered with ” (c). 

But it is impossible to state ‘^in other than elastic terms the 
grounds on which the Court should think fit to interfere” (d). The 
course of legislation shews distinctly a growing sense that the power 
formerly accorded by law to fathers of families was excessive, and 
that the welfare of the children, now recognised as the paramount 
consideration (c), required that it should be cut down” (/). 

In former editions of this work, it is stated that the Court will 
interfere between a father and his children ivheri they are wards of 
Court'' (g) ; but the words wards of Court” -would there seem to 
be used in the sense that all British subjects wdio are infants are 
wards of Court, because they are subject to that sort of parental 
jurisdiction which is entrusted to the Court in this country, and 
which may be exercised, as it has been in many cases (/^j whether 
they have property or not, although where the infant has no property 
it makes it extremely difficult to exercise it (i). This jurisdiction is 
exercisable over a foreign minor in England (k). 

In Re Agar -Ellis (i), the C. A. decided that the Court will 


{a) See Story, Eq. (1892), p. 920 ; and 
judgment of James, L. J., in i^e Agar- 
Ellis, 10 0. D. 71. 

(b) See Ex p, Mountfort, lo Y. 446, 
and cp. Be Grey, (1902) 2 Ir. R. 684. 

(c) Per Knight-Bruce, Y.-C., in Re 
Fynn, 2 Be G. & Sm. 457 ; Be Curtis, 
28 L. J. Oh. 458 ; cited Be Golds- 
worthy, 2 Q. B. B. 75 ; Be Newton, 
(1896) 1 Oh. 740, 748. 

(d) Smartly. S., (1892) A, 0., p. 432. 

(e) Reg. V, Gyngall, (1893) 2 Q,. B. 
232; Be Newton, (1896) 1 Oh. 740; 
F. t;. F., (1902) 1 Oh. 688; Be Grey, 
(1902) 2 Ir. R. 684. 


(/) See Smart v. S., (1892) A, C., 
p. 435. 

{g) See edition 1886, p. 733. 

(7i) See Be Fynn, 2 Be G. & Sm. 
457 ; Be Spence, 2 Ph. 247 ; Warde v. 
W., 2 Ph. 786; Be Scanlan, 40 0. B. 
200 ; Be McGrath, (1892) 2 Ch. 511. 

(?■) See judgment of Kay, J., in Brown 
V. Collins, 25 0. B., p. 60 ; see Simpson 
on Infants (1909), p. 127, and Re Bag- 
nell (1908), B. No. 1395, there cited. 

{k) See infra, Westlake, Private Int, 
Law, 4th edit. 45 ; cf. Be Burbidge, 
(1902) 1 Oh. 426 (lunacy). 

(7) 24 0. B. 317. 
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not interfere with the paternal authority, although the infants 
are wards of Court, unless there is gross moral turpitude (a), or 
abdication of paternal autliority (5), or the father seeks to remove 
the child, being a ward of Court, out of tlie jurisdiction of the 
Court without its consent (c). 

Where the cliaracter of the father is good, although he may be 
poor and insolvent, liis children will not be taken from him (d), for 
mere poverty is no ground for the interference of the Court (e) ; but 
where the father is insolvent, and liis character is bad, and he has 
deserted his children, or is endangering their property, and neglect- 
ing their education, a fortiori if he is out of the jurisdiction, the 
Court will interfere (/). 

In Creiize v. Hunter {g), a petition was presented stating the 
entangled state of Mr. Hunter’s property, and that he was an 
outlaw, and resided abroad, and that his son, an infant, was entitled 
in remainder to a very considerable estate, as also to maintenance 
by the will of his grandfather, and praying that Mr. Hunter might 
be restrained from taking his son abroad, or improperly interfering 
with his education, which was then principally directed by his 
mother, who lived separate from her husband. Affidavits were 
filed on both sides, imputing very improper conduct to both father 
and mother. TluirloiV) C., ordered that the father should be re- 
strained from interfering with the management of his child without 
tlie consent of Lord Hawke and Mr. Adams, whom both parties 
allowed to be proper persons for such a purpose, and observed, that 
he was of opinion that the Court had arms long enough to reach 
such a case, and prevent a parent from prejudicing the health or 
future prospects of the child ; and that whenever a case was brought 
before him, he Avould act upon this opinion, and that he certainly 


(a) Ex p. Warner, 4 Bro. Oh. 101 ; 
He Fynn, 2 De G. & Sm. 457 ; Warde 
V, W., 2 Pli. 786; Wellesley v. Beau- 
fort, 2 Buss. 1 ; Be Newton, (1896) 1 
Oh,, p. 753. 

(b) Lyon v. Blenkin, Jac. 245 ; 
Powell V. Cleaver, 2 Bro. Oh. 499 ; 
Greuze v. Hunter, 2 Cox, 242 ; Be 
Lyons, 22 L. T. 770 ; Yicller v, Collyer, 
47 L. T. 283 ; He Newton, (1896) 1 Oh., 
p. 752. 

(c) Rochford v. Hackman, Kay, 


308; Be Ploniley, 47 L. T. 283; Be 
Fynn, supra ; Oreuzer. Hunter, infra. 
{d) Kilpatrick K., Macphers. 143. 
(e) Be Ourtis, 28 L. J. Oh. 463. 

(/) See Kiffin K., cited 1 P. W. 
705; Ex p. Mountfort, 15 Y. 445; 
Wilcox V. Drake, Dick. 631 ; Me 
England, 1 Euss. & M. 499 ; Thomas 
V, Roberts, 3 De G. & Sm. 758; and 
see Be Oormicks, 2 Ir. Eq. E. 264, and 
the Children Act, 1908, ss. 12 — 28. 

(g) 2 Cox, 242. “ 
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would not allow the child to be sacrificed to the views of the 
father (a). ^ 

Where both the father and mother had been guilty of misconduct, 
the guardianship of the infants was committed to other persons, but 
the infants were given the benefit of the income of the trust property 
so as to assist the parents (b). 

But where there was no property available for the support of the 
children though their father \vas not able to maintain them, and was 
of such a character that the Court would not have a[)pointed liini a 
guardian, yet the Court would not interfere by the appointment of 
a guardian, where the mother being unable to support the children, 
her mother not having any property to settle, only offered to iinder- 
take and covenant to maintain them, although it would liave been 
most beneficial to the infants to have been taken out of tlie custodj^ 
of their father (c). 

Where the father has committed a breach of marital duty (d) ; or 
where the father, holding speculative religious opinions wdiicli might 
be detrimental to the happiness of his children and imperii their 
welfare, has deserted his wife, the Court has not hesitated, in exer- 
cise of its jurisdiction, to remove the children from their father (c). 
In Wellesley v. Beaiifort (/),the habits of the father, whose children 
were taken from him, were profligate, and his language often profane, 
and he cohabited in his own house in open adultery wdth the wife of 
another man. And where the Court was satisfied that the father of 
children of from ten to two years old had committed an unnatural 
crime, the Court not only refused to give possession of the children 
to the father, but even after he had escaped conviction by the wit- 
nesses not appearing against him, would not allow the children to 
have any intercourse with him; and even if they had been with him, 
it would have felt it to be proper to remove them (c/), and if a father 

(a) See S. 0., 2 Bro. Ch. 500 (n.), 

Belt’s edit.; Jac. 250 (n.) ; Ex p. 

Warner, 4 Bro. Ch. 101 ; Skinner v. 

Warner, Dick. 179. 

(5) Allen v. Coster, 1 B. 202. 

(c) Bt Fynn, 2 De G. & Sra. 457. 

See this case discussed Smart v. S., 

(1892) A. C. at pp. 432, 433. 

(d) Re Halliday, 17 Jur. 56; Be 
Elderton, 25 0. D. 220. 

(<?) See Shelley" t;. Westbrooke, Jac. 


266 (n.) ; Curtis v. 0., 5 Jur. (N. S.) 
1147 ; Be Meades, 5 Ir. R, Ecp 98 ; Be 
Grimes, Ib. 465 ; and cf. Be Besant, 
11 0. D. 508, which was decided on 
the Infants’ Custody Act, 1873, p. 555, 
infra, and see especiall}^ the judgment 
in Smart v. S., (1892) A. 0., p. 432. 

(/) 2 Russ. 1, affirmed II. of L. 2 
Bligh (N. S.), 124. 

(g) Anon., 2 Sim. (N. S.) 54. 
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be living in a state of liabitual drunkenness (a), incapacitating* liimself 
from taking care of bis children’s education, especially if he poisons 
the minds of liis children with blasphemy, the Court would take care 
that the children should not be under the control of a person so 
debased and so likely to injure them (5). 

Where a father had for four years abandoned his wife and his 
child — a ward of Court — and laboured under religious delusion such 
as rendered him totally unfit to siMoerintend the education of his 
child, he was restrained Itoiii interfering with his custody, and there 
wais a reference to approve of a proper person to act as guardian (c). 
And wiiere a father who had been bankrupt, liad hy his cruel 
behaviour to his wife compelled her to exhibit articles of peace 
against him under which he was committed to Newgate for want of 
bail, previous to which event he had no settled place of abode, and 
w^as unable to provide for his infant children or wife, there w^as a 
reference to approve of a proper person to have the care of their per- 
sons and superintendence of their education during their minorities, 
and the father was restrained from removing them from the several 
schools and situations where they had been placed by their mother 
and her relations (d). Gross ill-treatment and cruelty by a father to 
his children will justify the Court in superseding his authority (c). 

However, acts on the part of a father which, although somewhat 
cruel, amount to little more than harshness or severity (/), although 
they may be such as may prevent his wife from living happily with 
him, provided they be not such as to contaminate the morals of his 
children (ry), will not afford sufficient grounds for the Court to inter- 
fere with tlie father’s power over his children ; nor will the fact 
that he had formerly been given up to idleness, profligacy, and 
drunkenness (Ji). 

The Court, apart from statute (i), had no jurisdiction to compel 
the father to allow the mother to have access to their child, 

(a) Of. Be Newton, (1896) 1 Ok., 1147, and cases there cited as to the 

p. 753. rights of family life, approved by 

(5) See Wellesley v, Beaufort, 2 Boiven^ L. J., Agar-Ellis, 24 C. D., 

Russ. 30 ; De Manneville De M., 10 p. 337. 

V. 62 ; Warde v. W., 2 Ph. 786. (gj Be Spence, 2 Ph. 252. 

(c) Thomas v, Roberts, 3 De G. & (h) Be Halliday, 17 Jur. 56. But cf. 

Sm. 758. Smart S., (1892) A. C., pp. 435, 436. 

(d) Bx 2^. Warner, 4 Bro. Oh. 101. (f) See Guardianship of Infants Act, 

(e) See Whitfield v. Hales, 12 Y. 1886, s. 5, infra, p. 556 ; and see Be 

492; Be Newton, supra; and cf. the A. & B., (1897) 1 Oh. 786, Custody of 
Children Act, 1908, ss. 12 — 28. Children Act, 1891, s. 4. 

(/) See Curtis v, C., 5 Jur. (N. S.) 
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and so refused to deprive a father, though living in adulteiy, 
of the custody of his child, where he did not bring the child in 
contact with the woman with wdioin he was so living ; or to order 
him to permit the mother to have access to the child, wdiere no mis- 
conduct on his part was shewn with reference to the managenient 
and education of the child. Thus, in Balli, B. (a), where a lady and 
her daughter, who was about fourteen years of age, presented a peti- 
tion, stating that the father was living in habitual adulteiy with 
another woman, on account of which a divorce had been obtained, 
and praying that the daughter might be placed under the mother’s 
care, she offering to maintain her at her own expense, or tliat tlie 
mother might be permitted to have access to her at all convenient 
times, Hart, V.-C., dismissed the petition. ^^This Court,” said his 
Honour, has nothing to do with the fact of the father’s adulteiy, 
unless the father brings the child into contact with the woman. All 
the cases on this subject go upon that distinction, when adultery is the 
ground of a petition for depriving the father of the common law right 
over the custody of his children. ^ ^ Some conduct of the father, 
with reference to the management and education of the child, must 
be shewn to warrant an interference with his legal right ” (5). 

In Re Newton (c), John Newton was the father of two girls, the 
only survivors of six children of his marriage, aged respectively 
fifteen and eleven years. He was a fish-dealer in a small way of 
business, and was a Eoman Catholic. The mother, wdio was a 
Protestant, died in 1888. On the marriage it had been agreed that 
the children should be brought up as Eoman Catholics. The father 
had not insisted on this agreement being carried out, and during 
the mother’s life the children were brought up in her faith, and 
this state of things continued for a long time after her death. 
From 1888 to 1894 the father was of intemperate habits, and had 
been convicted several times of being drunk and disorderly. In 
October, 1890, an aunt had left the two children an annuity of 50Z. 
each. The father had dissipated money paid to him for their 
maintenance, and had neglected them so much that their half- 
brother removed them from the father’s house. In December, 
1894, an order was made, the father not appearing, that the infants 


(a) 2 Si. 35. 

(h) See as to access in case where 
infant was a ward of Court, Anon., 
Jac. 264 (n.), and judgment of Boioen^ 
L, J., in Agar-Ellis, 24 0. D., p. 


335, infra, p. 551 ; and the Custody of 
Infants Act, 1873 (36 & 37 Yict. c. 12), 
infra. 

(c) (1896) 1 Oh. 740. Op. Re Grey, 
(1902) 2 Ir. E. 684. 
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should be given into the custody of a medical man, and the father 
was restrained from interfering with them. Tl^e father did not 
appeal from the order of December, 1894, but in 1895 took out 
a summons asking that the tw^o girls might be transferred from the 
Protestant school w^here they were being educated to a Roman 
Catholic school, and the summons was supported by evidence to 
the effect that he had become a reformed character. The C. A., 
confirming the judgment of Keketcich, J., who had an interview with 
the eldest girl, held that it would be injurious to the w^elfare of the 
children that their religious training should be altered, and on the 
wdiole circumstances of the case refused the application. 

Where children are taken from the custody of the parent, access 
or communication with him will, if proper, be permitted (a) ; for 
into whatsoever hands the custody of the children might fall, it 
would be their duty to consult the interest and happiness of the 
children, by allowing filial affection and duty towards their father 
to operate to the utmost (h). 

Over Testamentary Guardian . — The Court will much more 
readily interfere in the case of a testamentary guardian than with 
the authority or discretion of a father. In the latter case it does 
not interfere because of the great trust and faith it has in the 
natural affection of the father to' perform his duties, and therefore 
gives him corresponding rights (c). The testamentary guardian 
stands in an entirely different position ; his rights are given to him 
as a trust to be exercised, and the Court will interfere with his 
discretion in exercising that trust in a way in which it never will 
interfere with the discretion of a father (d). 

Such a guardian can now be removed (c), although before the Act 
this was doubtful (/) ; and, upon a proper case being made out, he 
will be suspended (^), and a proper person will be appointed to 
act as guardian^ and to superintend the maintenance and education 
of the infant Qi), But, as was decided in the principal case, the 
pecuniary interest which a testamentary guardian may have in 


(a) Wellesley v. Beaufort, 2 Russ. 
43. 

(/;) Per Eldon^ 0., Ibid. 

(c) Re Agar-Ellis, 24 C. D. 328. 

(d) Ib., p. 332 ; Beaufort v. Berty, 1 
P. W. 704; Talbot v. Shrewsbury, 4 
My, & Or. 673. 

(e) See Guardianship of Infants 


Act, ^886, s. 6, infra, p. 557 ; F. v. F., 
(1902) 1 Oh. 688. 

(/) Ingham 4 ;. Bickerdike, 6 Madd. 
275. 

(g) Beattie v, Johnson, 1 Ph. 31. 

(h) Foster v. Denny, 2 Oh. Oa. 237 ; 
Andrews v. Salt, L. R. 8 Oh. 622; 
Ingham v. Bickerdike, 6 Madd. 275. 
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the death of the ward will be no ground for superseding liiiii (c/). 
On the bankruptcy or insolvency of a testanientaiy guardian, a 
proper person will be appointed to have the care of the person (b) 
or to have the care of the maintenance and education (c) of .the 
infant; and orders are frequently made, regulating the conduct of 
testamentary guardians and guardians appointed by the Court (d). 

The marriage of a female testamentary guardian does not deter- 
mine the guardianship (c). But in Jones v. Poivell (f ) , it was said 
by Langdale, M. R., that, although the Court does not ordinarily 
interfere with a testamentary guardian, it has an undoubted control 
over any allowance directed to be paid to him; and if such a 
guardian, being ^ferne sole, marries, it may, in a proper case, direct 
inquiries. 

The Court will not interfere unless it be clearly shewn to be for 
the infant’s benefit (g). 

Reciprocity heUveen English and Scotch Courts. — Scotch testamen- 
tary tutors are not testamentary guardians, according to the statute (/i). 
In cases relating to the care of infants, the benefit of the infant being 
the foundation of the jurisdiction and the test of its proper exercise, 
there ought on this subject to be a perfect reciprocity of action 
between the Courts of England and Scotland, although as to judicial 
jurisdiction the two countries may be to each other independent 
foreign countries {%). 

Over Guardians appointed by the Court. — Although the Court 
has power of interfering in certain cases with te s tame nt ary guardians, 
it proceeds on very different rules and principles from those which 
regulate its conduct when the discretion of appointing guardians 
devolves upon it in the first instance ” (&)• Thus, although it was 
doubtful prior to the Guardianship of Infants Act, 1886, Avhether 
the Court had power to remove a testamentary guardian, it never 


[a) Morgan v. Dillon, 9 Mod. 135 ; 
Dillon V. Lady Mount Cashel, 4 Bro. 
P. 0. 306, Toml. edit . ; Corbett v. 
Tottenham, 1 Ball & B. 59. 

(d) Smith V. Bate, Dick. 631. 

(c) Heysham v. H., 1 Cox, 179, 

(d) Roach v. Garvan^ 1 Yes. Sen. 
160 ; Spencer v. Chesterfield, Amb. 
146; O’Keefe v. Casey, 1 Sch. & L. 
106 ; Rxp, Ilchester, 7 Y. 381. 

(e) Roach V. Garvan, 1 Yes. Sen. 
160 ; Dillon v. Lady Mount Cashel, 4 


Bro. P. C. 306, Torn!, edit. 

(/) 9 B. 345. 

(g) Be Goode, 1 Ir. Ch. R. 256. 

Qi) Johnstone v, Beattie, 10 CL & 
Pin. 42 ; Scott v. Bentley, 1 Kay & J. 
281, 284 ; Stuart v. Bute, 9 PI. L. Cas. 
440. 

0 Stuart V. Bute, supra. 

(k) Per Lord CoUenham,, Beattie v. 
Johnstone, 1 Ph. 31 ; Jones v. Powell, 
9 B. 345. 
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hesitated to remoYe a guardian appointed by itself, if it was for 
the benefit of the infant to do so. Such a guardian cannot resign 
his office (a), but the infant may apply to have somebody else 
appointed if the guardian becomes unwilling to act (5). Applications 
as to guardianship and maintenance are made by summons (c), but 
an action is necessary to remove a legal guardian on the ground of 
misconduct, unless he consent {d)» 

In general, like the testamentary guardian, the guardian appointed 
by the Court will be entitled to the custody of the infant’s person, 
but the Court, as in the principal case, will exercise its discretion 
either in ordering the ward to be delivered up to the guardian, 
or in permitting him to reside with the mother, or that she may 
have access to him (e). In Cowrtois v. Vincent (/), access to her 
children was allowed to the mother of illegitimate children, although 
a guardian was appointed by the Court. 

Access will also be allowed to the friends of a deceased parent (g). 

The guardian will be allowed to regulate the mode and settle the 
place for the education of his ward, whose obedience will be enforced 
by the Court (h). 

Where the guardians differ as to the mode of education, the Court 
will decide between them (i) ; and in the appointment of guardians 
by the Court, much weight will be given to the wishes of the deceased 
father (yfc), of which parol proof was received in (Q, but 

rejected in Storke v. S. (m). 

Although the father may have appointed a testamentary guardian, 
if he has by his will desired that some one else should have the 
custody of his children, his wishes as to the custody will be complied 
with (?z). 


(a) Spencer v. Chesterfield, Amb. 
146. 

(h) Spencer v. Chesterfield, supra ; 
Anon., 2 Yes. Sen. 374 ; Exp. Champ- 
ney, Dick. 350. 

(c) E. S. C. 1883, 0. 55, r. 2 (12), r. 
25 ; Seton, (1901) 997. 

(d) Be McCullochs, 6 Ir. Eq. E. 293. 

(e) Ex p. the Earl of Ilchester, 7 Y. 
380 ; Wright v. Naylor, 5 Madd. 77 ; 
Talbot V. the Earl of Shrewsbury, 4 
My. & C. 67.2, 683. 

(/) Jac. 268. 

( g) Hunter v. Macrae, Macphers. 112. 
W. & T. — VOL. I. 


{h) Hall H., 3 Atk. 721 ; Mitchel 

V. Duke of Manchester, Dick. 149 ; 
Tremain’s Case, 1 Stra. 173. 

(?■) Duke of Beaufort v. Berty, 1 
P. W. 702 ; and see Stuart v. Marquis 
of Bute, 9 H. L. Cas. 440. 

(^)® Campbell v. Mackay, 2 My. & 
0. 34. 

[1) 2 Yes. Sen. 56. 

(on) 3 P. W. 51. 

(??) See Ejiott v. Cottee, 2 Ph. 192 ; 
Duke of Beaufort v. Berty/ 1 P. W. 
706 ; see also Hartley v. Smith, 10 

W. E. 763 ; reversing S. C,, lb. 750. 
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Where a female infant has arrived at years of diseretion, the Court 
will consult her fishes as to which of her guardians she desires to 
reside with (a), and it has even allowed her at her option to remain 
in the custody of a person who was not a guardian, in preference to 
the legal guardian (h). But in such a case the Court would order 
the person so chosen to have the custody to enter into recognizances 
not to allow her to marry save by leave of the Court (c). 

In general, tlie Court will not allow its wards to be taken out of 
its jurisdiction.' And in Mountstuart v. ill. (d), Lord Eldon is 
reported to have said, that the Court never makes an order for taking 
an infant out of the jurisdiction, and see Stuaid v. The Marquis of 
B'Ute(e), And the father (/) and other guardians (^) have been 
restrained from removing their wards to a foreign coiintiy. 

Exceptions, however, are sometimes made to the rule, and are 
more easily obtained than formerly (ft), although Lord Cottenham has 
observed, that such exceptions are and ought to he very rare, and 
that, since he had held the Great Seal, he had had reason to lament 
that the rule had not been more strictly adhered to (i). 

In such cases the Court will generally take security for the return 
of the ward, if a stay of some duration will be for its benefit, or for 
its proper education (ft). 

In an anonymous case (i), on the petition of the father of infant 
wards of the Court, who being appointed to a situation in the king’s 
service, was about to reside abroad for several years, Lord Eldon, 
after much hesitation, ordered that he should he at liberty to take 
them abroad with him, undertaking to bring them, or such of them 
as should be living, back with him; and he was half-yearly to 
transmit, properly vouched, to be laid before the Court, the plan 
of tuition and education for each of the infants actually adopted 
and in practice at the time of such half-yearly returns, specifying 
particularly where and with whom they resided {m). 


{a) Stoikev, S., 3 P. W. oO. 

(b) Bridget Hide's Case, 3 Salk. 
178 ; and see Anon., 2 Ves. Sen.^374. 

(c) Bridget Hide’s Case, 3 Salk. 178; 
and see Be Lyons, 22 L. T. 770. 

(d) 6 Y. 363. 

(e) 9 H. L. Oas. 440. 

{/) De Manneville v, De M., 10 Y. 52. 
(g) Shaftsbury v, Hannam, Pinch, 
328 ; Newport v, Moore, Dick. 166, 


(h) Simpson, Infants (1909), p. 139 ; 
Dawson v. Jay, 3 De G. M. & G. 764. 

(?■) Campbell v. Mackay, 2 My. & 0, 
32. 

(7c) Jeffrys v. Yanteswarstwarth, 
Barn. Oh. Eep. 141, 144; Be Medley, 
6 Ir. E. Eq. 339. 

(7) Jac. 265 (n.). 

(w) And see Logan v, Eaiiiee, J ac. 
193; Stephens James, 1 My. & H. 
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AVlieii the Iiealth of the ward imperatively required another climate 
the Court would allo'w a removal there (a) ; but •when the ward’s 
state of health did not require a permanent residence abroad, he 
was formerly allowed to remain there only so long as it would be 
beneficial to him (&). 

It has, how^ever, been recently held, that in order to make out a 
case for taking a ward out of the jurisdiction, it is not essential to 
make out a case of necessity, but only to shew to the Court that the 
step ivill be for the benefit of the loarcl, and that there is sufficient 
security that future orders will be obeyed (c). Probably a scheme 
of maintenance and education would be required {cl). 

The clandestine removal of a ward of Court from the custody of 
the person with whom such ward is residing, under the authority 
of the Court, is, in its nature, a criminal attempt C). Thus in 
Wellesley v. Duke of Beat fort (f), a member of the House of Commons 
who had carried off his infant daughter, a ward of the Court, from 
the house of the ladies under whose care she had been placed b}^ the 
guardians apiDointed by the Court, and who, on being personally 
examined by the Court, admitted the fact, and refused to state the 
present residence of his daughter, was ordered to be committed to 
the Fleet, although he was not a party to the suit. 

It is a contempt of the Court to remove an infant out of the 
jurisdiction, even when he has enlisted in the army, without the 
leave of the Court (^); but where it appeared to be beneficial to the 
infant he has been allowed to remain in the army (&). 

As it is obviously impossible for the Court of Chancery, with the 
number of wards which it has under its care, to be aware of their 
conduct, it requires the guardians, from time to time, to give general 
information of what is taking place. If, for instance, a ward of the 
Court goes out of the jurisdiction, or from extravagant habits gets 
into difficulties, it becomes the duty of the guardians at once to 


627; De Weever v. Rochport, 6 B. 
391 ; Be Levinge, 6 B. 392 (n.) ; Be 
Daly, 6 B. 393 (n.) ; Hart r. Tribe, 19 
B. 149 ; Letbem v. Hall, 7 Si. 141. 

{a) See Wyndham v, Ennismore, 1 
Keen, 467. 

(1)) Campbell V. Mackay, 2 My. & 0. 31. 

(c) See Be Callaghan, 28 0. D. 186; 
Be Montagu, 28 0. D. 82. 

(d) See Jackson v. Hankey, cited as 


Anon., Jac. 265 (n.) ; Simpson (1909), 
140 ; Campbell v. Mackay, 2 jky. & 
Cr. 3]%; Be Clarke, 21 0. D., p, 830. 

(e) As to privilege, cf. Be Gent, 40 
0. D. 190; as to appeal, O’Shea v. 
O’S., 15 P. D., p. 62. 

(/) 2 Russ. & My. 639. 

(g) Rochford v. Hackman, Kay, 308 ; 
Harrison v, Goodall, Tb. 310, note (a). 

(h) Ib. 


35 2 



548 


GUARDIAN AND WARD. 


Eyre v. Countess of Shaftsbury. 

apply to the Court in Chambers, where such assistance will be 
afforded as will extricate the ward from his difficulties (a), 

A solicitor is bound to give to the Court any information which 
may lead to the discovery of the residence of a ward of the Court, 
whose residence is being concealed from the Court, although such 
information may have been communicated to him by Iris client in tlie 
course of his professional employment. Therefore, where tlie mother 
of wards of the Court had absconded with the wards, her solicitor 
was ordered to produce the envelopes of letters wdiicli he had received 
from her as her solicitor, with the object of discovering her residence 
from the postmarks (b). 

'Uhe Court may order the guardian to attend at Cliambers with 
the infant, or the infant to attend alone (c), or may order the 
Sergeant-at-arms to bring the infant before the Court (d). Where 
the mother is the sole guardian of the heir to large estates, the sum 
allowed the mother for the upkeep of establishment and education 
of the heir ought to be such sum as prudent guardians would allows 
to her as mother.” To decide what is a reasonable sum all the 
circumstances of each case must be considered ; the governing con- 
sideration being what is for the interest of the heir (c). 

Whether the guardian of a minor heir is a relative or not, strict 
yearly accounts of the administration of the minor’s property ought 
to be kept (e). 


6. Custody. 

Habeas Corpus . — Any person entitled to the legal (/) custody of a 
child ma}^, subject as hereinafter appears, enforce such right by a 
writ of habeas corpus (g). 


(a) Kay v. Johnson, 21 B. 538. 

{h) Eamsbotham v. Senior, 8 Eq. 
5l6; Burton v. Earl of Darnley, Ib. 
o76 (n.); and see Rosenberg v, Lindo, 
48 L. T. 478. 

(c) Ee Stedman, Seton (1901), 1047 ; 
Smith V. Gooch, Ib. ^ 

{d) Wellesley W., Ib. 1048. Of. G. 
r. L., (1891) 3 Ch. 126. 

(e) Barnes v. Ross, (1896) A. 0. 625. 
(/) Re Harper, (1895) 2 I. R. 571 ; 
as to what is legal custody, see Re 
Agar-Ellis, 24 0. D., p. 331. 

{g) See as to the older cases at law, 


Rex V. Greenhill, 4 A. & E, 624 ; 
Be Hake will, 12 0. B. 223 ; Reg. v. 
Clarke, 7 El. & Bl. 186; Reg. v. 
Howes, 3 EL & E. 332 ; Re Turner, 41 
L. J. G. B. 142 ; and as to more recent 
cases, Re Agar-Ellis, 24 0. D. 317; 
Reg. V. Barnardo, (1891) 1 Q. B, 194; 
(1891) A. C. 388 ; Barnardo v. Ford, 
(1892) A. 0. 328 ; Re Ethel Brown, 13 
Q. B. D. 614 ; Reg. v. Gyngall, (1893) 2 
Q,. B. 232; Thomasset v. T., (1894) P. 
300. A Court of law would formerly 
deliver the child to the father although 
he were of a very bad character : Ex 
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It is the universal law of England, that if any person alleges that 
another is under illegal control by anybody, that person may move 
before any judge for a writ of habeas corpus, and thereupon the 
person, under whose supposed control or in whose custody the person 
is alleged to be illegally and without his consent, is brought before 
the Court (a). The Court will exercise this delicate jurisdiction 
according to its judicial discretion, considering what course is most 
for tlie ^velfare of the children and the family, and having regard to 
the opinions of the day, rather than to those of past times (i). 

In proceedings under habeas corpus, all Divisions of the Supreme 
Court now administer the law alike (c) ; and by the Judicature Act, 
1873, s. 25, SLib-s. 10, all the Divisions of the High Court are 
enabled, even on habeas corpus, to regard something more than the 
strict rights of fathers and guardians, and the dominant consideration 
of the Court will be that upon which the Courts of Chancery have 
always acted — namely, the welfare of the infant (d). And following the 
practice of the Court of Chancery, the Courts, in detei’inining what is 
for the welfare of an infant (c), will, if it be of any reasonable age, see 
the infant and ascertain its own views on the matter (/). And pro- 
bably a child who had attained yesivs of discretion (see p. 518, 
supra) would not be ordered into the custody of either parent 
against its will (g). 

Hence, on an application by a father to any Division of the High 


■p, Skinner, 9 Moore, 2T8, or although 
circumstances existed under which the 
Court of Chancery would have held 
that he had forfeited his right to the 
custody : Reg. v, Isley, 5 A. & E. 
441. 

(a) See judgment of Brett, M. E., Re 
Agar-Ellis, 24 0. D., p. 326 ; explained 
Reg. V, Gyngall, (1893) 2 Q. B. 232. 

(i) See Smart v. S., (1892) A. 0.,pp. 
435, 436 ; cf. also Reg. v. Gyngall, infra ; 
Re Agar-Ellis, supra, and j udgment of 
Bowen, L. J., p. 336, and Ex p. Hop- 
kins, 3 P. W. 151 ; Rex v. Greenhill, 4 
A. E., p. 643 ; Re Andrews, L. R. 8 
Q. B. 153 ; Re Shanahan, 20 L. T. 183 ; 
Re Connor, 16lr. C. L. 112 ; Thomasset 
1'. T., (1894) P., p. 298. 

(c) See Re Agar-Ellis, 24 0. D., pp. 


324 and 326 ; Reg. v, Gyngall, (1893) 
2 a. B., pp. 237, 248. 

(d) See judgment of Linclley, L. J., 
in Thomasset v. T., (1894) P., p. 
300 ; Smart v, S., (1892) A. 0. 425 ; 
Re McGrath, (1893) 1 Ch. 143 ; Reg. v-. 
Gyngall, (1893) 2 Q. B., pp. 243 - 248 ; 
Re Grey, (1902) 2 Ir. R. 684 ; see now 
the Custody of Children Act, 1891, 
54 Yict. c. 3, infra, 558. 

(e) See Smart v, S., (1892) A. C.,pp. 
435, 436; Reg. v, Gyngall, supra, at 
p. 25^ ; Re McGrath, suj)ra, at p. 148. 

(/) See Reg. i’. Gyngall, (1893) 2 
Q. B., p. 251, and the Act of 1891, 
infra, p. 558, s. 4. 

{(j) Per Lindley, L. J., Thomasset v. 
T., (1894) P., pp. 302, 303. Cf. Jud- 
kins V. J,, (1897) P. 138 (C. A.). 
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Court to obtain the possession of liis child by a writ of habeas corpus, 
no order will be made in his favour if there are reasons against his 
having the custody, which would heretofore have operated upon the 
Courts of equity in such a case: see Re Goldsworthy (a). There the 
affidavits of the mother and others, in answer to a rule for a habeas 
corpus by a fathei* to remove his child (a boy of nine years of age) 
from the custody of the child's maternal grandfather, disclosing facts 
which shewed the applicant to be a person of intemperate and 
vicious life, and in the habit of using gross and disgusting language 
as well as personal violence to his wife, the Court of Queen’s Bench 
Division declined to interfere, the present custody of the child being 
unobjectionable. 

So in Re Ethel Brown (b), the father of a female child, aged nine, 
applied for a habeas corpus to obtain its custody. The Court being 
of opinion that the child was properly cared for by its mother, in 
whose custody it was, and that the father was an unreliable person, 
not fit to have the care of so young a child, and \vas without a fixed 
home, and that the marriage w^as not satisfactorily proved, declined 
in its discretion to interfere, and the decision was upheld on appeal. 
In Smart v. S, (c), the husband applied for the wait against his wife, 
who had the custody of the three children of the marriage, two of them 
(girls) being over twelve years of age, the third (a boy) being under 
that age. The father’s legal rights were controlled as to the youngest 
child by a colonial statute framed on the principle of Talfourd’s 
Act (d). The father was an habitual drunkard, and had made false 
and injurious charges of a gross character against his wife. She had 
ample means, the husband a narrow income only. On appeal to the 
Judicial Committee of the Privy Council from the C. A. of Ontario, it 
was held, affirming the C. A. of Ontario, that under the circumstances 
disclosed it would be seriously prejudicial to the children to take 
them away from their mother in order to place them in the father’s 
custody. 

In Reg. v. Gyngall {e), the Court, on the ground that it was for 
the tvelfare of the infant, declined to order the custody of a female 
infant, aged fifteen, to be given to its mother, the legal guardian, 
although there had not been any misconduct on her part. The 
Court had an interview with the child. Where the application is to 


(а) 2 Q. JB. D. 75. - 

(б) 13 a B. B. 616. 

(c) (1892) A. 0. 426, 


(d) 2 & 3 Viet. c. 54. 

(e) (1893) 2 Q. B. 232. 
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take the child from the custody of either parent, a veiy strong case 
for the Court’s interference would have to be made out (a). 

In the case of an illegitimate child, the Court will consider the 
wishes of the mother, unless prejudicial to the welfare of the 
child (5). An appeal lies to the C. A. from an order of the Queen’s 
Bench Division, directing the issue of a writ of habeas colons to 
bring before the Court an infant in order to determine the custody 
and control of such infant (c). 

Chancery Division^ dc. — Independently of the writ of habeas 
corpus f the Court of Chancery has always exercised the power of the 
Crown as parens patri(S over infants, and its exercise of such juris- 
diction has always been much more extensive than that possessed by 
Courts of law under the writ. It is essentially a parental jurisdic- 
tion, and * the main consideration to be acted upon in its 
exercise is the benefit or welfare of the child” (cZ), and the infants 
need not be wards of Court or have property (e). 

In Ex p. Hopkins (/), the petitioner, the father, had three daugh- 
ters, the eldest of whom was thirteen. The three children lived in 
the house of their paternal uncle, who died leaving them large 
legacies. After their uncle’s death the children continued to reside 
at the house with one of the executors. Kinc/y C., had an interview 
with the eldest child, and ascertained that she thought it her duty, 
under the circumstances, so to reside, as she thought her uncle had 
so intended. The petition was dismissed, with a direction that the 
parents should have access at all reasonable times. 

In Be Agar-Ellis (g), the husband on his marriage promised his 
wife that the children should be brought up as Eoman Catholics, but 
after the birth of the first child changed his mind and determined they 
should be brought up as Protestants. The mother insisted upon bring- 
ing them up as Eoman Catholics. The father thereupon instituted 
in 1878 this action, making the infants wards of Court, and took out 
a summons therein for directions as to where and by whom the 


(a) Eeg. V. Gyngall, supra, at p. 
253 ; Re Agar-Ellis, 24 0. D. 317. 

(?)) Barnardo -v. McHugh, (1891) 
A. 0. f388 ; Ex p. Emerson, 11 T. L. E, 
218 ; Humphrys v. Polak, (1901) 2 
K B. 385. 

(c) Barnardo v, McHugh, supra ; 
Barnardo Ford, (1892) A. 0. 326 ; 
Re Newton, (1896) 1 Oh. 740. 


(d) Per Kay, L. J., Reg, v. Gyngall, 
(1893) 2 Q. B., p. 248 ; Re Newton, 
supla ; Smart v. S., (1892) A. 0., pp. 
435, 436. 

(e) Re McGrath, (1892) 2 Oh., p. 
511 ; Re Grey, (1902) 2 Ir. R. 684. 

(/) 3 P. W. 151. 

(g) 24 0. T). 317, and supra. 
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children should be educated. The mother in the same year (1878) 
presented a petition at the Eolls asking that they should be brought 
up as Eoman Catliolics and that she should not be deprived of their 
society. The summons and petition were heard together in 1878. 
The three girls, the issue of the marriage then living, being then of 
the respective ages of twelve, eleven, and nine, the C. A. declined 
to examine children of such tender years {a), and affirming the 
decision of MalinSy V.-C., held that the father had the sole right to 
decide in what religion the children should be brought up, and 
restrained the mother from taking them to Eoman Catholic places 
of worsliip. In consequence of this decision the father removed 
the children from the care of the mother and placed tliem with 
other persons, allowing the mother to visit them once a month, and 
requiring all correspondence between them to pass through his 
hands. The second daughter, then aged sixteen, addressed a letter 
to Mr. Justice Fry begging to be allowed the free exercise of her 
religion, and to be permitted to live with her mother. Ultimately a 
petition was presented by the mother and her daughter, asking that 
she might be allowed to spend two months with her mother, that the 
mother should have free access to her, and that the communication 
between them by letter should be free, &c. Pearson, J., dismissed the 
petition on the ground that in the absence of any fault by the father, 
the Court had no jurisdiction to interfere with his legal right, and the 
C. A., after an elaborate consideration of the authorities, upheld his 
decision (h). 

In Be McGrath (c), a Eoman Catholic tailor married a wife of 
the same faith. There were five children, all baptised Eoman 
Catholics, aged respectively, at the hearing of the appeal, a boy six- 
teen, three girls fifteen, thirteen, and eleven, and a boy of six. The 
elder boy during his father's life was sent to an industrial Protestant 
home. The girls were educated principally at Eoman Catholic 
schools. After the father’s death the mother, wdio professed herself 
a Protestant and who was in very poor circumstances, appointed, 
under the Guardianship of Infants Act, 1886 (d), a Protestant lady 
who had befriended her as gjaardian of the girls and the youngest 
bo 3 % and then died. The guardian placed the girls at a Protestant 
industrial home. A next friend of the infants took out a summons 

(a) See Stourton v. S., 8 De G. M. Of. Re Newton, supra, p. 542. 

&Q--Veo. (c) (1893) 1 Ch. 143. 

(?>) See Be Agar-Ellis, 24 0. D. 317. {d) 49 & 60 Viet. e. 27, infra, p. 555. 
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iiiider tlie Act and the Custody of Children Act, 1891 (infra, p. 558), 
asking that the guardian appointed by the mother might be removed 
and other guardians appointed, and for directions as to the religious 
education of the infants. The evidence shewed that the father had 
been absolutely indifferent in the matter of religion, and the eldest 
boy made an affidavit that he was and intended to remain a Pro- 
testant, and the eldest girl wished to remain where she was. North, J., 
dismissed the summons, being of opinion that it would not be for 
the welfare of the child to remove the guardian, and refused to give 
directions as to the religious education of the infants. The C. A. 
upheld his judgment, pointing out that it was now clear that the 
Court had jurisdiction to interfere with and remove the guardians of 
children who have no propert}^ on proof of misconduct, or on its being 
shewn it was for the infants’ welfare, although in such cases the juris- 
diction is limited by the fact of there being no property out of which 
the Court can provide maintenance : that the jurisdiction may be 
invoked by any person as next friend of the infant, but that no next 
friend, no relation, no kind or charitable person, no co-religionist of 
the child, no priest or minister of any religion, has in such a case 
any right whatever^ beyond that of informing the Court as to what 
is wrong and asking the Court’s assistance on behalf of the infant. 
The Court also pointed out the distinction between the present case 
and that of Haivksworth v. H, (a), where there was not the slightest 
trace of any indifference on the part of the father to the religious 
education of his child (fc). 

Poivers of Divorce Court as to Custody, dc, — The jurisdiction of 
this Court as to the custody, maintenance, and education of the 
children of parents divorced or judicially separated depends upon 
the Divorce Acts(6*), and the exercise of it upon the Judicature Act, 
1873 (d), and this Court now has power to make orders for the 
custody, &c., of children up to the age of twenty-one years {e). 

Enforcing Order as to Custody, — The order, if disobeyed, may be 
enforced by directing the Sergeant-at-Arms to take the infant into 
his custody (/). 


(a) L. E. 6 Ch. 542. 

(5) Of. Re Newton, supra, p. 542 ; 
Re Clarke, 21 C. D. 821 ; Re Grey, 
(1902) 2 Ir. E. 684. 

(c) 20 & 21 Yict. c. 85, s. 35 ; 22 & 
23 Yict. c. 61, s. 4. 


(d) S. 25, and s.s. 10. 

(e) Thomasset v, T., (1894) P, 295 ; 
Judkins v. J., (1897) P. 138 (C. A.). 

(/) G. V. L., (1891) 3 Oh. 126 ; Seton 
(1901), Form 4, p. 1048. 
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7. Eoreign Guardians and Guardians appointed for Foreign Infants. 

The Courts will, if necessary, appoint guardians of an infant 
not domiciled and having no property in this country (a). ''If 
there be a foreign child in England with guardians duly appointed 
in the child’s own country, the Court of Chancery may, without any 
previous inquiry wdiether the appointment of other guardians in 
England is or is not necessary, and would or would not be beneficial 
to tlie child, make an order for the appointment of English guar- 
dians ” (i). The status of guardian not being a status recognised by 
the law of this country, unless constituted in this country, it is not 
a matter of course to appoint the foreign guardian to be English 
guardian (c). Some one within the jurisdiction would generally 
be appointed, over whom the Court could exercise an effective 
control (d). 

In dealing with guardians appointed by foreign Courts, the Courts 
will have regard to the principles of international law, and will 
recognise the proceedings of the regularly constituted tribunals of 
civilised communities. They wdll, therefore, carry out the orders of 
a foreign Court, provided they do not conflict with our own laws, and 
will remove guardians appointed here wdio do not carry out such 
orders; as, for instance, by changing the form of religious education 
given to the child (e). 

For the same reason, the Court will not interfere with the discre- 
tion of the guardian who has been apqjointed by a foreign Court of 
competent jurisdiction, when he wishes to remove foreign infants 
from England in order to complete their education in their own 
country. But, nevertheless, the Court will not discharge an order by 
which guardians have been appointed over the children in tins 
country, and will merely reserve to the foreign guardian the exclu- 
sive custody of the children to which he was entitled by order of the 
Court of his own country, and will on proper application allo\v the 
foreign guardian to remove them from the jurisdiction (/). 


(a) Johnstone v. Beattie, 10 Cl. & 
Fin. 42 ; Hope v, H., 4 De G. M. & 
G. 328 ; Ee Willoughby, 30 C. D, 324. 

{h) Per Lord in Stuart lu 

Bute, 9 H, L. Gas. 440, 464 ; see also 
Nugent V, Vetzera, 2 Eq. 704 ; Seton 
(1901), Form 15, p. 1040. 

(c) Stuart r. Bute, supra, p. 470, 


{d) Johnstone v. Beattie and Stuart 
V. Bute, supra ; and see Exp. Watkins, 
2 Yes. Sen. 470. 

(e) Di Savini v. Lousada, 18 W. E. 
425 ; Ee Bonrgoise, 41 C. D. 310. 

(/) Nugent V. Yetzera, 2 Eq. 704; 
cf. T3awson v. Jay, 3 De G. M. & G. 
764; Ee Bourgoise, supra. 
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8. Powers under Statutes. 

All Act to amend the Law as to the Custody of Infants. 36 & 37 

Viet. c. 12. 

1. From and after the passing of this Act it shall be lawful for the 
High Court of Chancerj’ in England or in Ireland respectivel.y, upon 
hearing the petition by her next friend of the mother of any infant 
or infants under sixteen years of age (a), to order that the petitioner 
shall have access to such infant or infants at such times and subject 
to such regulations as the Court shall deem proper, or to order that 
such infant or infants shall be delivered to the mother, and remain in 
or under her custody or control, or shall, if already in her custody or 
under her control, remain therein until such infant or infants shall 
attain such age, not exceeding sixteen, as the Court shall direct ; and 
further, to order that such custody or control shall be subject to such 
regulations as regards access by the father or guardian of such infant 
or infants, and otherwise, as the said Court shall deem proper (5). 

2. No agreement contained in any separation deed made between 
the father and mother of an inffnit or infants shall be held to be 
invalid by reason only of its providing that the father of such infant or 
infants shall give up the custody or control thereof to the mother (c) : 
Provided ahvays, that no Court shall enforce ai\y such agreement if 
the Court shall be of opinion that it will not be for the benefit of 
the infant or infants to give effect thereto (d). 

By the third section, Talfourd’s Act, 2 & 3 Viet. c. 54, is repealed. 


The G-aardianship of Infants Act, 1886. 49 & 50 Viet. c. 27. 

2. On the death of the father of an infant, and in case the father 
shall have died prior to the passing of this Act, then, from and after 
the passing of this Act, the mother, if surviving, shall he the guardian 
of such infant, either alone when no guardian has been appointed by 
the father, or jointly with any guardian appointed by the father. 
When no guardian has been appointed by the father, or if the 
guardian or guardians appointed by the father is or are dead or 
refuses or refuse to act, the Court majs if it shall think fit, from time 


(a) See sect. 5 of following Act (1886). 
(Ij) In lie Taylor, 4 0. D., p. 159, 
M. E., considers the principle 
wdiicli should guide the Court in the 
application of this Act. Of. Jie Elder- 
ton, 25 G. I). 220 ; Be Brown, 13 Q. B. 


D. 614; Smart i>. S., (1892) A. 0., p. 
434. 

(e) See cases cited note (/), p. 520, 
supra, and Condon v. Yollum, 57 L. T. 
154. 

(d) Be Besant, 11 0. D. 508. 
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to time appoint a guardian or guardians to act jointly with the 
mother (a). 

8. (1.) The mother of any infant may, by deed or will, appoint any 
person or persons to be guardian or guardians of such 
infant after the death of herself and the father of such 
infant (if such infant be then unmarried), and wliere 
guardians are appointed by both parents they siiall 
act jointly (b), 

(2.) The mother of any infant may, by deed or will, pro- 
visionally nominate some fit person or persons to act 
as guardian or guardians of such infant after her death 
jointly with the father of such infiint, and tlie Court 
after her death, if it be shown to the satisfaction of the 
Court that the father is for any reason unfitted to be the 
sole guardian of his children, may confirm (c) the 
appointment of such guardian or guardians, who shall 
thereupon be authorised and empowered so to act as 
aforesaid, or make such other order in respect of tlie 
guardianship as the Court shall think right. 

(8.) In the event of guardians being unable to agree upon a 
question affecting the welfare of an infant, any of them 
may apply to the Court for its direction, and the Court 
may make such order or orders regarding the matters in 
difference as it shall think proper. 

4. Every guardian in England and Ireland under this Act shall 
have all such powers over the estate and the person, or over the 
estate (as the case may be), of an infant as any guardian appointed 
by will or otherwise now has in England under the Act 12 Car. 2, 
c. 24, or in Ireland under the Act of the Irish Parliament 14 & 15 
Car. 2, c. 19, or otherwise. 

5. The Court (d) may, upon the application of the mother of any 

(a) The Act has revolutionised the JRe Scanlan,40 C. D. 200 ; i?e McGrath, 
rights of mothers as guardians, and (1893) 1 Oh. 143. See lie Magees, 31 
the Court will only interfere with a L. E. Ir. 513, and note (e), p. 5 IS, 
mother’s sole guardianship where it is supra ; Grey, (1902) 2 Ir, E. 684. 
shewn that, having regard to the real (5) lie McGrath, supra, 

benefit of the infant, it ought to do so, (c) Porm 9, Seton (1901), p. 1037 ; 

He X., X. V. Y., (1899) 1 Oh. 526. But He G., (1892) 1 Oh. 292. 
it gives her merely the rights of a (d) If the Divorce Court has seisin 
guardian, and she has no right to of the matter the application should be 
change the religious training sanctioned made to it, Manders v. M., 63 L. T. 
or adopted by the father in his life, 627 ; Witt v. W., (1891) P. 163. 
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infant (who may apply without next friend), make such order as it 
may think fit regarding the custody of such in%it and the right of 
access thereto of either parent, having regard to the welfare of the 
infant, and to the conduct of the parents, and to the wishes as well 
of the mother as of the father, and may alter, vaiy, or discharge 
such order on the application of either j^arent, or, after the death of 
either parent, of any guardian under this Act, and in eveiy case 
may make such order respecting the costs of the mother and the 
liability of the father for the same or otherwise as to costs as it may 
think just (a), 

6. In England and Ireland the High Court of Justice, in any 
division thereof, and in Scotland either division of the Court of 
Session, may, in their discretion, on being satisfied that it is for 
the welfare (b) of the infant, remove from his office any testa- 
mentary guardian, or any guardian appointed or acting by virtue of 
this Act, and may also, if they shall deem it to be for the welfare 
of the infant, appoint another guardian in place of the guardian so 
removed (c). 

7. In any case where a decree for judicial separation, or a decree 
either nisi or absolute for divorce, shall be pronounced, the Court 
pronouncing such decree ma}^ thereby declare (d) the parent by 
reason of whose misconduct such decree is made to be a person 
unfit to have the custody of the children (if any) of the marriage ; 
and, in such case, the parent so declared to be unfit shall not, upon 
the death of the other parent, be entitled as of right to the custody 
or guardianship of such children (e). 

The remaining six sections provide (sect. 9) that the Court in 
England shall mean the High Court, or the County Court of the 
district in wdiich the respondent resides, and make similar provi- 
sion as to Scotland and Ireland. Sect. 10 provides for removals 
and appeals from County Courts. Sect. 11 provides that Eules 
shall be made, see Annual Practice, 1897, Vol. 2. Sect. 12 defines 
'^tutors” in Scotland; and sect. 13 saves the jurisdiction of the 
Courts as to the appointment and removal of guardians. 


(a) Be A. & B. Infants, (1897) 1 CL 
786. 

(h) Of. Smart v. S., T 892) A. C., p. 436. 

(c) Be Mcarath, (1893) 1 Oh. 143. 

(d) Flandford H., 63 L. T. 256 ; 
Webley v. W,, 64 L. T, S^;9; Hitchings 


r. H., 67 L. T. 530. Of. 'Witt W., 
Manders v. M., supra. 

(e) This power is in addition to that 
under the Matrimonial Causes Act, 
1859, Webley v. W., 64 L. T. 839 ; 
Hitchings v. H., 67 L. T. 530. 
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The Custody of Children Act, 1891. 54 Viet. c. 3. 

1. Where the parent of a child applies to the High Court or the 
Court of Session for a writ or order for the production of the childj 
and the Court is of opinion that the parent has abandoned or 
deserted the child, or that he has otherwise so conducted himself 
that the Court should refuse to enforce his right to the custody of 
the child, the Court may in its discretion decline to issue the writ 
or make the order (a). 

By sect. 2 the Court has power to order the ]_)arent to repay any 
costs properly incurred in bringing up the child. 

3. Where a parent has — 

(a) abandoned or deserted his child ; or 

(b) allowed his child to be brought up by another person at 

that person’s expense, or by the guardians of a poor law 
union, for such a length of time and under such circum- 
stances as to satisfy the Court that the parent was 
unmindful of his parental duties ; 

the Court shall not make an order for the delivery of the child to the 
parent, unless the parent has satisfied the Court that, having regard 
to the welfare of the child, he is a fit person to have the custody 
of the child. 

4. Upon any application by the parent for the production or 
custody of a child, if the Court is of opinion that the parent ought 
not to have the custody of the child, and that the child is being 
brought up in a different religion to that in wdiich the parent has a 
legal right to require that the child should be brought up, the Court 
shall have power to make such order as it may think fit to secure 
that the child be brought up in the religion in which the parent 
has a legal right to require that the child should be brought up. 
Nothing in this Act contained shall interfere with or affect the power 
of the Court to consult the wishes of the child in considering what 
order ought to be made, or diminish the right which any child now 
possesses to the exercise of its own free choice. 

5. For the |)urposes of this^Act the expression ^‘parent” of a child 
includes any person at law liable to maintain such child or entitled 
to his custody, and person ” includes any school or institution. 

Liable to maintain '^ — There is no legal obligation on the part of 

[a] This Act gives the Court a Barnardo, (1891) 1 Q. B. 194 ; Reg. v. 
judicial discretion to disregard the Gryngall, (1893) 2 Q. B. 232 ; BeGrrey, 
wishes of the parent. Of, Reg. v, (1902) 2 Ir. R. 684. 
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a father to iiiaiiitaiii his child unless the neglect to do so bring him 
within the criminal law. Civilly there is no such^obligation 

And the mother is not liable at common law (5), but she is 
under the Married Women's PropeiAy Act and other Acts (c). 

(a) See Bazeley r.Eorder, L. E. 3 Q,. (h) London School Board v. Wood 

B.,p. 565 ; Simpson, Infants (3909), p. 15 Q. B. D. 415. 

152 ; and 43 Eliz. c, 2, s. 7 ; 4 & 5 (c) See 45 & 46 Yict. c. 75, s. 21 ; as 

AVill. 4, c. 76, s. 57, Lely’s Statutes, to both parents, 31 & 32 Viet. c. 122, 
tit. “Poor” ; 35 & 36 Yict. c. 65, ibid., s. 37 ; 52 & 53 Yict. c. 56, Lely’s 
tit. “ Bastardy ” ; lie Grrey, (1902) 2 Ir. Statutes, tit. “ Poor.” 

E. 684. 
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1787, 1788. 2 Bro. Oh. 431 ; Dick. 712. 

Conditions in Restraint of Marriage. — Public Policy. 

Legacy to a daughter, one moiety of which was to be paid to her at 
twenty-one, if then unmarried, and the other moiety at twenty-five, if then 
unmarried; but in case she married befo wenty-one, with the consent 
of her mother, to be settled upon her as mentioned in the will. The 
daughter married under twenty-one, without the consent of her mother : 
Held, that the legacy did not vest in the daughter upon the marriage, and 
that she never came under the description to which the gift of the legacy 
was attached. 

Eighaed Kee (a), the putative father of the plaintiff Margaret 
Christiana Scott, by his will devised as follows : — I will that my 
executors, hereinafter named, do, with all convenient speed after 
my decease, |)urchase the sum of 5,000L South Sea Annuities, 1751, 
in their names, upon trust that they, or the survivors or survivor of 
them, do stand possessed thereof, and receive the dividends from 
time to time as the same shall grow due, and thereout pay and 
apply the sum of 60Z. yearly, and every year, in and towards the 
maintenance and education of my grandson, Eichard Dryer, till he 
shall arrive at the age of fifteen years ; and if my said grandson 
should then choose to go to the university, from thenceforth to pay 
and apply 120Z. per annum in and towards his said maintenance and 
education at the university ; but if my said grandson shall not go to 
the university, I will that, ouf of the sum of 5,000L and the dividends 
and savings arising thereon then made, a sum not exceeding 400Z. be 

(a) The statement of the case and ment have been abridged, and so much 
arguments are taken from 2 Bro. Oh. of them as relates to the power of an 
431; the judgment from Dick. 712. executor to pledge property has been 
The statement, arguments, and judg- omitted. 
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applied in placing out my said grandson to any trade, profession or 
employment lie may, with the approbation of 1113^ Sxecntor, choose. 
And my will and meaning is, that the surplus dividends, if any, 
over and beside such allowances as aforesaid, from time to time he 
invested in the like South Sea Annuities, and that the said capital 
sum, with such surplus dividends, he transferred to my said grandson 
at his age of twenty -one years, if he shall be living, but if he shall die 
before that age, I give the said annuities between Mrs, Elizabeth 
Tyler, who now lives with me, and niy god-daughter, Margaret 
Christiana Tyler, egually to be divided between them, share and share 
alike, but the share of my god-daughter not to be transferred to her 
till twenty-one. And if she shall die before her arrival at that age, I 
give her share to the said Elizabeth Tyler, for her own use and 
benefit; also I will that my executors hereinafter named, do, with all 
convenient speed after my decease, purchase the sum of 10,OOOZ. 
South Sea Annuities, 1751, in their names, upon the timsts after 
mentioned, that is to say, upon trust that they and the survivor 
and survivors of them do stand possessed thereof, and out of the 
dividends pay or permit the said Elizabeth Tyler to take or receive 
yearly, and every year, as the same shall become payable, the sum of 
lOOZ. for the maintenance and education of my said god- daughter, 
Margaret Christiana Tyler, until her age of twenty-one years, which 
will be on the 18th of June, 1785, and add the surplus of such divi- 
dends from time to time to the said capital stock ; and at her said 
age of tiventy-one years, I will that one moiety of the said capital stock 
of 10,0001. and the savings thereof, be and transferred to my 
said god-daughter, in case she shall then be unmarried ; and that, at 
her age of twenty-five years, if she shall then be unmarried, I will that 
the other moiety of the said 10,000L be then transferred to her for her 
own use and benefit ; but in case my said god-daughter shall marry 
before her said age of twenty -one years, with the consent of her said 
mother, Elizabeth Tyler, I will that one nioiety of the said 10,OOOL, 
with the savings made, be settled on my said god-daughter, for her 
separate use, and her issue, in such manner as her said mother, 
Elizabeth Tyler, shall think proper, and the other moiety thereof, with 
the surplus dividends, disposed of, as she, my said god-daughter, shall 
think fit ; but in case my said god- daughter shall depart this life 
before her arrival at the a^e of twenty-five years, unmarried, then, and 
W. & T. — VOL. I. 36 
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ill such case, I give the said 10,000/. to her said mother, Elimheth 
Tyler, for her omi use and benefit. I give, devise, and bequeath to 
my executors, and to their heirs, all my freehold messuages or 
tenements, with the appurtenances, in Denmark Court in the Strand, 
being Nos. 2, 3, 4, and 5, in trust that they and the survivor of 
them, and the heirs and assigns of such survivor, do from time to 
time receive the rents and profits thereof, and lay out the same in 
Government securities, to the use of my aforesaid god-daugliter, 
Margaret Christiana Tyler, till her age of twenty-one years; and 
from and after her attaining that age, I give the said messuages, and 
the rents, issue, and profits received by my said executors in tire 
mean time, to my said god-daughter, her heirs, executors, adminis- 
trators, and assigns, for ever; but if my said god- daughter shall 
depart this life before she shall attain the age of twenty-one years, I 
give and devise the said messuages, or tenements and premises, to 
my said grandson, Eichard Dryer, if living, his heirs and assigns ; 
but if dead, I give and devise the same to the said Elizabeth Tyler, 
her heirs and assigns for ever.” He then gave other dispositions not 
material to this case and app)ointed the aforesaid Elwabeth Tyler, 
George Shakespear the elder, Charles Maheiv, and PhUip Nind, his 
executors and trustees. 

In 1774, James Cockburn left to the plaintiff- Margaret Christiana 
Tyler a legacy of 100/., and made the defendant Tyler executrix, and 
Eichard Kee died in September, 1776, without revoking his will. 
The plaintiff Samuel Scott, about the latter end of 1782, paid his 
addresses to the other plaintiff*, Margaret Christiana, and by her 
consent made proposals to the defendant Elizabeth Tyler relative 
to a marriage with her daughter, offering to settle her own fortune, 
together with a reasonable part of his own, upon the marriage, which 
proposal was rejected by the defendant; but on the 17th of May, 
1783, he married the other plaintiff*, Margaret Christiana, without 
her mother's consent. 

In 1786, Elizabeth Tyler became a bankrui3t. 

The original and supplemental bill prayed (amongst other things) 
that the right of Margaret Christiana to the 10,000/. South Sea 
Stock might be declared, and the same settled on the marriage. 

The defendant Elizabeth Tyler by her answer denied that the 
marriage of the plaintiff was by her consent, and insisted, that, 
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for want of performance of that condition, the plaintiff Margaret 
Christiana liad forfeited her legacy of 10,000Z. Soijth Sea Annuities, 
which had fallen into the residuary estate of the testator. 

The case was argued on three days in Easter and three in Trinity 
Term, 1787. 

Mr. Mansjield, for the ];)laiiitiffs. — Margaret Christiana Tyler, 
having married under her age of twenty-one, is entitled to the legacy 
of 10,000?. If she married under that age, a moiety was to be settled 
on the marriage, the other to he paid as she should direct. She, 
having married, is therefore become entitled to it. It is objected 
that she is not entitled, because her marriage with the other plaintiff 
was not with the consent of her mother, whose consent was made 
necessary by the testator’s will. The doctrine of our law is, that 
wherever there is a personal legacy or a portion payable out of money 
only, and not out of land, and a condition is annexed of not marry- 
ing without consent, the clause restraining marriage is construed to 
be in terrorem only, and void ; and it is immaterial whether the 
condition be precedent or subsequent. In this point our law follows 
the civil law, as far as personal property is concerned. Pie cited the 
cases mentioned below (a). 

Mr. Scott (h), on the same side. — Independently of the clause 
containing the condition of marrying with consent, it may be argued, 
that the testator intended the legatee to have the 10,000?. in every 
event except one ; namely, that of her dying unmarried under the 
age of twenty-ffve years, which, by her marriage, is now become 
impossible. On the authorities, it is clear, that this being a personal 
legacy, the condition, as far as it requires the consent of Mrs. Tyler, 
is m terrorem only, and therefore void in law ; and that, in fact, the 
condition, as far as it is legal, is complied with by the marriage. He 
cited the cases and authorities mentioned below (c). 

(a) Hervey v. Aston, Gas. t. Talb. 

212, 1 Atk. 361, and Comyiis’ Eep. 

726 ; Reynisli v. Martin, 3 Atk. 330 ; 

Elton V. E., 1 Wils. 159. 

(b) Afterwards Earl of Eldon. 

(c) Long V. Dennis, 4 Burr. 2052 ; 

Godolph. Oiphan’s Leg. b. 1, c. 15 ; 

Godolpb. b. 3, c. 17 ; Swinburne, b. 4, 


c. 12, p. 266; Wlieeler v. Bingham, 1 
"Wil^. 135 ; Piggott v. Morriss, Sel. Ok. 
Gas. 26, 2 Eq. Gas. Abr. 214 ; Under- 
wood r. Morris, 2 Atk. 184 ; Sempkill 
V. Bayly, Pr. Gk. 562 ; Garbut v. Hil- 
, ton, 1 Atk. 381 ; Bellasis v. Ermine, 
1 Ok. Gas. 22. 
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Mr. Alexander, on the same side. 

Mr, Hardinge, for the defendant Elizabeth Tyler and her 
assignees. — (1.) One of the four alternative contingencies upon 
which the daughter’s interest is to depend, and which alone can found 
her claim to the limitation of this entire sum for lier benefit, is not 
accomplished. She has not married before the age of twentj^-one 
with liermother’s consent.” The alternative, respecting this marriage 
with consent, is not merely formal, nor is it by way of substitution 
for other alternatives, and with an equal benefit annexed, but sub- 
stantially different, and with additional benefit. She is to attain the 
age of twenty-one — a mere contingency of time — or slie is to attain 
it unmarried ; or she is to attain the age of twenty-five before 
marriage ; or she is to marry witli her mother’s consent under the 
age of twenty-one. Upon every one of these alternatives after the 
first, her state is improved. In the first event, slie is to have cer- 
tain freehold houses. In the second, she is to have an immediate 
5,000L In the third, she is to have an additional 5,000Z. In the 
fourth, she is to have 10,OOOZ. before the age of twenty-one ; but 
5,000Z. is to be settled upon the marriage. The fourth contingency, 
interposing its earlier effects, saves the legatee from the restraint of 
the other stipulations, and by an act very much in her own power. 
The will does not compel her to be unmarried, or to wait for the age 
of twenty-five, or even that of twenty-one, before her marriage ; for 
she is only to marry with her mother’s consent before twenty-one, 
and the 10,000Z. is from that instant her own. 

(2.) There is no condition respecting marriage after the age of 
twenty-five ; and there is no condition requiring consent after the 
age of twenty-one. The contingency of time is definite, but 
coupled with a condition essential to its benefit, or indefinite, except 
as falling within a certain period, but so as to admit of being defined 
by the performance of a condition, — the marriage with consent. 
The will may be construed a^ if the words had been when she has 
attained the age of twenty-five unmarried, or when she has maiTied 
before twenty- one, with her mother’s consent.” 

(3.) There is no direct legacy to the daughter. The gift is to 
executors; and they are to pay at the several periods for her 
benefit. 
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(4.) She has a sure provision if she arrives at the age of twenty- 
one, married or unmarried, and married with or "without consent. 

(5.) Upon failure of the other events described, there is a marked 
and clear limitation over to the mother. But it is argued, that, upon 
the failure of this event (i.c. of the marriage before twenty-one, with 
consent), no limitation over to the mother appears in the will; and 
it is true, that, in terms, no such limitation is to be found. But 
there is a limitation over of the whole 10,000Z. directly to the mother, 
in the very next clause to this, upon the event of the daughter’s 
death before twenty -hve unmarried ; and she, the mother, is resi- 
duary legatee. 

Mr. Hargreave (a), for the assignees of Mrs. Tyler. — Concerning 
the 10,000/!. claimed by Mr. and Mrs. Scott, which is a question of 
great importance, as it involves the general doctrine of the Court as 
to gifts on condition of marriage being merely in terrorem. 

Under the will in question, Mr. and Mrs. Scott claim, in Mrs. 
Scott’s right, the legacy of 10,000L South Sea Annuities, and found 
their claim thus : — That, Mrs. Scott having married under twenty- 
one years of age, the material part of the contingency in Mr. Kee’s 
will respecting the legacy has taken effect, and, therefore, that she is 
entitled to the Stock, with the accumulation of interest. Against 
this the assignees contend that she is not so entitled, because she has 
married without the consent of her mother. 

The case has been argued on behalf of the plaintifts in two ways : 
—First, that Mrs. Scott’s title has accrued within the contingencies 
under the will. Secondly and principally, that the condition in the 
will, as far as it requires marriage with consent of the mother, is 
a condition in terrorem only, and, as such, null and inoperative. 

With respect to the first point, it is not much relied upon ; the 
true answer to it will be to state the contingencies. The first con- 
tingency is, that upon her attaining her age of twenty-one, a moiety 
of the Stock shall be transferred to her, in case she should be then 
unmarried ; the event is, that at t’wenty-one she was, and still is, 
married to Mr. Scott : this contingency^ therefore, has not happened. 
The next contingency is her attaining twenty-five, and being then 
unmarried, when the remaining moiety is to be transferred ; but to 

(a) See liarg. Jur. Arg. vol. i. p. 22. 
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this there is a double answer, — she lias not j^et attained twenty-five, 
and she is mavriecf. The third contingency" is, her marrying under 
twent3'-one with the consent of her mother ; hut this contingency 
neitlier has happened nor ever can happen ; for she married under 
twenty-one without consent, and has continued married till after her 
age of twenty-one. These are the only contingencies in tlie will, and 
are so framed that no one of them is complied with. 

As to the second and great point in the cause, namely : that it is 
the rule of the Court, in cases of legacies of personal property, to 
consider conditions in restraint of marriage as merelv in terrorein, 
unless where, upon the breach of the condition, the legacy is expressly 
devised over to a third person. That such a rule sliould ever liave 
existed appears wonderful; and if the authorities were out of tlie 
case, the rule could not be supported. 

The Roman law is the foundation of this rule, for it rejected sucli 
conditions as invalid ; our Ecclesiastical Courts followed this rule, 
and wlien the Courts of equity assumed a concurrent jurisdiction 
over legacies, they held themselves bound to adopt the same 
rules (a). 

Although it cannot be denied to be the law of the Court, yet the 
Court will not carry it an iota beyond its limits, and should resist its 
application to sucli a case as the present, on the following grounds, 
whicli the learned counsel argued very fully, namely : 

That the doctrine is inapplicable where the condition of marriage 
is precedent ; that the residuary devise in the present case is a 
sufficient devise over ; that the doctrine ought to be confined to 
immediate and direct legacies, and not to include a trust engrafted 
upon them, under whicli latter denomination the legacy in question 
must be admitted to be. 

Mr. Strafford, on the same side. 

Air. ISIansfield, in replj". — illdie question is that made on the will, 
whetlier this gift to the plaintiff Mrs. Scott is, or is not, a simple gift 
of the money in one of two events, or wliether she was, at all events, 
to have the mone}" in case she married. The first gift in the will is 

(a) Eeference was here made to the 1726, p. 94. And see an ample com- 
Lex Papia Poppsea. See Heineccins mentary on this chapter of the law in 
in legem Papiam Poppseam, 4to, the same book, p. 298. 
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that to Dryer, of 5,000/., payable when he should attain the age of 
twenty-one ; if he should die under that age, it ^yas to be divided 
between the defendant Elizabeth and the plaintiff Margaret Chris- 
tiana, and if the latter died under twenty-one, it was to go wholly to 
the defendant Elizabeth. Then comes the bequest upon which the 
question arises : he directs his executors to purchase 10,000/. South 
Sea Annuities, and gives a direct order that the interest (except the 
100/. a year maintenance) should accumulate until the plaintiff 
should attain her age of twenty-one years, then the accumulation was 
to stop, and half of the Stock, and all the savings, Avere to be paid to 
her, and at twenty-five the other moiety Avas to be paid. Then 
comes the provision for her marrying under twenty-one, and the gift 
of the Stock over to the mother, in case she should die under twenty- 
five, unmarried. He then proceeds to give her the houses at 
twenty-one, and if she dies under that age he gives them to Dryer, 
and then to the Elver Lee Bonds, which he gives to the plaintiff at 
twenty-one, and if she dies under that age he gives them to the 
mother, the defendant Elizabeth. He afterwards gives several 
legacies, and gives the residue to the defendant Elizabeth Tyler. It 
is a mere blunder by which the legacy is made to vest at tAventy- 
five ; he understands and means that she shall have it at tAventy-one, 
if married ; but if married before twenty-one, Avith consent, he meant 
to accelerate it, and that she should not, in that case, Avait till she 
attained twenty-one. The provisions as to twenty-one and twenty- 
five are a restraint of the precedent gift of the moiety and savings at 
twenty-one, at which age he gives her everything else — the houses, 
the Eiver Lee Bonds, and the contingency in Dryer’s legacy of 
6 , 000 /. 

If this be the fair construction, there is no pretence to say the 
legacy is forfeited by the marriage. On the fair construction, 
therefore, of the Avill, according to the true intent of the testator, 
if she Avas married she Avas to haA^e the Avhole at tAventy-one, 
and the provision in restraint of manfiage is as such in terror em 
only. 

If, hoAvever, the testator has expressed himself so imperfectly, that 
she is obliged to get rid of the objections Avhich have been raised 
to the legacy, we must consider what has been said on tlie several 
points. 
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There is no distinction between conditions precedent and coiiclitions 
subsequent, except with respect to lands, or where there is a devise 
over ; and in alf other cases a condition in restraint of marriage is 
void. In reasoning, subsequent conditions ought justly to prevail as 
much as precedent ones : but the doctrine is established, and it is too 
late to correct it, at least with respect to subsequent conditions. It 
is contended, however, that the authorities are different as to pre- 
cedent conditions; but the authorities put precedent conditions out 
of the way as mucli as subsequent ones. The doctrine is adopted 
from the civil law. They contend the civil law lias been inisunder- 
stood, and that we are now to give it a new construction. But if 
there is any error in the manner in wdiich the civil law has been 
construed, the time for correcting that error is past ; the doctrine is 
now established too strongly to be moved ; it has become the law of 
the Court, and the question only can arise, ho^v it has been under- 
stood and adopted. It is of no avail to understand it better than 
those who adopted and established the rule have done. But, in fact, 
the civil law does not admit the distinction between precedent and 
subsequent conditions. AVhat is the difference taken on the other 
side between these conditions ? That precedent conditions are 
favoured and must prevail ; that subsequent ones must be rigorously 
construed as to their validity, and may be dispensed witli where 
compensation can be made. At law there is no distinction between 
conditions precedent or subsequent, if the subsequent condition is 
broken. 

It has been endeavoured, on the other side, to bring in the devise 
over ; and they have argued, that, being given to the plaintiff in 
three events, that in all others the legacy goes to Mrs. Tyler. A 
devise over exists only where there is a gift to one, if he marry or 
do any other act : with a gift, if he does not, to another person. A 
residuary bequest does not amount to a devise over. There is no 
devise over here, but what there is in every case -where there is not 
an intestacy. 

Tliey contended, also, that here is an alternative provision. But 
the testator has said no such thing. The other gifts are without any 
reference to this legacy of 10,000L : if the plaintiff’ liad died under 
twenty-one, she would, according to their argument, have had 
nothing, for none of the other gifts vested before that time. There 
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is not the least ground to say that here is an alternative within the 
meaning of Gillet v. Wray^ where one thing is ^given in one event 
and another in another event. 

Another ground of argument has been that the restraint is only 
till twenty-one, though there is a passage in Swinburne, where a 
restraint to twenty is said to be good ; it is only given as his opinion ; 
and although the point might have occurred in two or three of the 
cases — as Amos v. Horner and Creagh v. Wilson, where the restraints 
were only temporary, — yet it was not insisted upon in those cases : 
and although the restraint in Underwood v. Morris was only till 
twenty-one, yet the condition was held void, and not a hint given 
that the circumstance of its being confined in point of time would 
make any difference. 

It is argued, moreover, that here the restraint was given to a 
parent. In the civil law, the mother could not be considered as 
a parent. Is there any possible distinction to be taken between a 
parent and a guardian ? The law makes no such distinction, and 
reason and common sense agree in this with the law. In Hervey v. 
Aston the consent first required was that of the mother ; but no 
distinction was made on that ground. 

The objection that this is a trust is also perfectly new. If there is 
any ground for this distinction, another case must be added to the 
exceptions upon this subject, that a condition in restraint of marriage 
annexed to a legacy given in trust for the legatee, will be good, 
though if the legacy be given immediately to the legatee, it will be 
void. And this is a distinction expected to be adopted in a Court 
which says, that trust estates follow the nature of legal estates. 
Although the Ecclesiastical Court has not in general a jurisdiction 
over trusts, it is by no means clear that that Court may not compel 
the executor to pay the legacy to the party actually entitled ; and 
where the executor is himself the trustee, that Court may undoubtedly 
compel him to pay it, as he in that case only is what he is in all 
cases — a trustee for the legatee. ' 

The cause stood over to the 20th of December, 1788, when it 
came on for judgment (a). 

(a) This judgment is from 2 Dick. 112. which was written, gave it to him, and 
Mr. Dickens states in a note, that Lord that the following was correctly copied 
Thurlow having read his judgment, from it. 
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Loed Chancellor Thurlow. — This is a bill filed by Samuel 
Scott and Margarej; Christiana bis wife, against Elizabeth Tyler, the 
residuary legatee and executrix of Eichard Kee, George Shakespear, 
Charles Mahew, and Philip Nind, executors and trustees named in 
the will of the same Eichard Kee, and Eicliard Dryer, his heir-at- 
law. 

The bill prays that the plaintilf Margaret Christiana’s rigid may 
be established in a trust fund of 10,000L South Sea Annuities, and 
that proper accounts ma}^ be directed accordingly. 

For this purpose the bill states the will of Eichai-d Kee, made on 
tlie 16th day of December, 1776, whereby he directs his executors 
to purchase 5,000?. South Sea xALimuities, of the year 1751, in their 
own names, but in trust to pay 60?. per annum for the maintenance 
of Eichard Dryer till his age of fifteen, and from thenceforward 
120?. per annum, with liberty to raise 400?. to put him out in some 
trade or j^rofession, the surplus profits to be .invested in the like 
Annuities, and the whole to be transferred to him at twenty-one ; 
but if he dies in the meantime, the whole is to be thereupon divided 
between the defendant Elizabeth Tyler and the plaintiff Margaret 
Christiana, the share of Margaret Christiana not to be transferred 
to her till her age of twenty-one, and if she dies sooner, her share 
is to go over to Elizabeth. 

He also directs his executors to |)^T-i'chase the sum of 10,000?. in 
the like Annuities, in their own names, in trust to pay Elizabeth 
Tyler 100?. per annum for the maintenance of Margaret Christiana 
till her age of twenty-one, the surplus to be laid out in the mean- 
time in the like Annuities ; at her age of Gventy-one, if then un- 
married, one moiety is to be transferred to Margaret Christiana, 
for her own use and benefit ; and at her age of twenty-five, if then 
unmarried, the remainder to be transferred in like manner. 

If she marries with the consent of Elizabeth, before twenty- one, 
a moiety of the whole sum is to be settled to her separate use, and 
for her issue, according to the discretion of Elizabeth ; the other 
moiety to be disposed of as Margaret Christiana shall think fit ; if 
she dies unmarried, before her age of twenty-five, the whole is to 
go over to Elizabeth. 

He also gives to the same trustees certain freeholds in Denmark 
Court, ill trust to lay up the rents till Margaret Christiana shall 
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attain twenty-one, whereui^on he gives both the estates and their 
produce to her ahsoliitety ; or if she dies sooner, |o Eichard Dr 3 ^er, 
or if he be then dead, to Elizabeth Tyler. 

He gives divers other legacies. All the rest of his estate, real 
and personal, he gives to Elizabeth Tyler, absolutely, whom he 
looks upon as a wife. 

He died on the 3rd of November, 1776, leaving Elizabeth surviving, 
and Margaret Christiana, his natural daughter by her. 

On the 17th of Ma}^ 1783, the plaintiff Samuel Scott clandestinely 
and against the will of Elizabeth, married Margaret Christiana, then 
an infant of eighteen years. Elizabeth objected to it as an improvi- 
dent match, by reason of his inferior circumstances, his advanced 
age, and the family which he had by one of his former wives, and 
warned her daughter of the consequence. 

And, as the plaintiff Samuel Scott states, by a deed of the 13th of 
May", 1783, he has covenanted to settle Margaret Christiana’s fortune 
on her and lier children, after his own death, if she or they should 
survive him. 

The bill further states the will of James Cockburn, who died in 
October, 1774, leaving Elizabeth Tyler his executrix, mid Margaret 
Christiana a legatee of 100/. 

All the executors proved Eichard Kee’s will; Elizabeth T 3 der 
alone acted. 

Elizabeth Tyler forthwith transferred 5,000/. South Sea Annuities 
into the names of the trustees, which have been since transferred to 
Dryer, together with the accumulations, and that legacy has been 
duly discharged. 

In August, 1777, she transferred 10,000/. South Sea Annuities 
into the names of herself and co-trustees, together with the further 
sum of 1,000/. of like Annuities, whereof she has constantly received 
the produce ; she received, in like manner, the rents of the freeliold 
houses and the interest of the securities on the Elver Lee. 

Slie admits the legacy of 100/. to i^emain due, and tliat she had 
assets, but claims a debt of 900/. against the plaintiff Samuel Scott. 

In March, 1786, Elizabeth Tyler became a bankrupt, a commis- 
sion issued, and Sir Edward Vernon, Thomas Hanke}", John Marr, 
and Malcolm Cockburn, \vere chosen assignees. 

Upon this matter questions arise, whether, as the case stands, 
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the plaintiffs have any and what interest in the 10,000Z. South Sea 
Annuities. 

The testator makes four several bequests to his daughter, a con- 
tingent interest in the 5,000L South Sea Annuities originally given 
to Dryer, the 10,000Z. South Sea Annuities in question, the freehold 
tenements, and the Lee Bonds, all upon the event of her living till 
the age of twentj^-one, married or unmarried. If slie dies before 
twenty-one, the first, third, and fourth bequests take no place, and 
yet the interest of the fourth is to be paid to lier separate use, 
notwithstanding her coverture during her infancy; but there is an 
event upon which the second bequest may take x>hice before twenty- 
one, namely, if she marries before that age ivith the consent of her 
mother. 

It is impossible not to suspect that the testator has failed o ^ 

expressing his full intention concerning this bequest of the 10,000Z. 

He gave it to the daughter on a double contingency, — her age, and 
being then unmarried ; he seems to have meant it for the mother on 
the contrary event ; but he has given it over also to her on a double 
contingency, — the death of the daughter before her age, and un- 
married. This leaves a middle case, — the premature marriage of the 
daughter, — in which neither can claim under the form of tliis bequest. 

Again, he has provided for the anticipation of the daughter’s title, 
by another double contingency ; namely, marriage before twenty-one 
and with consent of the mother ; but, in case of a ma)Tiage between 
twenty-one and twenty-five, with or without consent, half the legacy 
would remain undisposed of ; which it can hardly be imagined he 
meant. 

Some endeavours were used to infer, from the terms in which it 
was given to the mother, that, in all other events, it was meant for 
the daughter; it is more probable, that, in the case of the daughter’s 
not becoming entitled, it was meant for the mother ; but neither 
conjecture is sufficiently collected from the actual expression, by any 
admissible rules of interpretaliion. 

The main argument for the plaintiff’ turned on this proposition, 
that one branch of the contingency upon which the legacy was given 
(or rather anticipated) implied a condition in restraint of marriage, 
which is merely void, and consequently the legacy became absolute. 

In support of this position, innumerable decisions of tiiis Court 
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were quoted ; but the cases are so short, and the dicta so general, as 
to afibrd me no distinct view of the principle upon ^hich the rule is 
laid dowui, or, consequentljq of the extent of the rule, or of the nature 
of the exceptions to which its own principle makes it liable. 

The earlier cases refer in general terms to the canon law, as 
the rule by which all legacies are to be governed. By that law 
undoubtedly all conditions which fall within the scope of this 
objection, — the restraint of marriage, — are reputed void, and, as 
they speak, pro non adjectis. But those cases go no way towards 
ascertaining the nature and extent of the objection. 

Towards the latter end of the last and beginning of the present 
century, the matter is more loosely handled. The canon law is not 
referred to (professedly at least) as affording a distinct and positive 
rule for annulling the obnoxious conditions ; on the contrary, they 
are treated as partaking of the force allowed them by the law of 
England. But in respect of their importing a restraint of marriage, 
they are treated at the same time as unfavourable, and contrary to the 
common iveal and good order of society. It is reasoned that parental 
duty and affection are violated when a child is stripped of its just 
expectations ; that such an intention is improbably imputed to a 
parent, particularly in those instances where there was no mis- 
alliance, as in marriage with the houses of Bellasis (a), Bertie (h), 
Cecil and Semphill (c), which the parent, had he been alive, would 
probably have approved. These ideas apply indifferently to bequests 
of land and of money, and were, in fact, so applied in one very 
remarkable case; nay, to avoid the supposed force of these obnoxious 
conditions, strained constructions were made upon doubtful signs of 
consent, and every mode of artificial reasoning was adopted to relax 
their rigour. This was thought more practicable by calling them 
conditions subsequent, although, if that had made such difference, 
they were, and indeed, must have been generally, conditions prece- 
dent, as being the terms on which the legacy was made to vest. At 
length it became a common phrase, that such conditions were only 
in terrorem, I do not find it was ever seriously supposed to have 
been the testator’s intention to hold out the terror of that which 

(a) Bellasis v. Erniiue, 1 Cb. Ca. Ca. 129. 

22. (c) Semphill Bayly, Pr. Ch. 562. 

(b) Bertie v. Lord Falkland, 3 Ch. 
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lie never meant should happen; but tlie Court disposed of siicli 

conditions so as to make them amount to no more. 

# 

On the other band, some provision against improvident matclies, 
especially during infancy, or to a certain age, could not be thought 
an unreasonable precaution for parents to entertain. The custom 
of London has been found reasonable, whicli forfeits the portion on 
the marriage of an infant orplian without consent (a). The Court 
of ChanceiT is in the constant habit of restraining and punisliing 
such marriages ; and the Legislature (6) has at length adopted tlie 
same idea, as far as it was thought general regulation could in sound 
policy go. 

In this situation the matter was found about tlie middle of tlie 
present century, when doubts occurred wliicli divided the sentiments 
of the first men of the age. The difficulty seems to have consisted 
principally in reconciling the cases, or rather the arguments, on 
wdiich they proceeded. The better opinion, or at least, that which 
prevailed, was, that devises of land, with which the canon law never 
had any concern, should follow the rule of the common law ; and 
that legacies of money, being of that sort, should follow the rule of 
the canon law. 

Land devised, charges upon it, powers to be exercised over it, 
money legacies referring to such charges, money to be laid out in 
lands (though I do not find this yet resolved), follow the rule of the 
common law, and such trusts are to be executed by analogy to it. 

Mere money legacies follow the rule of the canon law ; and all 
trusts of that nature are to be executed with analogy to that. 

But still, if I am not mistaken, the question remains unresolved, 
What is the nature and extent of that rule, as applied to conditions 
in restraint of marriage ? 

The canon law prevails in this country only so far as it hath been 
actually received, with such amplifications and limitations as time 
and occasion have introduced, and subject at all times to the muni- 
cipal law. It is founded on the civil law ; consequently, the tenets 
of that law also may serve to illustrate the received rules of the 
canon law. 

By the civil law, the provision of a child was considered as a debt 


(«) Poden V. Hewlett, 1 Yern. 354. 


(b) 2f) Geo. 2, c. 33. 
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of nature, of which the laws of civil societ}^ also exacted the 2 Da 3 uneiit, 
insomuch that a will was regarded as inoificious, which did not in 
some sort satisfy it. 

By the 2 ->ositiYe institutions of that law, it was also jjrovided, si 
qiiis ccelihatus, vel viduitatis conditionem hceredif legatariove hijimxerit ; 
lueres, legatariusve e conditione liheri sunto ; neque eo ininus delatam 
Imreditatem, legatimve, ex hac lege, consequantur (a). 

In amj^lification of this law, it seems to have been well settled, in 
all times, that if, instead of creating a condition absolutely enjoining 
celibacy, or widowhood, the same be referred to the advice or dis- 
cretion of another, particularly an interested person, it is deemed a 
fraud on the law, and treated accordingly ; that is, the condition so 
imposed is holden for void. 

Upon the same principle, in further amplification of the law, all 
distinction is abolished between precedent and subsequent conditions ; 
for it would be an easy evasion of such a law, if a slight turn of the 
phrase were allowed to put it aside. It has rather, therefore, been 
construed, that the condition is performed by the marriage, wdiich is 
the only lawful part of the condition, or by asking the consent ; for 
that alone is a lawful condition; and for the rest, the condition not 
being lawful, is holden pro no7i adjectd. 

On the other hand, the ancient rule of the civil law has suffered 
much limitation in descending to us. 

The case of widowhood is altogether excepted by the Novels (h) ; 
and injunctions to keep that state are made lawful conditions. 

So is every condition which does not, directly or indirectly, im 2 )ort 
an absolute injunction to celibacy. 

Therefore, an injunction to ask the consent (c), as I have said 
before, is a lawful condition, as not restraining marriage generally. 

A condition not to marry a widow is no unlawful injunction, for 
the reason given before. 

So, of an annuity to a widows during her widowhood (d). 


(«) Heineccius ad legum Papiam 
Pop]pa3ani, 1776, p, 294. And see the 
Commentary’', p. 298. 

(h) Novell. 22, c. 44. 

(c) Sutton V. Jewke, 2 Ch. R. 9; 
Oreagh v. Wilson, 2 Yern. 572 ; Ash- 
ton V. A., Pr. Oh. 226 ; Chauncy v. 


Gray don, 2 Atk. 616 ; Hemmings v. 
Munkley, 1 Bro. Ch. 304 ; Dashwood 
V. Bulkeley, 10 Y. 230 ; Re Whiting’s 
Settlement, (1905) 1 Oh. 96. 

(d) Jordan v. Holkham, Amb. 209 ; 
Barton y. B., 2 Yern. 308. 
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A condition to marry, or not to marry, Titus or Meevia, is good, 
for this reason, tli^t it implies no general restraint ; besides, in the 
first case it seems to have a bounty to Titus or Maevia in view (a). 

In like manner, the injunction which prescribes the due cere- 
monies, and the place of marriage, is a lawful condition, and is not 
understood as operating the general prohibition of marriage. 

Still more is a condition good, which only limits the time to 
twenty-one (5), or any other reasonable age, provided this be not 
evasivel}^ used as a covered purpose to restrain marriage generally. 
And this must obtain still more forcibly where the lex loci implies 
the same restraint. 

Nay, according to G-odoljphin, the use of a thing may be given 
during celibac}^ ; for the purpose of intermediate maintenance will 
not be interpreted maliciously, to a charge of restraining marriage (c). 

It seems also agreed on all hands, that when, on any condition, 
however restrictive of marriage, the legacy is given over to pious 
uses, the intention of the party shall be deemed to regard those 
uses, and not to have aimed at the objectionable purpose of 
restraining marriage (d). 

As we receive the canon law, a bequest over, to any purpose, or 
person, shall be interpi’eted in the same manner, and make a con- 
ditional limitation. 

It was made a question^ formerly, what a legatee should take on 
her marriage, under a bequest of 200Z. if she married, or lOOZ. if she 
did not. Some thought 300Z., some 200Z., some lOOZ. In our books 
we find it determined formerly, in the case of a greater legacy given 
upon marriage with consent, or after a certain age, and a less in the 
other events, that the greater legacy was not forfeited by marrying 
against the condition (e) ; but those decisions happened in the period 
alluded to before, when the worth of the alliance was thought a 
sufficient reason for a favourable interpretation, as it was called, of 
the condition; but Lord Cotvper determined otherwise, on alternative 
bequests (/). * 


(a) JervoisG v, Duke, 1 Yern. 19 ; 
Eandal v. Payne, 1 Bro. Ch. 55. 

(b) Stackpole v. Beaumont, 3 Y. 89. 

(c) See Webb v, Grace, 2 Ph. 701, 
reversing B. 0. 15 Si. 384 ; Morley v. 
Bennoldson, 2 Ha. 670, 580. 


(d) Swinb. Part 4, sects. 12, 14. 

(e) Hicks v, Pendarvis, Ereem. Oh. 
Eep. 41, 2 Eq. Ca. Abr. 212 ; Bellasis 
V. Ermine, 1 Oh. Oa. 22. 

(/) Oreagh v. Wilson, 2 Yern. 572 ; 
Giliet Wray, 1 P. W. 284. 
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It is true that the foregoing limitations, which are detailed in 
Swinburne and Godolphin, are not found in our rejports so expressly 
stated ; but the cases did not call for such particularity, except 
those few alluded to before, which turned upon the looser doctrine 
of favourable interpretation, and that, which is not to be supported, 
of Underwood v. Morris (a), and which was determined by Mr. Justice 
Parker, sitting for the Lord Chancellor. It does not appear by any 
report that I have seen to have been closely considered ; it is con- 
trary to the canon and civil law, and apparently unreasonable, the 
restraint having been imposed only till twenty-one, and the marriage 
contracted improvidently at sixteen. I therefore agree with the late 
Lords Commissioners (b) in denying the authority. 

Sir Dudley Rider, in arguing the case of HerveyY. Aston, expressly 
founds his argument on the perpetuation of the restraint ; and 
Dr. Strahan, who argued on the same side, admits the qualification 
of time, place, and person, as given before. 

The will before us contains a residuary bequest ; but that has 
been repeatedly, and well enough determined, to leave the con- 
ditional legacy in statu quo (c) ; it only prevents that which has not 
been disposed of already, whatever be its amount, from falling by 
order of law to the executor or next-of-kin. 

But the great vice of the argument in favour of the daughter lies 
here. It was not contended against the rules above mentioned, if 
the bequest had been to her at twenty-one or twenty-five, in case 
she was then unmarried, without more, that she could have claimed 
the legacy at any other time, or in any other case. But, because 
the mother was empowered to accelerate the gift by her consent to a 
proper marriage, and a proper settlement, it was thence argued, 
that it was indirectly putting an illegal constraint upon marriage. 
Now, if the first branch of the gift did not impose a direct restraint, 


(a) 2 Atk. 184, 

(b) See Hemmings v. Munkley, 1 
Ero. Oh. 304 ; and see Stackpole v. 
Beaumont, 3 Y. 89 ; Knight v. Cameron, 
14 Y. 389 ; Clifiord v. Beaumont, 4 
Buss. 325. 

(c) Semphill v. Bayly, Pr. Ch. 562 ; 
Paget V. Haywood, cited 1 Atk. 378, 
overruling Amos v, Horner, 1 Eq. Ga. 

IV, & T. — VOL. 


Abr, 112, pl. 9, but where there is an 
express direction that the forfeited 
legacy shall fall into the residue, see 
Wheeler v. Bingham, 3 Atk. 364 ; 
Lloyd V, Branton, 3 Mer. 108, over- 
ruling dictum in Reeves v. Herne, 5 
Yin. Abr. 343, pl. 41 ; and see Ellis 
E., 1 Sch. &L. 1 ; /?e Whiting’s Settle-* 
ment, (1905) 1 Ch. 96* 
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ill contradiction of law, the relaxation of that condition certainly 
would not operate as an indirect restraint of the same nature. 

I am therefore of opinion, that the daughter, having married at 
eighteen improvidently, so far as appears, and against the anxious 
prohibition of the mother, never came under the description to 
■which the gift of the 10,OOOL was attached. 

It w^as therefore void, and a part of the residue ; consequently, it 
belongs to the assignees of the mother, the defendants ; and the bill 
must be dismissed, so far as it seeks to have that trust executed. 


NOTES. 

1. Generally. 

2. Testamentary gifts, p. 579. 

3. Conditions precedent, p. 58 1. 

4. Conditions subsequent, p. 583. 

5. Limitations until marriage as distinguished from conditions, p. 587. 

6. As to consent to marriage, p. 591. 

7. Contract in restraint of marriage or in fraud of marriage contract, 

p. 598. 

8. As to conditions annexed to gifts for the purpose of effecting the separa- 

tion of husband and wife, p. 602. 

1. Generally. 

Upon principles of public policy, conditions annexed to legacies, 
or contracts, operating unduly in restraint of marriage, as ^vell as 
contracts entered into for the purpose of promoting marriage for 
reward, or in fraud of one of the parties to the marriage or their 
friends, are utterly null and void. This note deals with the subject 
of conditions in restraint of marriage. The refined distinctions as 
to the legality or illegality of these conditions, which have been 
made in the Ecclesiastical Courts and in Courts of Equity, apply 
only to personal legacies and money arising from the sale of lands 
directed to be sold by a valid testamentary trust (a). As to legacies 
out of real estate, they follow the rule that the common law pre- 
scribes and common sense supports, and conditions as to marriage 
annexed to them, not being otherwise illegal, are held binding. 
This distinction is said to have arisen from blind superstitious 
adherence of the ecclesiastical lawyers to the text of the civil law. 
Lord Loughhoroiighy C., said, They never reasoned, but only 
looked into the books and transferred the rule, without weighing the 

(a) Fee Jirman, Wills (1893), p. 885 ; Bellairs i’. B., 18 Eq. 510, 516. 


CONDITIONS IN RESTRAINT OF* MARRIACE. 


579' 


Scott Y. Tyler. 

circumstances, as positive rules to guide them ” {a). But the 
Courts of Equity have departed from the civil law^iii most important 
particulars, and have in fact made new rules applicable to legacies 
out of personal estate (Jj). 

2. Testamentary Grifts. 

By the common law, all conditions annexed to legacies generalljj 
X)rohibiting marriage (by which is meant a lawful marriage) (c*), are 
void, as being contrary to the common weal and good order of 
society : ” per Lord Thwrlow in the principal case, p. 573, supra (d). 

So also conditions such as lead to a prohable prohibition of 
marriage are void. Thus, where a legacy was given by a testator 
to his daughter, payable on her marriage or age of twenty-one, upon 
condition that she shall not marry without consent, or shall not 
marry a man who shall not be seised of an estate in fee simple, or 
of freehold property of the clear yearly value of 500L,” the condition 
was held void, as being too general {e). 

But all conditions which do not, dii’ectly or indirectl}", import an 
absolute injunction to celibacy are valid. Thus, a condition to 
marry or not to marry any particular person (/) ; or a native of any 
particular country (g) ; or a person belonging to a particular class, 
as a domestic servant or a kinsman (h) ; or to a particular religion, 
as a Papist (i); or a person not professing the Jewish religion, or 
not born a Jew, though converted to Judaism (k) ; or a condition 
which prescribes the ceremonies of marriage, as those of the 
Quakers (1) ; or which prohibits marriage before twenty-one, or 
other reasonable age (m), even before twenty-eight (n), is not illegal. 

(a) Stackpole i\ Beaumont, 3 V. (/) Jarvis v. Duke, 1 Vern. 19; 

89, 96, 3 E. R. 52. Randal v. Pajme, 1 Bro. Ch. 55. 

(5) Bellairs Eq. pp. 513, 515. [g) Perrin i\ Lyon, 9 East, 170, but 

(c) Be MLougklin, 1 L. R. Ir. 421. see W. v, B., 11 B. 621. 

(d) Keily v. Monck, 3 Ridg. P. C. (//) Jenner v. Turner, 16 C. D. 188; 

205, 244, 247, 261 ; Hervey v. Aston, Chapman v. Perkins, (1905) A. 0. 106. 
Com. Rep. 726, 729 ; 8, 0., 1 Atk. (i) Duggan v. Kelly, 10 Ir. Eq. E. 
361, 1 Eq. Ca. Abr. 110, pi. 2, (n.)a. ; 295. 

Rishton v. Cobb, 9 Si. 615, 619, 5 My. (A-^ Hodgson Halford, 11 C. D. 
& C. 145 ; Morley v. Eennoldson, 2 959. 

Ha. 570; Connelly C., 7 Moore, P. (/) Haughton i\ H., 1 Moll. 611. 

C. C. 438. As to real estate, seep. 583, (gn) Stackpole v. Beaumont, 3 Y. 89, 

infra, Note 4. 3 E. R. 52, infra, p. 582. 

(e) Keily i\ Monck, 3 Ridg. P. C. {n) Younge v. Purse, 8 De C. M. & 

205, And see Long a. Dennis, 4 Burr. Gr. 756, infra, p. 583; and see p. 576, 
2052 ; Ellis i\ E,, 1 Sch. & L. 1. supra. 
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A condition, however, not to marry a man of a particular profes* 
sion or calling, whether there be a limitation over or not, is illegal (a), 
upon the ground, it is presumed, that it leads to a probable prohibi- 
tion of marriage (5) ; but it has been held that a condition in a will 
of real estate, that a devisee should not marry some person, being or 
ever having been a domestic servant, is valid (e). 

Conditions offering an inducement, to husband or wife, to live 
separate are illegal ; thus conditions decreasing an annuity of a wife 
if she lives again with her Imsband, or increasing a legacy to a 
husband if he separates from his wife, are invalid (</). 

A parent, however, may make a provision for his daiigliter cease 
on her taking the veil, or becoming permanently connected with a 
convent. The condition is conditio rci liciUe, and so the rules 
derived from conditions in restraint of marriage or otherwise against 
the liberty of the law, are inapplicable ” (c). And it is clear that, 
according to our law, a gift until marriage or remarriage, and when 
the party marries or remarries then over, is good (/). But a woman 
cannot take under a gift until she remarries where her marriage with 
the testator is declared void ah initio in his lifetime (g), 

A question has arisen where a testator makes a bequest to one 
whom he supposes a widow, under which she is to receive an annuity 
so long as she continues unmarried, whether she is entitled to a 
perpetual annuity, though at the date of the will she is married to 
a second husband. It was decided by Cottendiam, L.C., in lUshton 
V. Cohb (h), that she was so entitled. But in lie Boddingtonf supra, 
Selhornef C., said he should have great difficulty in following that 
decision. 

Conditions restraining marriage under the age of twenty-one or 

(a) 1 Eq. Ca. Abr. 110, pi. 2, (b.) a. (1897) 2 Ok. 255. 

(b) Eeil}^ t’. Monck, 3 Eidg. P. 0 (/) Morley v, Eennoldson, p. 585, 

205, 265. infra; Barton i;. B:, 2 Yern, 308 ; Jor- 

(c) Jenner v. Turner, 16 C, D. 188. dan v. lioMiam, Amb. 209 ; Lloyd v, 

(d) Bean t’. Griffith, 1 Jur. (N. S.) L., 2 Si. (N. S.) 255, 263 ; Newton r. 

1045 ; Cartwright v. C., 3 De G. M. & N., 2 J. & H. 356 ; and see Note 5, 

G. 982. Op. Marlborough 1 ’. M., (1901) infra. 

1 Ch. 165; and Me Hope Johnstone, (g) Me Boddington, 22 0. B. 597, 

(1904) 1 Ch. 470. 25 C. B. 685. 

(e) Per Lord Oramvorth, Dickson’s (A) 5 My. & C. 145, affirming the 
Trusts, 1 Si. (N. S.), 37, 46; and see decision of SJmdwell, 7.-0., 9 Si. 615; 
Claveiing v. Ellison, 8 Be G. M. & G. ef. Wagstaff, (1908) 1 Oh. 162; and 
662 ; 7 H. L. Gas. 707 ; Me Catt’s Trusts, Anderson v. Berkley, (1902) 1 Oh. 

2 Hem.&M. 52 ; Y^ainwTight -r. Miller, 936, 
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other reasonable age, unless with the consent of parents, guardians, 
or executors (and with a gift over in the case ^of personalty), are 
valid {a). 

But although such restraint may be valid, the efficiency of the 
condition imposed will depend, in a great measure, upon the nature 
of the property, and of the condition itself ; for, as is laid down in 
the principal case, in construing conditions in restraint of marriage, 
annexed to a devise of lands, charges upon it, powers to be exercised 
over it, money legacies referring to such charges, and money to be 
laid out in land, a Court of Piquity will follow the rule of the common 
laii\ If they are annexed to a mere personal legacy, it will follow 
the rules of the Ecclesiastical Court, derived from the civil law, 
except so far as they have been modified or departed from by 
its own decisions, although no substantial reason exists for such 
distinction (6). 

There is a marked distinction, however, between conditions 
precedent and conditions subsequent; for where a condition is 
precedent, as the estate cannot commence until the condition is 
performed, the condition is beneficial, as creating an estate, and 
ought to be construed favourably. Where, however, a condition 
is subsequent, as it operates by way of destruction of an estate 
already in existence, and is of a penal nature, it ought to be 
construed strictly. 

3. Conditions Precedent. 


With regard to a devise of land (c), or of a portion to be raised 
out of land, or a legacy having reference, and given as an augmenta- 
tion, to a portion to be raised from land (d), on condition of marry- 
ing tvith consent, it is clear that it will not take effect unless the 
condition be complied with, even although there be no gift over ; for 
such condition is valid at common law (c). 


(a) Sutton V. Jewke, 2 Ch. E. 9; 
Creagh v. Wilson, 2 Yern. 573; 
Ashton V. A., Pr. Ch. 226; Chauncy v, 
Graydon, 2 Atk, 616; Stackpole v, 
Beaumont, p, 582, infra; Clifford v, 
Beaumont, 4 Russ. 325, overruling 
Hemmings v, Munkley, 1 Bro. Ch. 
304 ; Dashwood v. Bulkeley, 10 
V. 230 ; and see Clarke v, Parker, 19 
V. 1, 12 E, E. 124; Beaumont v. 
Squire, 17 Q. B. 933 ; Be Whiting s 
Settlement, (1905) 1 Ch, 96. 


(b) Supra, p. 574 ; Stackpole v, 
Beaumont, 3 Y. 89, 3 E. E. 52; 
Pearce v. Loman, 3 Y. 139; Bellairs 
V. B., IS Eq. 510. 

See p. 583, infra ; Fry v. Porter, 
1 Oh. Ca. 138 ; Bertie v, Falkland, 3 
Oh. Ca. 129. 

(d) Reeves Herne, 5 Yin. Abr. 
343, pi. 41 ; Hervey v, Aston, 1 Atk. 
361 ; Eeynish r. Martio, 3 Atk. 330. 

(e) Supra, p. 574 ; infra, p. 583, 
Pt. 4. 
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With respect to personalty, however, the cases are ver}' difticiilt to 
reconcile (a) ; but J:here are certainly many cases which have been 
decided after great deliberation which show tliat where a personal 
legacy is bequeathed to a person upon marriage under twenty-one, 
or other reasonable period, icith the consoit of persons designated 
by the testator, the legacy wall not vest unless the consent be 
first obtained; for the condition is precedent; and, as it imposes 
no other restraint upon the liberty of marriage than is imposed or 
allowed by the law and policy of the land, it is good, icJiether there 
he a limitation over or not (h). 

In Stachpole v. Beaumont (c), the testator devised liis real estates 
in remainder to the use of L. W., or such person, if any, with wdiom 
she should first intermarry, “if before twenty-one, then wdth the 
consent of his trustees, or the survivor of them,” for their joint 
lives, and the life of the survivor, &c. Towards the end of his wall, 
he gave to L. W. 10,000Z., “paj^able and to be paid to her as 
follows : — 5,000h upon her marriage with such consent as afore- 
said, and 5,000h within two years next afterwards.” L. W., while 
an infant, and a wwd of the Court, eloped, and w^as married in 
Scotland without the consent of the trustees. Lord Rosslpn held, 
that she was not entitled to the legacy. “ Confined to cases,” said 
his Lordship, “ where the restraint operates only iq) to the age, till 
which, by the law and policy of the country, consent is necessary, I 
have no difficulty to say there is no authority to lead the Court to 
pronounce a proposition so repugnant to that law, as that such a 
condition is invalid. In Scott v. 'Tyler (rZ), there is a very accurate, 
though not a very extended, opinion of Lord Thurlow (reported b}' 
Brown), which carries conviction along with it. The question is, 
not whether any forfeiture has been incurred, but 'whether the 

parties to wdioin the legacy is given have put themselves in a 

^situation to answer that description of the person to take. There 
is no gift here but in the direction to pay ; for I cannot stop in the 
middle of a sentence. He gives her 10,000?., that is, in effect, two 
sums of 5,000?., one payable upon her marriage with consent. She 
has not married with consent. She has married without it. Can 
she claim the 5,000?. under the wall ? I do not see the great 

(a) See Jarman (1893), p. 888. Scott v. Tyler, supra; Be Brownswill, 

{h) Hemmings v. Munkley, 1 Bro. 18 C. D. 61. 

Oil. 304, 1 Cox, 38 ; overruling (c) 3 Y. 89, 3 E. E. 52. 

Underwood v. Morris, 2 Atk. 184; {d) 2 Bro. Ch. 431. 
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importance of tlie distinction 1123011 a bequest over of the legacy. It 
is one of the points that occurred to Judges sitting here, to deliver 
them from the difficulty arising from the rule of the civil law 
adopted without seeing the ground and the reason of aiiidying it to 
this country under different circumstances ” (a). 

So where there is another legacy or 2')rovision for the legatee in 
the event of marriage without consent (h). In both these instances 
the testator may be considered to have shoivn it to be his intention, 
by a gift over to another, in the first, and by a different gift to the 
legatee in the second case, that the condition should not be taken 
merely as in terror em. 

In Young e v. Furse (c), the Lords Justices, reversing Bomilly, 
M.R., held that where a legacy or annuity is given b}^ a parent to 
his daughter provided she does not marry before a certain age, as 
for instance the age of twenty-eight, she will not be entitled to the 
legacy or annuity if she many before that age, even with the consent 
of her parent. 

There is some doubt, with regard to a personal legacy, whether a 
condition precedent requiring consent generally^ without reference 
to the age of the legatee, is valid, unless it be accompanied by a 
bequest over on marriage without consent, in wdiich case it is clearly 
valid (d). But conditions in general restraint of marriage, though 
accompanied by a gift over, are invalid {e)» 


4 . Conditions Subsequent. 

As to devises of real estate, some cases suggest that wdien the 
object of the will is in general restraint of marriage, and for the 


promotion of celibacy, the Courts 
contrary to public policy and void 

{a) And see Clifford v. Beaumont, 4- 
Buss. 325 ; Knight v. Cameron, 14 Y. 
389 ; Be Nourse, (1899) 1 Ch. 63 ; but 
see Beynish v, Martin, 3 Atk. 330 ; 1 
Wils. 130. 

(b) Creagh v. Wilson, 2 Yern. 572 ; 
Gillet V. Wray, 1 P. W. 284 ; cf. 
Holmes v. Lysaght, 2 Bro. P. C. 261 ; 
Beynish v. Martin, 3 Atk. 330. See 
Be Noui'se, (1899) 1 Ch. 63, following 
Gillet r. Wray and distinguishing 
Beynish v. Martin. 


will hold such a condition to be 
(/). There does not appear to 

(c) 8 Be a. M. & G. 756. 

{d) Malcolm v. O’Callaghan, 2 Madd. 
349 ; Gardiner v. Slater, 25 B. 509. 

(e) Jarman (1893), 885, citing Mor- 
ley V. Bennoldson, 2 Ha. 570 ; Lloyd 
r. L., 2 Si. (N. S.) 255 ; Bellairs v,B., 
18 Eq. 510. 

(/) See Perrin v. Lyon, 9 East, 170 ; 
Jones V. J., 1 Q. B. D. p. 282 : Jarman 
(1893), pp. 885, 892; and an article in 
Law Quarterly Beview, Jan. 1896, by 
Mr. T. Cyprian Williams. 
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be any autliorit}^ distinctly showing that such a condition annexed 
to a devise of real estate is void, excejit, perhaps, the case of Llojjcl 
V. L. (a), 

A condition subsequent in restraint of marriage is void in the 
case of a tenancy in tail, because it is repugnant to that 
estate (h). 

But in several early cases such conditions, in a devise of land, 
have apparently been assumed to be valid at common law (c), as 
when annexed to a portion charged on land (d), powers to be 
exercised over it (e), money legacies referring to sucli charges (/), 
money to be laid out in land (g) ; and it lias been stated hy 
Jesselj M.R., that in such cases a charge on land follows the rule 
of common law, as it is called, as distinguished from the rule of 
equity (/i). 

A later case shows that a devise to a person, either by a 
limitation over or condition made to cease on marriage, will not, if 
the Court can make out the object to be not to restrain marriage 
but to make a provision for the devisee during celibacy, be held to 
be invalid. Thus, in Jones v. J. (i), lands were devised by the 
testator to his sister M., her daughter E., and S., the daughter of 
D. Jones, ‘^jointly during their lifetime” : if any or some of the 
before-mentioned parties named depart this life, his or her share or 
shares go to my sister, J., wife of J. D., together wdth her daughter 
M., during their lifetime.” Provided the said M., daughter of tlie 
said J., my sister, shall remain in her present state of single woman, 
otherwise if she shall alter her piresent state of single woman, and 
bind herself in wedlock, she is liable to lose her share of the said 
property immediately, and her share to be possessed and enjoyed by 
the other mentioned parties share and share alike.” Mary, the 
daughter of Jemima, having succeeded to a share of the land, 

(a) 2 Si. (N. S.) 255. There was a {d) Pawlett v, P., 1 Yern. 204, 321 ; 
gift of a mixed fund and also of a Harvey v. Aston, 1 Atk. 361 ; cf. 
copyhold, subject to a condition de- Eeynish v. Martin, 3 Atk. 330. 
termining the gift in case of marriage (e) Per Lord Tlnirloiv, ante, p. 574. 
and a gift over. The condition was (/) Ib. 

held void both as to the mixed fund [g) Per Lord Thtirloiu, ante, p. 574. 
and also as to the copyhold. See also (h) Bellahs v, B., 18 Eq. p. 513, and 
18 Eq. 1 ). 517. p. 574, supra. 

(5) Earl of Arundel’s case, Jenk. 6 (i) 1 Q. B. D. 279. See W^ebb v. 

Cent. Ca. 26, p, 243 ; 3 Dyer, 342, b. Grace, p. 589, infra; Potter v, 

W Ib. Eichards, 24 L. J. Gh. 488. 
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married one Evans. It was held that the estate of Mary Evans in 
the land ceased on her marriage, for that the objej3t of the testator 
appeared to be, not to restrain marriage, but to provide for Mary 
Evans while she was unmarried, and that the question whether 
the clause amounted to a limitation or condition was immaterial, 
as the authorities upon such a distinction did not apply to a devise 
of realty {a). 

In the case of yersonalty, if a legacy is given subject to a con- 
dition in restraint of marriage which is general, and also subsequent, 
then the condition is altogether void, and the legatee retains the 
interest given to him, discharged of the condition, even although 
there be a limitation over. Thus in Morley v. Rennoldson (b), the 
testator bequeathed the residue of his personal estate to his 
daughter upon trust for her maintenance and support until she 
attained twenty-one or married with the consent of his trustees 
under that age ; and upon her attaining such age or her marriage, 
for her separate use, with remainder to her children ; and in case of 
her death without issue, he bequeathed the same to certain legatees 
in remainder. The testator, afterwards, by a codicil, declared 
that, in consequence of a nervous debility, his daughter was unfit 
for the control of herself, and his will was, that she should not 
marry ; and in case of her marriage or death, he gave the property 
he had bequeathed to her over to the same legatees in remainder. 
It was held by Sir James Wigrain, V.-C., that the restraint upon 
marriage being general, the condition was void, notwithstanding 
the limitation over. ^‘I cannot do otherwise than hold,” said his 
Honour, “that this is a conditional gift in general restraint of 
marriage, by which the testator seeks to cut down an interest which 
he had given by will ; and, therefore, that I must hold this to be a 
void condition.” 

The result is the same where the property given, subject to a 
condition in general restraint of marriage, is a mixed fund arising 
from the proceeds of realty and personalty (c), or is income 
arising from such a mixed fund, and semble, if it be a legacy 
out of the proceeds of realt}^ directed to be converted (d), '' or 


{a) Consider lines 16-25 of the 
judgment, 1 Q,. B. D. p. 282. 

{h) 2 Ha, 570. This case was heard 
(1895) 1 Oh. 449, C. A,, on a point left 
open by the V.-C. 


(c) Lloyd V, L., 2 Si. (N. S.) 255. 

(d) Bellairs v. B., 18 Eq. 514, per 
Jessel, M.R. ; Ee Hart’s Trusts, 3 
De G. & J. 195 (proceeds of conversion 
of land). 
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where the property consists of real and personal estate^ given 
together (a). 

Where the condition in restraint of marriage is not general^ but 
against marriage with a particular person (5), or restraining a widow 
of a testator from marrying again (c), in the absence of a gift over 
upon breach of the condition, it has been construed as in terrorem 
merely (d) . 

Where, however, there is a gift over on such a marriage, and even, 
it seems, wdiere the gift to a ividow is made to cease upon marriage, 
a condition subsequent against marriage, attached to a devise or 
bequest, is valid, not only when the legatee or devisee is the widow of 
the testator (e), but also when she is the widow of another person (/), 
and a gift over on the second marriage of a man will be valid {g). 

Where a legacy is given to a 'woman absolutely, at a certain time, 
and there is a subsequent condition requiring consent to marriage, 
the condition will be construed as in terrorem, if there he no bequest 
over, although there he a diminished gift to the legatee in the 
alternative of her marrying without consent Qi). And if the power of 
diminishing the legacy is delegated to another person, the condition 
will be considered as in terrorem merely, in the same manner as if 
the diminution of the legacy had been provided by the testator in his 
will (i). 

Should, however, the legacy be limited over to another person on 
the marriage without consent, the condition will not be considered 
merely as in terrorem, but on breach of it, the gift over will take 
effect (fc). 

Different reasons have been assigned by different judges for the 
operation of a bequest over. Some have said that it afforded a clear 

(a) Buddy v. G-resham, 2 L. E. Ir. 856 ; Tricker v. Kingsbury, 7 W. E. 
442. 652 ; cf. Be Tied well, (1891) 2 Cn. 

(5) W. V, B., 11 B. 621 ; and see 640. 

Poole V, Bott, 11 Ha. 33. {g) Allen v. Jackson, 1 0. D. 399, 

(c) Marples v, Bainbridge, 1 Madd. [li) Garret v. Pritty, 2 Yern. 293, 3 

590 ; Barton V. B., 2 Vern. 308. Mer. 120 (n.). But see Be Nourse, 

{d) Cf. Lloyd v. Branton, 3 1^1 er. (1899) 1 Oh. 63, distinguishing Eey- 

108, infra, p. 587 ; Be Whifing’s nish v. Martin, 3 Atk. 830. 

Settlement, (1905) 1 Ch, 96. (v‘) Wheeler v. Bingham, 3 Atk. 

(e) Tricker v. Kingsbury, 7 W. E. 367. 

652 ; Craven v> Brady, L. E. 4 Ch. (/c) Stratton r. Grymes, 2 Yern. 

296 ; Dickson’s Trusts, 1 Si. (N. S.) 37. 357 ; Barton v. B., 2 Yern. 308 ; Be 

(/) Charlton v, Coomhes, 11 W. E. Whiting’s Settlement, (1905) 1 Ch. 96. 
1038; Newton 'y. Marsden, 2 J. & H. 
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manifestation of the intention of the testator not to make the 
declaration of forfeiture merely ^OT*orm, which ^ might otherwise 
have been presumed. Others have said, that it was the interest of 
the devisee over which made the difference; and that the clause 
ceased to be merely a condition of forfeiture, and became a condi- 
tional limitation, to which the Court was bound to give effect. 
Whatever might be the ground of decision, it was held that where 
the testator only declared that, in case of marriage without consent, 
the legatee should forfeit what had been before given, but did not say 
what should become of the legacy, such declaration w'ould remain 
wholly inoperative (a). 

It seems that the mere gift of a residue, as is laid clown by Lord 
Tliurlow, in the principal case, will not be considered as a bequest 
over, for it has been repeatedly determined that that will leave the 
legac}" in statu quo, as it only prevents that which has not been 
disposed of already, whatever be its amount, from falling, by order of 
law, to the executor or next of kin (6). But there is a clear distinction 
between a mere residuary bequest, and a direction that a legacy 
should sink into and form part of the residue ; for that is tantamount 
to a gift over to the persons participating in the residue (c). 


5. Limitations until Marriage as Distinguished from Conditions. 


Although in some respects a condition and a limitation may have 
the same effect, yet in English law there is a great distinction 
between them ” (d). The Court should first determine whether the 
particular words are words of limitation or constitute a condition, 
and then apply the law (c). The distinction does not apply to real 
estate (/). 

Where property is limited to a person until marriage, and upon 
marriage then over, the limitation is good. It is difficult,” says 
Wigram, V.-C., to understand how this could be otherwise : for in 
such a case there is nothing to give an interest beyond the marriage. 
If you suppose the case of a gift of a certain interest, and that 


(a) Per Grant, M.R. in Lloyd v, 
Branton, 3 Mer. 117. 

{1) Paget V. Haywood, cited 1 Atk. 
378; Keily v. Moiick, 3 Eidg. P. 0. 
235, 252 ; overruling Amos v. Horner, 
1 Eq. Ca. Abr. 112, pi. 9; see Bel- 
lairs V, B., 18 Eq. 510. 

(c) Wheeler x\ Bingham, 3 Atk. 


368 ; Lloyd v. Branton, 3 Mer. lOS, 
118;* Stevenson v. Abington, 11 W. 
E. 935. 

{d) Per Cotton, L. J, in Be Moore, 39 
0. D. p. 129. 

(e) See per Kay, J., Be Moore, 39 C. 
D. p. 119. 

(/) See Jones v. J., p. 584, supra. 
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interest sought to be abridged by a condition, you may strike out 
the condition and leave the original gift in operation ; but if the 
gift is until marriage, and no longer, there is nothing to carry the 
gift beyond the marriage (u). 

In Heath v. Lewis (5), a testator bequeathed an annuity to a single 
lady (if living and unmarried at the death of a prior annuitant) 
during the term of her natural life, if she shall so long remain 
unmarried : ” it was held by the Lord Justices to be a limitation as 
distinguished from a condition, and that the annuity ceased when tlie 
lady married. No gift over is required in the ease of a limitation as 
distinguished from a condition. 

In lie Moore (e), a testator directed his trustee to pay to his sister 
M,” ‘‘ during such time as she may live apart from her husband, 
before my son attains twenty-one years, the sum of 2/. 10.s‘. per week 
for her maintenance whilst so living apart from her husband.’' M. 
and her husband were married some years before the date of the will 
and never lived apart until some time after the death of the testator. 
The testator's son was living and an infant. Held on a full con- 
sideration of the cases that this was a limitation of weekl}!^ payments 
during a specified time, and not a legacy subject to a condition 
precedent or subsequent, and that the object of the limitation being 
to induce M. to live apart from her husband it was void (d). 

A limitation over is valid not only in the case of the marriage of a 
widow (e)j but also in the case of a widower (/). 

A gift to an unmarried person cannot be construed to mean a gift 
to that person so long as he shall remain unmarried. If, therefore, a 
testator makes a bequest to his unmarried children and a child 
became entitled to particip)ate in the bequest by filling the character 
of an unmarried child, such child will not lose that right by a sub- 
sequent marriage (p). 


(a) Moliey v. Eennoldson, 2 Ha. 
580. See also Jordan v, Ilolkham, 
Amb. 209; Barton v. B., 2 Yern, 308 ; 
Low V. Peers, 0. J. Wilmot’s Cases, 
369 ; Bird Hunsdon, 2 Swans. 342 ; 
Marples v. Bainbridge, 1 Madd. 590 ; 
Evans r. Bosser, 2 Hem. & M. 190. 

(5) 3 De a. M. & a. 954. 

(c) 39 C. D. 116 ; and see Be Hope 
Johnstone, (1904) 1 Ch. 470. 

(d) And see Webb v, Grace, 2 Ph. 
701, infra, p. 589 ; Heath v. Lewis, 3 


De G. M. & G. 954 ; Evans v. Bosser, 2 
Hem. & M. 190 ; Bochford v. Hackman, 
9 Ha. 475; Brown v. Peck, 1 Eden, 
140 ; Wren v, Bradley, 2 De G. & Sm. 
49 ; which were considered in i?e Moore ; 
and see Potter v, Bichards, 24 L. J. 
Ch. 488, and cf. Corbett v. C., 14 
P. D. 9. 

(e) Jordan v. Holkham, Amb. 209. 
(/) Allen V. Jackson, 1 0. D. 399. 
{g) Jubber v, J., 9 Si. 503. See also 
Ilallr. Bobertson, 4De G. M. & G. 781. 
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And where there is a contract to pay a certain sum until marriage, 
with a proviso that a smaller sum is to be paid^ afterwards, the 
limitation will hold good. Thus in JVebb v. Grace (a), A. cove- 
nanted to pay toE. C. during heiTife, subject to the proviso therein- 
after contained, an annuity of 40Z., the proviso being that in case 
E. C. should at any time tliereafter happen to many, the annuity 
should thenceforth be reduced to 20L only, which sum should, in such 
case, be paid and payable to E. C. from the time of her marriage for 
the remainder of her life. E. C, having married. Lord Cottenham, 
reversing the decision of Shadtvell, V.-C. (5), held her only to be 
entitled to the annuity of 2QL The question,” said his Lordship, 

turns upon the construction of the covenant ,* for there really cannot 
be any doubt as to the rule of law. The questions which have arisen 
as to conditions subsequent in restraint of marrying do not appear to 
me to apply. There can be no doubt that marriage may be made 
the ground of a limitation ceasing or commencing. It is unnecessary 
to refer to authorities for this purpose: liichards v. Baker {c), 
Sheffield v. Orrery (d), Gordon v. Adol2yhu$ (e), were cited in the 
argument. If then, this grant is a grant of 4:01, per annum until 
marriage, and, from that event happening, of 201. per annum for life, 
there can be no doubt but that such a gift is la^vful, and that, after 
marriage, there can be no demand for the 401, per annum. The 
claim is grounded upon contract and obligation on the part of the 
grantor ; the parties claiming must therefore prove that their claim 
is within the terms of the contract and obligation. ... Is there, 
in the covenant, any contract or obligation to pay 401, per annum 
after the marriage of E. C. ? The argument in favour of the claim 
assumes that there is an unqualified grant of an annuity of 401, per 
annum for life, and an attempt to defeat the gift by an illegal 
condition subsequent. This proposition, I think, fails in all its parts : 
for there is not any unqualified gift of an annuity of 40Z. for life ; the 
contract and obligation is, to pay to E. C. during her life, subject to 
the proviso hereinafter contained, an annuity of 401. at certain times 
specified. The contract and obligation is not absolute and unquali- 
fied, but explained, qualified, and bound by the loroviso, and must be 
construed precisely in the same manner as if the terms of the proviso 
had been introduced into and made part of the contract and obliga- 
tion. It is, therefore, to pay 40/. per annum to her during so much 

(a) 2 Ph. 701. See Jones J., (c) 2 Atk. 321. 

p. 584, supra. (d) 8 Atk. 282. 

{h) 15 Si, 384. (e) 3 Pro. P. 0. 306, ToniL edit. 
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of her life as she shall remain unmarried, which brings the case 
within the unquestioned rule of law, as acted upon in the cases 
referred to. One of them, indeed , — Sheffield v. Orrery — is, upon 
this point, stronger than the present ; for there was a gift for life, 
without any qualification in the terms of the grant, but a subsequent 
condition, giving the property over in the event of marriage ; and 
Lord Hardwicke said, that the gift over was to take effect on the 
marriage. There is another way in which this may be viewed 
equally fatal to the claim. The contract and obligation is, to pay a 
certain sum at certain stipulated periods during the life of E. C. ; but 
she is, by the proviso, at each of those periods to be qualified to 
receive it by the fact of not being married. Can she claim any 
of such payments, though disqualified by the fact of marriage ? 
The condition, therefore, if there be one, is precedent and not 
subsequent ” (a). 

A limitation over on marriage, if the marriage be with the testator 
himself, will not take effect, at all events, if the will be republished 
after the marriage, as the limitation would then, it seems, have 
reference to a subsequent marriage. Thus in Cooper v. C. (b), a 
testator by his will, dated in 1841, devised lands to trustees upon 
trust for B. for life, provided she does not marry, and from and after 
her decease or second marriage,” for other persons. In 1847 the 
testator married B., and afterwards made a codicil to his will which 
had the effect of republishing it. It ^vas held by Lord Chancellor 
Brady i that the devise to B. took effect notwithstanding her marriage 
to the testator (c). 

Where the object of a devisor appears to be, not to restrain 
marriage, but to provide for a single woman while she is unmarried, 
a gift over upon her marriage will take effect, and the question as to 
whether the clause containing such gift amounts to a condition or a 
limitation is immaterial, inasmuch as such a distinction does not 
apply to a devise of realty (d). 

A condition that trustees shall not pay over the shares of legatees 
without taking from them bonds that they will not intermarry or 
illegally cohabit with certaii\ persons, will not be enforced (c). 

■ (a) Cf. Be Moore, suin-a, p. 588. {<!) Jones v, J., 1 Q. B. D. 279, and 

(6) 6 Ir. Oh. E. 217. compare with the judgment of the 

(c) See also Re Corkers Minors, 1 M.E. in Bellairs v. B., 18 Eq. 510, at 
Ir. Jnr. 316 ; West v, Ken*, 6 Ir. Jur. p. 517 ; but see suiwa, pp, 581 et seq. 
HI ; McCulloch r. M‘Q., 3 Gif. 606. (e) Poole r. Bott, 11 Ha. 33. 
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6. As to Consent to Marriage. 

In the case of a condition subsequent, a marriage in the lifetime of 
the father, with his consent, or even his subsequent approbation (a), is 
equivalent to a marriage after his death with the consent of trustees (6). 

A condition in a will requiring the consent of trustees to marriage 
has been held not to be applicable to the second marriage of a 
daughter who had married between the date of the will and the 
death of the testator, and was a widow at his death (c). 

A condition forfeiting a legacy in the event of the legatee marrying 
a certain person without the testator’s written consent, has been 
limited to a marriage in the testator’s lifetime (d). 

Courts of equity will consider whether a substantial consent may 
not be inferred from the acts of the persons whose consent is required 
although no formal consent has been given. Thus where no par- 
ticular mode is prescribed for trustees to give their consent, it may be 
presumed that they have given it where they have allowed courtship 
and marriage to take place without expressing their dissent (e), 
especially if from any fraudulent or corrupt motive they have with- 
held actual consent (/). And so where a long period has elapsed 
after the forfeiture and no objection has been taken, assent may be 
presumed (g). And in Strange v. Smith (h), although the loritten 
consent of the mother w^as made requisite, Lord Hardivicke held 
that the mother having made her first offer to the intended husband, 
received him at her house, encouraged his addresses to her daughter, 
and treated with him and his father about the settlement, had 
thereby given her consent (although it does not appear by the 
report that it was in ’writing) ; and that she could not withdraw it. 
Eldon, C., cites this case in Clarke v. Parker (0, but does not 
notice that the consent was required to be in ’writing. In Worth- 
ington V, Evans {k), a letter was written by the trustee the day 

(a) Wheeler v. Warner, 1 S. & S. 304, Curran v. Corbet (1897), 1 Ir. E. 343. 

followed in Tweedale v. T., 7 0. D. 633. (c) Campbell v. Lord Netterville, 

(b) See Clarke v, Berkelej’’, 2 Vern. cited 2 V. 530, 10 V. 243; D’Aguilar 
720 ; Coffin v. Cooper, cited 1 Y. & B. v. Drinkwater, 2 Y. & B. 225. 

481; Parnell v, Lyon, 1 Y. & B. 479 ; (/) Mesgrett v. M., 2 Yern. 580. 

Coventry v. Higgins, 14 Si. 30 ; Yio- [g) Jaiman (1893), p. 894, citing He 

iett V. Brookman, 5 W. E. 342. Birch, 17 B. 358. 

(c) Crommelin V. C., 3 Y. 227 ; Hut- (7?) Amb. 263. 

cheson v. Hammond, 3 Bro. Ch. 128. (7) 19 Y. 1, 12 E. E. 124. 

{d) Booth r. Meyer, 38 L. T. 125 ; (/.•) 1 S. & S. 165. 
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before tlie wedding, and was held to be a sufficient consent in writing, 
and Leach, V.-C., said : '‘If there had not been such a letter, inasmuch 
as the formal consent in writing would have been executed bj" him, 
but for the accidental delay occasioned by the other trustee, and not 
from ail}’' change of purpose, the Court would have considered his 
consent to have been substantially given, according to the will ; be- 
cause he bad expressed his full approbation of the marriage, and only 
did not sign it for a reason personal to himself” (a). 

In Pollock V. Croft Qj)^ there was a bequest of personal estate to 
A., provided she married with the consent of B., but if she married 
without such consent, then to C. ; Grant, M.E., held that a general 
permission given by B. after A. attained twenty-one, to contract 
marriage as she might think fit, and subsequent approbation of a 
marriage contracted under such generalpermission without his know- 
ledge, was a sufficient compliance with the requisition. 

The Court will interfere where the refusal of consent by a trustee 
proceeds from any vicious, corrupt, or unreasonable cause (c). But 
even if the person who refuses his consent be the devisee over, he is 
not obliged to show his reason for dissent — it lies upon the party 
requiring assent to show that it has been unreasonably refused : 
“ for the testator must know that he has made necessary the consent 
of a person wdio has an interest” (d). 

And if a trustee, where consent to a marriage is required, refuse to 
interfere, either by consenting or objecting to a proposed match, the 
Court will direct a reference to inquire and state to the Court whether 
the marriage is a proper one (<?). 

If consent be once obtained, unless by fraud or misrepresenta- 
tion (/), it cannot without a sufficient reason (g) be withdrawn, 
especially if the person so withdrawing his consent would derive a 
benefit from a marriage without consent (ii). 


(a) And see Daley v. Desbouverie, 
2 Atk. 273, followed in Clarke v. Par- 
ker, 19 V. 1, 24, and in Re Smith, 44 

O. D. p. 659 ; D ‘Aguilar v. Drink- 

water, 2 Y. & B. 225 ; Re Brown, (1904) 
1 Ch. 120. • 

(h) 1 Mer. 181. See also Mercer v. 
Hall, 4 Bro. Ch. 228. 

(c) Dashwood r. Bulkeley, 10 Y. 
245, 12 E. E. p, 128 (n.) ; Clarke v. 
Parker, 19 Y. 18; Peyton v. Bury, 2 

P. W. 628. 


(d) Clarke v. Parker, 19 V. 22, 12 
E. E. 124. See, however, the remarks 
of Lord Hardwickemlleivej v. Aston, 
1 Atk. 381 ; and of Lord Mansfield in 
Long V. Dennis, 4 Burr. 2052. 

(e) Groldsinid v, Gr., G. Coop. 225. 

(./') Dillon V. Harris, 4 Bligh, 321. 

[g) Brown, (1904)1 Ch. 120. 

{h) Strange v.. Smith, Anih. 263 ; 
Merry v. Eyves, 1 Eden, I ; Le Jeune 
V, Budd, 6 Si. 441. 


CONDITIONS IN RESTRAINT OF MARRIAGE. 


598 


Seott T* Tyler. 

A conditional consent may be witlidi’awn upon non-performance of 
fbe conditions (a). 

When the consent of all the trustees is required, the consent of 
two, without the third being consulted, is insufficient, as there is a 
discretion in him as well as the others (5) ; but the consent of one 
of the executors or trustees who renounced or never acted, would 
according to the more recent authorities be unnecessary, the authority 
of consent being annexed to the office (c). 

Where the condition has become impossible by all the persons 
dying, whose consent was necessary before marriage, it is dis- 
charged (d). 

But if some only of such persons survive, the consent of such sur- 
vivors, although only a performance of the condition cy-iwes, will be 
sufficient. Thus where a legacy is given to a legatee on marriage 
upon a condition precedent requiring the consent of both parents of 
the legatee, the consent of the surviving parent will be deemed a 
sufficient compliance with the condition (e). A fortiori will this 
doctrine be applicable in the case of conditions subsequent. Thus 
where a legacy was bequeathed to a lady upon condition of her 
marrying with the consent of tivo persons who were also executors ; 
on the death of one of them, the condition being subsequent and 
become impossible, she might marry without the consent of the sur- 
vivor (/). 

Where, however, the consent of a class of persons as guardians is 
required, whose temporary non-existence could be easily replaced by 
an application to the Court, a marriage during the non-existence of 
guardians and consequently without consent, will prevent the vesting 
of a legacy given upon their consent (g). 


(a) Dashwood v. Bulkeley, 10 Y. 
230 ; D’Agmlar v. Drinkwater, 2 Y. & 
B. 225. 

(h) Clarke v, Parker, 19 Y. 1, 12 
R. R. 124. 

(c) See Clarke v. Parker, supra; 
Worthington v. Evans, 1 S. & S. 165 ; 
Boyce v, Corbally, LI. & G., 102, in 
which case, Graydon v. Hicks, 2 Atk. 
16, contra, was cited; Ewing v. Addi- 
son, 4 Jur. (N. S.) 1034; White v. 
MHermott, 7 Ir. R. 0. L. 4 ; of. 
Crawford v, Eorshaw, (1891) 2 Oh. 
261 ; £e Smith, (1904) 1 Oh. 139. 

W. & T. — VOL. I. 


(d) Per Lord Eardiuicbe in Graydon 
V. Hicks, 2 Atk. 16 ; Jones r. Suffolk, 
1 Bro. Ch. 528; Aisiabie v. Rice, 3 
Madd. 256 ; Grant v. Dyer, 2 Dow, 
93 ; see Be Greenwood, (1903) 1 Ch. 
746, 

(ej Dawson v. Oliver-Massey, 2 0. 
D. 753. See also Green v. G., 2 Jo. & 
Lat. 529 ; Ewing v. Addison, 7 W. R. 
23. 

(/) Peytons. Bury, 2 P. W. 626; 
but see Jones v, Suffolk, 1 Bro. Ch, 
529; CoUettv. C., 35 B. 312. 

{(j) i?e Brown’s Will &c., 18 C.D. 61, 

38 



594 


HUSBAND AND WIFE. 


Scott y, Tyler. 

And the consent of a guardian appointed by the infant herself 
would not have been sufficient (a). 

The same result was arrived at in the case of the marriage settle- 
ment of the father in which sums of money were held in trust for 
daughters who attained twenty-one or married with the consent of 
their parents or guardians (b). 

The subsequent approbation of persons whose consent is necessary 
to a marriage, is not generally sufficient, because it cannot amount to 
a performance of a condition, or dispense with a breach of it (c). 

In Burleton v* Humphrey (cl), the marriage “was to be with “ the 
consent or approbation ” of a trustee, who did not give his approbation 
until a month after the marriage: JJardecicfcc, Cb, distinguished 
between consent and approbation, and inclined to the opinion that 
the subsequent approbation would do. See, however, the remarks of 
Eldo7ij C. in Clarke v. Parker (e). 

In Long v. Ricketts (/), the condition was that the party should 
not marry against the consent of the trustees : a marriage contracted 
without their knowledge, but with their subsequent approbation, was 
held a breach of the condition. 

Where a legacy is to vest or be paid at a particular age, and then 
there is a clause of forfeiture on marriage without consent, such 
clause will be construed as having relation to a marriage under the 
specified age : and a marriage subsequent thereto without consent is 
no forfeiture {g). So if a bequest be made in trust for A, his heirs 
and executors when and as soon as he attained twerity-one, or 
married before that age with consent of gitardians, but if he should 
not attain twenty-one or marry without such consent, then over, 
Grant, M.K., held that on attaining twenty-one, A. was absolutely 
entitled, although he had previously married without consent (h). 

Where, however, there was a bequest to A. to be paid at twenty- 
one or marriage, but if A. died under twenty-one or married with- 
out consent of B. then over, and A. married under twenty-one 


{a) Be Brown’s WiU, &c., IS 0. D. 
61. 

Q>) Ib. 

(c) Eeynish v. Martin, 3 Atk. 330 ; 
Try V. Porter, 1 Ch. Cas. 138 ; 1 Mod. 
300. 

(d) Amb. 286. 

\e) 19 V. 21, 12 E. E, 124. 

, (/)2S.& 8.179. 


{g) Lloyd v. Branton, 3 Mer. 116; 
Osborn v. Brown, o Y. 527 ,* Knapp v, 
Noyes, Ambl. 662 ; Duggan v, Kelly, 
10 Ir. Eq. E. 473. 

(A) Austen v. Halsey, 13 Y. 125; 
Knight V. Cameron, 14 Y. 389 ; of. Pey- 
ton V, Bury, 2 P. W. 626 ; Dawson v. 
Oliver-Massey, 2 0, D, 753, 760, 
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without consent, it was held by Hardwicke, C., that a forfeiture had 
taken place {a). In the former class of cases it wjll be observed that 
the legacy given on a condition precedent vests, if either of the two 
contingencies happen. On the other hand, in the latter class the 
legacy given on a condition subsequent determines if either of these 
happens. 

The Court may relieve against forfeiture occasioned by the negli- 
gence of a trustee. Thus, in O' Callaghan v. Cooqxerih), a trust 
term was limited to trustees, to raise out of real estate portions for 
daughters, to be paid on marriage upon condition that they should 
be married with consent of their mother, or, after her death, of the 
trustees, and that the husband should previously make a settlement. 
A marriage Iniving taken place with the consent of the mother and 
the privity of the trustee, but by the neglect of the trustee, without 
any settlement, the Court, on a settlement being made, relieved 
against the forfeiture. 

A testator’s consent to a marriage to take place after his death, 
does not dispense with a condition of forfeiture annexed to a bequest 
in his will that the legatee shall forfeit the same in case he marry 
without the consent of persons named in the will (c). And where a 
bequest is until marriage, the consent of the testator to a marriage 
will not extend the bequest (d). 

But where the testator has not made the consent of other persons 
requisite, the question may arise, when he has imposed any condition 
with respect either to the time of marriage, or against marriage with 
a particular person, how far by his oxen consent to the marriage he 
will be held to have dispensed with the condition, and it seems that 
where the condition is subsequent, the consent of the person who 
imposed the condition will remove the consequence of its non-per- 
formance. Thus, in Smith v, Cowdery (c), a testator beqeathed his 
residuary personal estate unto his executors upon trust to pay and 
divide the same equally among his children Susannah, Mar}^, Ann, 
Fanny, and William, when they should respectively attain twenty- 
one, or on the day of marriage, the interest in the meantime to be 
applied for their maintenance, “ except his daughter Mary, whose 
share the testator directed should be paid to her upon the day of her 


(a) Chaunoy v. Graydon, 2 Atk. 

616 . 

(b) 5 Y.. 117. 

(c) Lowry v. Patterson, .8 Ir. B, Eq, 
372. 


(d) Bullo6k V. Bennett, 7 Be G. M. 
& G. 283; West Ferr, 6 Ir. Jur. 
141 ; Cooper 0., 6 Ir. Ob. E. 217. 

. (e) 2S. & S, 3d8. 

88 2 
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intermarriage with any other person excepting H. T., and the interest 
in the meantime to^be applied for her maintenance ; ” and the testa- 
tor directed that in case his daughter Mary should at any time 
thereafter intermarry with H. T., then upon trust to pay and divide 
her share of the residue of his personal estate,” unto and amongst 
his other children. The testator died on the 1st of June, 1795, but 
his daughter had during the testator’s lifetime, and with his consent, 
married H. T. Leachy V.-C., held that Mary was entitled to her 
legacy. The testator,” said his Honour, introduces a condition 
in his will to prevent the marriage of his daughter Mary with H. T. 
After the making of his will, his daughter married IT. T. with his 
express consent and approbation; and the condition is thus dispensed 
with. In coming to this conclusion I follow the cases of Clarke v. 
Berkeley {a) y Crominelin v. C. (5), and Parnell v. Lyon ” (c). 

But the consent of the testator will not dispense with a condition 
precedent, that is to say where the performance of the condition is 
necessary before any interest is taken by the intended legatee or 
devisee (d). 

As to whether conditions requiring marriage with consent are 
broken by a first marriage without consent, so as to disable a legatee 
from taking upon a second marriage with consent, seems to be some- 
what doubtful. In Stackpole v. Beaumont (e), where a legac}’’ was 
given by a testator to his daughter, payable upon her marriage, if 
before t^venty-one, with consent of trustees, the legatee having 
married before twenty-one, and without consent, Loughboroughy C., 
held that the legacy was not then payable. Afterwards, having 
attained twenty-one, she married a second husband, and claimed the 
legacy, but Leacliy M.E., thought himself bound by Lord Lough’- 
borough's decision from deciding in her favour (/). The point, how- 
ever, raised before Leach, V.-C., was not decided by Loughboroughy C., 
and Leach's, V.-C., judgment has been doubted (g). In Randal v. 
Payne {h), there was a bequest to J. and M., in case they married 
into certain families, and if they should not marry then over. Upon 


{a) 2 Vein. 729. 

{h) 3 Y. 227. 

(c) 1 Y. & B. 479; see Yiolett v, 
Brookman, 26 L. J. Ch. 308. Jarman 
(1893), p. 893 (n.). 

(d) Bullock V. Bennett, 7 De Gr. M. 
& G. 283 ; Youuge v. Lurse, 8 De G. 
kt. & G. 756 ; West v. Kerr, 6 Ir. Jur. 


141 ; Davis v. Angel, 31 B. 223. 

(e) 3 Y. 89, 3 E. E. 52. 

(/) Olifiord V. Beaumont, 4 Euss. 
325. 

(g) Beaumont v. Squhe, 17 Q. B. 
905 ; Davis v. Angel, 31 B. 223. 

{Ji) 1 Bro. Ch. 55. 
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their marrying into other families Lord Tlmrloiv (without suggest- 
ing that any forfeiture had thereby taken place> held that marriage 
with certain families being a condition precedent nothing could vest 
until it had taken place, and that they had their whole lives for the 
performance of the condition (a). 

In Lowe v. Manners (6), however, a devise, subject to a similar 
condition, was held to be at once forfeited bj^ marriage into another 
family. This case, however, is distinguishable from Randal v. 
Payne by the circumstance that, in Loive v. Manners^ from the day 
of marriage into another family each daughter was to be entitled to 
a fortune substituted for that given in the event of her husband 
having been one of the favoured families, thereby showing that the 
choice was only once tendered to her. 

Where a condition against marriage was broken by a widow, who 
concealed her second marriage, her husband, who was aware of the 
condition, ^vas held bound to refund the income which trustees had 
paid to her in ignorance of the marriage (c). 

Persons will not be permitted to allow a long time to elapse with- 
out making any claim, and then to insist on a forfeiture and throw 
on the persons entitled the burden of proving that there has been 
none (i). 

Ignorance of a condition annexed to a gift by will does not protect 
the devisee or legatee from the consequences of not complying with 
the condition (c), except where the devisee in such case is also heir- 
at-law of the devisor, for it has been expressly decided that neither 
neglect nor refusal to comply with a condition will subject an heir-at- 
law to the loss of an estate unless he has notice of the condition (/). 

In Re Greenwood (g) a testator, who died in 1853, devised his real 
estate upon trust for his daughter for life, and after her death for 
her children ; and if she should have no child he devised his real 
estate to N, in fee, on condition that in case the testator’s wife 
should be then living she should have the use for the then remainder 
of her life of the testator’s residence, and on further condition that N , 


{a) See Daddy v. Gresham, 2 L. E. 
Ir. 442. 

{h) 5 B. & Aid, 917. 

(c) Charlton v, Ooomhes, 4 Gif. 
382 ; cf. Preece v. Seaiie, 3 Jar. (N. S.) 
711. 

{d) Be Birch, 17 B. 358, in which 
case 28 years elapsed. 


(s) Porter v. Pry, Yent. 199; Be 
Hodges’ Legacy, 16 Eq. 92 ; A.stley r. 
Essex, 18 Eq. 290. 

(/) Doe d. Kenrick v, Beanderk, 11 
East, 657, 667 ; Doe d, Taylor v. Crisp, 
8 A. & E. 778 ; Murphy v. Broder, 9 
Ir. E. C, L. 123. 

(//) (1903) 1 Ch. 749. 
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should “ take and use ” the testator’s name only, but subject to the 
paj^ment of certaiiv legacies which the testator bequeathed only if 
his daughter should have no child, and which should be payable at 
her death exclusively out of the estates devised to N. The testator’s 
daughter and N. both survived the testator, but his wife was dead. 
The daughter, who was now in her fifty-ninth year, was married, 
but had had no children. N. died in her lifetime intestate. It was 
lield upon the construction of the will that the condition requiring 
N. to take and use the testator’s name was a condition subsequent, 
that is, a condition to operate only upon N. becoming entitled to 
the possession of the estate by the death of the daughter without 
children, and not before ; and that as he had been prevented from 
performing it by the act of God, the estate would, on the death of 
the daughter without children, vest absolutely in his legal personal 
representative freed from the condition. 

If a condition attached to a devise is capable of being construed 
either as a condition precedent or as a condition subsequent, the 
Court will prefer the latter construction. 

7. Contract in Restraint of Marriage, or in Fraud of the Marriage 

Contract. 

Certain agreements are treated as against public policy either as 
tending to impede freedom of consent and to introduce unfit and 
extraneous motives into the contracting of particular marriages, or 
as tending to hinder marriage in general (a). 

But where a contract is divisible, one alternative which is valid 
will not be rendered invalid by another alternative which is void, as 
being in restraint of marriage. Thus in Robinson v. Ommanney (6), 
an unmarried woman, having a power of appointing a sulil of money 
by will, made a will appointing it to a mortgagee and covenanted 
not to cancel, revoke, or annul the will. She afterwards became 
bankrupt, and obtained her dischai'ge, and after her discharge, she 
revoked her will, and made another appointing the sum of money to 
another person. The C. A.,^afiirming the decision of Kay^ J. (c), 
held, that the covenant not to revoke the wfill was divisible, and was 
not wholly void, although in one alternative At leas in restraint of 
marriage, 

A contract to marry a particular person, when that person is not 

(a) Pollock, Contracts (1902), p. if) 23 0. D. 285. 

350; Baker v, Wliite, 2 Yern. 215. (c) 21 0. D. 780. 
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bound by corresponding obligation, will be cancelled : ^‘it being con- 
trary to the nature and design of marriage, which ought to proceed 
from a free choice, and not from any compulsion ” {a). 

A contract by which persons were mutually bound to marry each 
other has been held valid at law (6). But although the contract 
may have been mutual and valid at law a Court of Equity has 
relieved against it, if it was a fraud upon a parent or a person in loco 
parentis from whom expectations were entertained; thus, a bond 
given to her suitor by a daughter, the father having forbidden her to 
see or encourage him, was, on the application of the daughter, set 
aside after the death of her father on the ground that had the father 
known of the bond and that the daughter had not submitted to his 
opinion about the match, he might probably have made other pro- 
visions for his daughter in his will, and that the transaction was 
therefore a fraud upon the father. This decision was given although 
mutual bonds had been exchanged between the daughter and her 
suitor (c). 

A covenant to pay a woman a sum of money as long as she con- 
tinues sole and unmarried is not illegal {cl). 

In another respect our Courts have not followed the civil law, by 
which proxenetce of the Eoman Law, or matchmakers, were allowed 
to stipulate for a reward not exceeding a certain amount, for pro- 
moting marriages ; for it has been held in equity, from a very early 
period, that all contracts or agreements for promoting marriages for 
reward (usually termed marriage brokage contracts) are utterly 
void {e). 

The vice of such a consideration was afterwards pleadable at 
law (/). 

And so far has the principle been carried, that Lord Redesdale 
declared a bond void which was given as a remuneration to the 
obligee for having assisted the obligor in effecting an elopement and 
marriage without the consent of the wife’s friends, although it was 
given voluntarily after marriage, and without any previous agreement 


(a) Key v. Bradshaw, 2 Yern. 102 ; 
and see Woodhouse v. Shepley, 2 Atk. 
535; Lowe i’. Peers, 4 Burr. 2225 ; 
Cock V. Rickards, 10 Y. 429, 8 B. E. 
23 ; Hartley v. Rice, 10 East, 22. 

(b) See Cock v. Rickards, 10 Y. 438, 
439 ; and Atkins v, Farr, 1 Atk. 28 ; 
S. C., 2 Eq. Ca. Abr. 247. 

(c) Woodkouse v. Skepley, 2 Atk. 


535. 

(^I) Gibson v. Dickie, 3 M. & S. 463. 

(e) Roberts v, R., 3 P. W. 76; Heap 
V. Marris, 2 Q. B. D. 630 ; Chester- 
field V. Janssen, 2 Yes. Sen. 156; ante, 
p. 303 ; Law v, L., Cas. t. Talk. 142 ; 
Hall V. Thynne, 1 Eq. Ca. Abr. 89, 
pi. 3, 3 P. W. 76, 3 Lev. 414. 

(/) Collins V, Blantern, 2 Wils. 347. 
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fortlie same (a). Whetlier the contract be to procure for reward the 
marriage of X. wiUi another specified person or to introduce to X, 
persons of the opposite sex with a view to a marriage between X* 
and one of them is immaterial, in each case the contract is illegal (6). 

The fact of the match being an equal or pro^^er one, will not 
render a marriage brokage contract valid (c) ; and such contract 
being contrary to public policy, is not capable of confirmation (d) ; 
and money paid pursuant to such contract has been recovered back 
in equity (e). 

Upon the same principle, every contract by which a parent or 
guardian obtains any securit})^ for promoting or consenting to the 
marriage of his child or ward, is void (/). So, in Duke qf Ilamiltori 
V. Lord Molimi {g), the mother being guardian, on tlie marriage of 
her daughter, insisted upon having from the intended Imsband a 
bond, in a penalty that he would give her a release of all accounts 
as guardian, within two years after the marriage. The bond was 
set aside, as the case was in the nature and within the reason of 
marriage brokage bonds, and there w^as no difference between giving 
a bond for procuring a marriage, and a bond to release part of 
what became due. 

Upon similar grounds, all contracts upon a treat}^ for a marriage, 
tending to deceive or mislead one of the parties to it, or their 
relatives, will be held void. Thus a security given by a son without 
the privity of his parents, who provided for him on his maiTiage, to 
return part of the portion of his wife, is void (Ji), So where, upon a 
marriage, a settlement was agreed to be made of certain property, by 
relations on each side, and after the marriage one of the parties 
procured an underhand agreement from the husband to defeat the 
settlement, it was set aside, and the original agreement carried into 
effect {%), 

So, where a man, on the treaty for the marriage of his sister, let 


(a) Williamson v. Gihon, 2 S. & L. 
357, 362. 

( h) Hermann v. Charlesworth, (1 905) 
2 K, B. 123, (0. A.) ; reversing, (1905) 1 
K. B. 24. 

(c) Cole V. Gibson, 1 Ves. Sen. 506. 

(d) Cole V, Gibson, 1 Ves. Sen. 503, 
506, 507 ; Boberts v, B., 3 P. W, 74, 
and Cox’s note (1). 

(e) Smith v, Brnning, 2 Yern. 392 ; 
S. 0., Goldsmith v, Bruning, 1 Eq. Ca. 


Abr. 89, pi. 4 ; Hermann v. Charles- 
worth, (1905) 2 K. B. 123. 

(/) Keat^;. Allen, 2 Vern. 588 ; S. 0., 
Pr. Ch. 267. 

{g) 2 Yern. 652 ; Gilb. Eq. B. 297. 
(h) Turton v. Benson, 1 P, W. 496 ; 
and see Hemp v. Coleman, Salk. 156. 

('/) Peyton v. Bladwell, 1 Yern. 240; 
Stribblehill v, Brett, 2 Vern. 445 ; S. 0., 
Pr. Ch. 165. 
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her have money, piivately, in order that her portion might appear 
as large as was insisted on by the intended husbai^d, and she gave a 
bond to her brother for the repayment of it, it was decreed to be 
delivered up (a). So, where a father, having,, upon the marriage of 
his son, made a settlement of an annuity upon the wife in full for 
her jointure, and in lieu of dower, the son, privatelj^ without the 
knowledge of his intended wife or her father, gave a bond to in- 
demnify his father against the annuity or rent-charge, it was held 
void by Sir "PF* Grants M.E., as a fraud upon the faith of the marriage 
contract (i). 

Relief will be granted in such transactions, although the party to 
the marriage seeking it be i^articeps crwiinis ; thus, in Redman v. 
R.(c), upon a treaty of marriage between A. and the daughter of B., 
B. would not consent to the marriage, because A. owed 200Z. to C, 
A.’s brother thereupon gave his bond to secure the debt, and A.’s 
bond was cancelled ; A., however, without the knowledge of B., but 
with the privity of his daughter, gave a counter-bond to his brother. 
Upon A.’s death, it was held, that the wife, though a party to the 
fraud, might set aside the bond ; and the Lord Chancellor said, that 
if A. had been alive, and a party, he might also have been relieved. 

The principle upon which this class of cases proceeds was much 
discussed in the case of Neville v. Wilkinson (d). There Mr. 
Neville, being about to marry, inquiry was made by the lady’s father 
to what extent he was indebted. Wilkinson, who w^as applied to, at 
the desire of Neville concealed a demand which he had against him ; 
after the marriage he attempted to recover it, and a bill was filed by 
Mr, Neville to restrain him. Lord Tlmrloio held, that Wilkinson, 
having made a misrepresentation, a Court of Equity must hold him 
to it ; observing that the principle on which such cases had been 
decided w^as, that faith in such contracts was so essential to the 
happiness both of the parents and children, that whoever treats 
fraudulently on such an occasion, shall not only not gain, but even 
lose by it ” (e). 

But equity will not interfere if another equally innocent person 


(a) Gale v, Lindo, 1 Yern, 475; and 
see Lamlee v. Hanman, 2 Yern. 499. 
(5) Palmer 'i;. Neave, 11 Y. 165. 

(c) 1 Yern. 3^3. 

{d) 1 Bro. Oh. 543. 

{e) Approved, Jorden v. Money, 5 


H.L. 0. 185, atp. 210 ; distinguished, 
Evans v, Wyatt, 31 B. at p. 222, And 
see Scott v. S., 1 Oox, 366 ; Shirley v, 
Eerrers, cited 11 Y. 536 ; The Yauxhall 
Bridge Company v. The Earl of 
Spencer, Jac. 67. 
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would thereby be injured. Thus, in Roberts v. R. (a), A. treated for 
the marriage of his son, and in the settlement on the son there was 
a power reserved to the father to jointure any wife whom he should 
marry in 200L per annum, he paying, or securing the payment, of 
IjOOOL to the son. The father treating about marrying a second 
wife, the son, pursuant to an agreement with the second wife’s 
relations, released the 1,000L, hut at or soon after the marriage took 
a new bond from his father, without tlie privity of the second wife 
or her relations. Upon a bill being filed by the father, Sir Joseph 
Jehyll, M.E., refused to set aside the bond given to the son, observing, 
that, whatever arguments could be made use of in favour of tlie 
father’s second wife or of the father, to prove that he ought to be 
discharged of the bond for pajnnent of the 1,000L, the very same 
arguments might be urged on behalf of the son and his wife, to prove 
that it ought to be paid. Thus, supposing it to be a hardship upon 
the father’s second wife that her husband should be forced to pay 
this IjOOOZ., in breach of the public and open agreement made by 
the son, was it not equally a hardship upon the son’s wife, and as 
much a violation of the open and fair agreement made on her 
marriage, that the 1,000L should not be paid upon the father’s 
making a second jointure, the consequence of \vhich would be, that, 
as the agreement on the son’s marriage was first, it ought to have 
the preference ? Qui prior est in tempore, potior est injure (5). 

As to settlements or contracts by a woman about to be married in 
fraud of marital rights, see Countess of Strathmore v. Bowes, infra, 
and notes. 

8. As to Conditions annexed to Gifts for the purpose of effecting the 
Separation of Husband and Wife. 

Upon principles of public policy it has been held, that where 
bequests are made to married women upon condition of their living 
separate from their husbands, the condition is void, being considered 
pro non scripto, but the bequest will he good (c). 

This pidnciple is not applicable where the bequest is of such a 
nature as not to influence the conduct of the husband and wife, and 
the bequest to the husband or wife living apart from each other is 

(а) 3 P. W. 65. Brown v. Peck, 1 Eden, 140 ; Wren ik 

(б) See the remarks on this case in Bradley, 2 De Gr. & Sm, 49. As to a 

Lee Hayes, 17 Ir, 0. L. E,' 394. limitation to the same effect, see Re. 

(c) Tennant v. Brail," Toth. 141 ; Moore, p. 587, supra. 
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to take effect immediately on the death of the testator. See Sheivell 
V. Dtvarris (a) : in that case a testatrix made a bequest of a moiety 
of her residuaiy personal estate to her nephew, provided and on the 
express condition that he should be residing with his then present 
wife, if she should be living at the time of the testatrix’s decease, 
but in case they should not at that time be living together as man 
and wife, then (subject as aforesaid) she gave and bequeathed one 
half of such moiety of the said residue unto the wife absolutely and 
the other half part thereof to the husband. It was held by Sir 
IF. Page Wood, V.-C., that the bequest was good notwithstanding 
the rule which avoids gifts providing for a future separation. The 
rule,” said his Honour, which avoids gifts providing for a future 
separation between husband and wife does not apply to a case like 
the present. Here the gift is by will, and merely provides for either 
contingency, namely, that of the husband and wife living together 
or separate at the moment when the will must take effect, namely, 
at the death of the testatrix. The bequest cannot influence their 
conduct, but takes effect immediately on the death, according to 
the then state of facts.” 

As to separations effected between husband and wife by their 
mutual consent, see the note to Stainlton v. S., post. 

(a) Johns. 172. 
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Husband and Wife. Ai’ticles of Separation. Specific Performance. 

Jurisdiction. 

The Court of Chancery exercises only its ordinary jurisdiction in 
giving effect to articles of separation between husband and wife, so 
far as they -regard an arrangement of property agreed upon. 

The Court, in decreeing specific ijerformance of such articles, does 
not inquire into the cause of the separation. 

The stopping of a suit in the Ecclesiastical Court for nullity of 
marriage, on the ground of impotency of the husband, is a sufficient 
consideration to him for articles of separation ; and so, it seems, is 
a covenant by a third party to pay his debts. 

Semhle, that the Court, after decreeing specific performance of the 
articles, may restrain the wife, as well as the husband, from proceeding 
in the suit for nullity (a). 

This was an appeal against a decree for specific performance of 
articles of separation between the appellant and his wife, the 
respondent. They were married in April, 1839. Differences arose 
between them soon after the marriage, and continued until May, 
1843, when Mrs, Wilson, by advice of her friends, went to reside 
at the house of Mr. Foster, her solicitor. On the 8th of that 
month the appellant was served with a citation from the Consistory 
Court of London, in a suk for nullity of marriage by reason of 
impotency. The appellant called next day on Mr. Foster, expressed 
his anxiety to stop the suit, and to enter into an amicable arrange- 
ment for a separation ; and proposed to execute a proper deed for 
that purpose, and to give up the interests which he took in his 

(a) 1 H. L. Oas. 556, 575, and infra, 615, 623. 
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wife’s property under their marriage settlement, and in virtue of his 
marital rights, in consideration of an annuity of 1,500Z. 

By the settlement executed previous to the mariuage, a freehold 
estate in the county of Southampton, called Drayton Lodge, of the 
value of 2,000Z. a year, to which Mrs. Wilson was entitled for her 
life, for her separate use, with remainder to her issue, under the 
will of Lady Frances Wilson, was secured to the same use, together 
with 3,000L consols, part of her own funds ; and a leasehold house 
and premises, called the Chelsea Park estate, which, with the land 
tax charged thereon, she had purchased some time before the 
marriage, w^ere settled to the use of the appellant during their joint 
lives, and to her, for her life, if she survived him, with remainder 
of the term absolutely to the appellant, his executors and assigns. 
The rest of the respondent’s property— consisting of freehold estates 
in the counties of York and Essex, worth together about 8,000Z. 
a year, devised to her by Sir Henry Wilson, for her life, with 
remainder to her issue, with other remainders over ; of a leasehold 
house in Grosvenor Place, in the county of Middlesex, bequeathed 
to her by the same will, and also of considerable sums of money in 
the public funds, in bank and on mortgage, and other personal 
estate of large amount, — was not included in the settlement, and 
therefore, after the solemnization of the marriage, belonged, as the 
settlement recited, to the appellant in his marital right {a). 

The appellant was informed, on the 13th of May, that the terms 
of separation which he proposed to Mr. Foster would not be 
accepted, and that it was determined by Mrs. Wilson and her 
advisers to proceed with the suit in the Consistory Court. A notice 
to that eJBFect was sent on the 25th of May to the appellant, who, on 
the next day, called again on Mr. Foster, and w^as informed that 
the libel in that suit would be filed on the 2nd of June then next 
ensuing, unless an arrangement was completed in the meantime. 
The appellant on the 26th of May again called on Mr. Foster, and 
with a view of preventing the suit, anch the consequent publicity of 
the charge therein made, proposed (without prejudice) ^‘to bind 
himself to enter into a deed of separation to be executed imme- 
diately, whereby Mrs. Wilson should be secured in the undisturbed 
enjoyment of Chelsea Park, with the furniture there, and at Drayton 

(a) See 14 Si.^405. 
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also; Mrs. W. to receive the rents of the adjacent property at 
Chelsea, paying the ground rents ; the rents of the property in 
Yorkshire and fessex to be placed under the control of Mrs. W., 
there being reserved to Mr. Wilson a certain sum annually, which 
he would prefer hearing suggested by Mrs. Wilson or her advisers. 
In considering this amount, it should be recollected that Mr. W. 
had, in pursuance of the agreement made before marriage, effected 
policies of insurance requiring annual payments to the amount of 
600Z.” This memorandum was dated May 26th, 1848, and signed 
by Mr. W. H. Wilson. 

Mr, Foster having submitted this proposal to Mrs. Wilson and 
her advisers, by their direction offered the appellant 1,000/. a year 
out of the property, on his entering into a deed to carry the 
proposal into effect. The appellant required 1,200/. a year, but 
finding after several discussions with Mr. Foster, on the 30th and 
31st of May, that unless he accepted the annuity of 1,000/., the suit 
in the Consistory Court should proceed, he submitted to the terms 
proposed, and wrote and signed this memorandum: ‘‘The annual 
sum agreed upon on the part of Mrs. W. H. Wilson, to be paid to 
Mr. W. H, Wilson under the deed of separation, to be executed 
immediately, is 1,000/, The deed made to carry into effect the 
terms proposed in a memorandum dated the 26th of May, 1843, 
signed by Mr. H. Wilson, and to be a bar to suits; suit now pending 
to be withdrawn on the mutual execution of the agreement.” 

Articles of agreement for separation were immediately prepared, 
and the appellant — having before refused to appoint a solicitor, as 
being himself a barrister, and competent to conduct the negotiation 
—perused the draft and suggested alterations in it, and perused it 
again after it was finally settled on behalf of the respondent, and he 
assisted also in examining the engrossment. 

The articles so prepared, dated the 1st of June, 1843, and made 
between the appellant of the first part, the respondent, his wife, of 
the second part, and Nathan Wetherell, Esq., of Lincoln’s Inn, and 
the said Mr. Foster, of the third part — after reciting that unhappy 
differences having arisen between the appellant and his wife, they 
had agreed to live separate, and to enter into the arrangements 
after-mentioned— witnessed that the appellant on the one part, and 
the said N. Wetherell and W. C, Foster on the other part, with the 
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privity and approbation of Mrs. Wilson, mutually covenanted and 
agreed to the effect following : — 

First, That the appellant should at all times Ihereafter permit 
Mrs. Wilson to live separate and apart from him, &c. 

Secondly, That the Chelsea Park estate, and the land tax thereon, 
comprised in the marriage settlement of Mr. and Mrs. Wilson, and 
thereby settled as before stated, and all such other estates (if any) 
as might be purchased or taken in exchange under the provisions 
thereof, should, from and after the 24th of June, 1843, be held by 
the trustees of the said settlement, in trust for Mrs. Wilson, for her 
separate use during the joint lives of herself and the appellant, to 
the intent that his life interest in the premises during the life of 
Mrs. Wilson might be superseded ; but nevertheless without prejudice 
to his ultimate interests in the said premises expectant upon her 
decease. 

Thirdly, That the estate in the county of Southampton, devised 
by Lady F. Wilson, and also the sum of 3,000L consols, comprised 
in the marriage settlement, should remain subject to the trusts 
thereof. 

Fourthly, That all other freehold, copyhold, and leasehold estates, 
to which Mrs. Wilson was, at the time of her marriage, or had since 
become, entitled under the wills of Sir Henry and Lady Wilson 
should after the said 24th of June, subject, as to such of these 
estates as were situate in the county of York, to the annuity of 
1,000L after-mentioned, be conveyed by the appellant to the trustees 
of the settlement, for the separate use of Mrs. Wilson, for the joint 
lives of her and the appellant. 

Fifthly, That all the furniture in the mansion at Chelsea Park 
should be held and enjoyed by Mrs. Wilson during her life, for her 
separate use, and after her decease should belong to the appellant, 
his executors, &c. ; and that all other goods and effects in the said 
mansion (except books belonging to the appellant) and all additions 
to be made thereto, and to the furnitute, and all furniture, goods, 
and effects, in the mansion at Drayton Lodge, and all jewels, orna- 
ments, wearing apparel, &c., belonging to Mrs. Wilson, and also all 
real and personal estate afterwards acquired by her, should belong 
absolutely to her for her separate use, with power to dispose of the 
same by deed, or will, 
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Sixthly, That all rents, taxes, and other outgoings in respect of 
the Chelsea Park estate, and all expenses of repairs upon the same, 
should be paid hy the appellant up to the same 24th of June, 

Seventhly, That, if and so long as the appellant should duly 
observe and perform the said covenants and agreements, all the 
rents, taxes, and other outgoings in respect of the said several 
estates, and all expenses of repairs upon the same, should, after 
the 24th of June, be paid by Mrs. Wilson during her life, and 
he, the said John Wright Henniker W^ilson, his heirs, executors, 
and administrators, and his and their estates and effects, sliould be 
indemnified therefrom, and from all the present debts and liabilities 
of the said John Wright Henniker Whlson, by the joint and several 
covenant of the said N. Wethereli and W^. C. Foster.” 

Eighthly, That, if and so long as the appellant should duly observe 
and perform the covenants and agreements herein contained, a clear 
annuity of 1,000L, commencing from the 24th of June, should be 
paid to him by equal half-yearly portions, during the joint lives 
of himself and Mrs. Wilson, the said annuity to be charged on the 
freehold estates in the county of York, which belonged to Mrs. Wilson 
before her marriage. 

Ninthly, That a proper deed or deeds for effectuating the objects 
of the articles should, with all convenient speed, be executed by all 
the parties to these presents, such deed or deeds containing all 
such covenants and provisions as should be deemed expedient,” to 
be settled on behalf of all parties by counsel ; and that in case of 
any unnecessary delay in the execution of such deed or deeds by any 
of the parties, the other of them should be at liberty to make void 
these presents. 

And lastly, That, upon the execution of these presents by the 
appellant, the proceedings instituted against him in the Ecclesiastical 
Court hy Mrs. Wilson should be suspended, and upon the execution 
of the deed or deeds to be so prepared as aforesaid, should be put 
an end to and withdrawn^ but nevertheless without prejudice to 
Mrs. Wilson’s right to institute any other proceedings against him, 
in case he should make default in the performance of any of these 
covenants and agreements. 

These articles were executed by all the parties to them, and the 
proceedings in the suit, in the Consistory Court, were suspended. 
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The appellant having, at first, interposed some delay in quitting 
Chelsea Park, in compliance with the articles, soon afterwards, in 
the course of a correspondence with Mr. Foster, objected to them 
altogether, on various grounds hereinafter mentioned. 

In August, 1843, Mrs. Wilson, by her^ next friend, and Messrs. 
Wetherell and Foster, filed their bill against the appellant, stating, 
among other things, that they, with the view of carrying the said 
articles into effect, had caused a proper deed to be prepared as 
thereby provided ; that a clerical error occurred in the copying of 
the original draft of the 7th article, which mentioned that the 
appellant should be indemnified against his own debts instead of his 
wife’s, as was intended, and that they caused to be substituted in 
the said deed the usual covenant for indemnifying the appellant 
against the debts and liabilities of his wife. The bill prayed that, 
subject to the correction of the said error, the appellant might be 
decreed to execute the deed so prepared for carrying the articles into 
effect, according to their true intent and meaning. 

The appellant, in his answer, stated the various grounds on which 
he objected to perform the articles: that they were procured from 
him by intimidation, duress, and surprise; that he agreed to them 
from an apprehension of degradation and ridicule, by the exhibition 
against him of a charge of iinpotency, which was false, as Mrs. Wilson 
well knew; that in making the proposals of the 26th and 31st of 
May, and in executing the articles, he acted not only without due 
advice, but also under mental incapacity to contract, arising from 
apprehension of publicity being given to the said calumnious charge, 
and that Mrs. Wilson and her advisers instituted the suit in the 
Ecclesiastical Court, and took advantage of his alarm and appre- 
hension, to coerce him into the arrangement ; that her sole object 
was to obtain from him some concessions of property which he 
acquired under the marriage articles, or his marital rights, for which 
purpose she had previously threatened him with a divorce upon 
equally false charges of adultery and cruelty; and the suit for nullity 
of the marriage by reason of iinpotency, was another contrivance and 
device resorted to by her for the same purpose, without any belief in 
the imputation. He also insisted that the articles differed materially, 
to his prejudice, from his said proposals, and the draft deed prepared 
for his execution by the respondents, was itself a deviation from the 
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articles, which did not contain any such clerical error as they 
alleged ; that the suit instituted in the Consistory Court, althougli 
suspended, might still be prosecuted by Mrs. "Wilson, notwithstanding 
the articles, so that he had no benefit or protection from the articles 
in that respect : but he repudiated such benefit, and stated that lie 
would compel her to proceed in that suit, so as to give him an 
opportunit}^ of refuting the false charge of impotency. He sub- 
mitted that the articles, not being deliberately entered into by him, 
nor fair!}", but fraudulently, obtained from liim, were not binding on 
him; and as the respondents, Messrs. Wetherell and Foster, did not 
offer to perform their covenant, to pay liis debts, exceeding 6, 000b, 
the articles were wuthout any consideration to liim, inasmueli as the 
covenant which they proposed to insert in the deed to indemnify him 
against Mrs. Wilson’s debts, was never desired or contemplated by 
him, knowing, from her habits, and possessed as she wuxs of large 
property, that she would not incur debts. 

The appellant’s proctor took a proceeding in tlie Consistory Court, 
to compel Mrs. Wilson to file her libel there. Her proctor obtained 
time to do so, and then she and the other respondents filed a supple- 
mental bill in Chancery for an injunction to restrain the appellant 
from taking further proceedings to compel her to continue the said 
suit, or to dismiss it ; and such injunction was issued,, but 'was 
discharged upon the appellant’s answer being put in. 

In May, 1844, the appellant filed a cross bill, stating the contents 
of his answers to the original and supplemental bills, and that he had 
consummated the marriage, and charging that Mrs. 'Wilson admitted 
his competency, and that her imputation of his impotency xvould 
appear to be unfounded if she would proceed to proofs in the suit in 
the Consistory Court, to which he endeavoured to compel her ; hut 
she avoided the prosecution thereof, well knowing that she could 
not succeed therein. The cross bill prayed that the articles might 
be declared void, and be delivered up to be cancelled. 

Mrs. Wilson in her answer repeated her denial that the marriage 
was ever consummated, and added that, to the best of her belief, 
it was not consummated by reason of the impotency or physical 
inability of the appellant, owing to some mal-conformation, &c. And 
she denied that the suit in the Consistory Court was instituted for 
such purposes as were alleged in the cross bilk but hand fide to 


SEPAEATION DEEDS. 


611 


Wilson V. Wilson. 

obtain a sentence of nullity of marriage, to which she and her legal 
advisers, including eminent counsel and civilians, conceived her to 
be entitled ; and she denied that she ever admitted to any person the 
appellant’s competency. 

Witnesses were examined in both causes, in the original cause by 
the respondents onty, in the cross cause by both parties, and orders 
were made that the evidence taken in either cause might be read in 
the other. 

The causes were heard by the Vice-Chancellor of England, in 
January and February, 1845, when his Honour rejected certain 
evidence proposed to be read on behalf of the appellant, ^ and 
declared, that, although the covenant, contained in the seventh article, 
to indemnify the appellant against his own debts, instead of his wife’s, 
was an error committed by the conveyancer’s clerk in copying the 
original draft of the articles, it could not be considered an error as 
between the appellant and the other parties ; and as they had 
offered to covenant to indemnify him against his wife’s debts, his 
Honour decreed that it be referred to the Master to settle a proper 
deed of conveyance for carrying into effect the articles of separation, 
and that he should insert therein a joint and several covenant by 
the respondents, Messrs. Wetherell and Foster, with the appellant, 
to indemnify him against all debts and liabilities of Mrs. Wilson which 
existed on the 1st of June, 1843, and all her subsequent and future 
debts and liabilities. [An order was made for the delivery up of the 
mansion at Chelsea Park by the appellant, and inquiries and accounts 
were directed. And it was ordered that an injunction should be 
awarded to restrain the appellant], until after execution of the said 
deed, from taking any proceedings in the suit instituted by Mrs. 
Wilson in the Consistory Court, for the purpose of compelling her 
to proceed therein, and from applying for any order of the said Court 
for the purpose of dismissing such suit, or otherwise putting an end 
to it, or whereby the respondents might |^e made liable for the costs 
thereof. [And that the bill, in the cross cause, be dismissed with 
costs.] 

The appeal was against the whole decree. 

Sir Fitzroy Kelly and Mr. (?. Turner (Mr. Busk and Mr. 
Henniker being wdth them), for the appellant,-— This case presents 
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several points of great importance, never yet decided. The prin- 
cipal question is, whether a Court of equity, considering the 
nature and contents of the articles, and the circumstances under 
which their execution was obtained from the appellant, has juris- 
diction, and ought to exercise it, to compel specific performance of 
them, ^ 

The articles executed, under surprise and misrepresentation, 
purport to be made between the appellant and wife, and Messrs. 
Wetherell and Foster, as trustees for her; they recite that Mr. and 
Mrs. Wilson had agreed to live separate ; and the first article 
stipulates for such separation — which is contrary to the policy of 
the law and to moral duty : they contain no allegation of adultery 
or cruelty — which are the only justifiable grounds of separation, 
being those on which alone the spiritual Courts grant divorces, and 
on which the temporal Courts recognize articles of separation as 
beneficial private arrangements, resorted to for the purpose of 
avoiding public exposure; they contain no covenant, on the part 
of the trustees, to protect the husband against the wife’s debts, — 
without which Courts of equity have no jurisdiction to enforce the 
articles. The principal covenants are those by which Mr. Wilson 
gives up the property which he acquired by his marriage. And 
what is the consideration ? Messrs. Wetherell and Foster covenant 
to indemnify him against his own debts ; but their bill alleges that 
that is a clerical error, and prays it may be corrected by substituting 
a covenant to protect him against Mrs. Wilson’s debts. The appel- 
lant never required or contemplated any such protection, knowing 
that she, with so large a property, and parsimonious habits, would 
not incur debts. The only consideration, therefore, for the appel- 
lant’s resigning the enjoyment of at least 3, COOL a year, for a life 
annuity of IfiOOL, was the suspension of the suit in the Ecclesi- 
astical Court, which is no consideration at all, because Mrs, Wilson 
may, at any time, proceed with that suit, or institute another, 
notwithstanding the covenant of her trustees to stop it. ^ ^ 

The most eminent equity Judges disapproved of separation deeds, 
and expressed their surprise how they came to be recognised by any 
Court. Lord Rosslyn, in Regard v. Johnson (a), says : The common 
law will not entertain a suit upon contract by a wife against her 

(a) 3 Y, 359. 
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husband. The Ecclesiastical Court has exclusive cognizance of the 
rights and duties arising from the state of marriage.” [And see 
Head v. H. (a), Seeling v. Cratvley (b), Angier v. A, (c).] Lord 
Eldon frequently declared his repugnance to such deeds. In Lord 
St John V. Lady St J.{d), he expresses strongly his dissent from 
the dicta that fell from judges in cases at law in favour of deeds of 
separation, which he considers to be contrary to the sacred nature of 
the contract of marriage, and to the policy of the law, that marriage 
should be indissoluble, except by the legislature : He further says 
that there could not be even a separation a niensd et thoro 
except propter scevitiam aut adidtermm, and that even where the 
parties, after such separation, came together again, there would be 
a complete end of it; And — after referring to deeds of separation, 
containing covenants by third persons to indemnify the husband 
against the wife’s debts, on which the jurisdiction in equity was said 
to be founded, and which was exercised, for the first time, in Gicth 
V. G, (c), of which he disapproves, as Lord Rosslyn did in Legard v. 
Johnson (f) — he says: ^^Lord Thtirloiv doubted whether covenants 
with such objects ought to be the foundation either of action or 
specific performance. That doubt has long since had place in my 
mind. If this were res integra, untouched by dictum or decision, I 
would not have permitted such a covenant to be the foundation of 
an action or a suit in this Court. But if dicta have followed dicta^ 
or decision has followed decision, to the extent of settling the law, I 
cannot, upon any doubt of mine as to what ought originally to have 
been the decision, shake what is the settled law upon the subject. 
It is better that the case should go to the House of Lords than that 
the law should remain in this state upon a point connected with the 
very well-being of society.” [And see The Earl oj Westmeath v. 
The Countess of W. (g).] ^ ^ ^ 

Sir William Grant says, in Worrall v. Jacob (h) : It is now 
settled that this Court will not carry into execution articles of 
separation between husband and wife. It recognizes no power in 


(a) 3 Atk. 547. 

(5) 2 Yem. 386. 

(c) Pr. Oh. 496; S. 0., Gilb. Eq. 
Eep. 152. 

{d) 11 Y. 529. 


(e) 3 Bro. Ch. 614. 
(/) 3Y. 361. 

(g) Jac. 135. 

Ih) 3 Her. 268. 
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them to vary the rights and duties growing out of the marriage, or 
to effect at their pleasure a partial dissolution of it.” ^ ^ 

Now, as that covenant by a third party for indemnifying the 
husband against the wdfe’s debts, which was in some of the pre- 
ceding decisions held sufficient (u), and in all held to be indispens- 
able, to support separation deeds, does not find a place at all in 
these articles; and the want of it, cannot, as Lord Eldon said, be 
supplied by a Court of equity ; they contain no foundation for an 
action or suit in equity, and they are all directly within the 
principles laid down by Lords Thwrloiv and Bosslyn and Eldon, 
and by Sir IF. Grant The appellant, it is admitted, never desired 
any such covenant, and now resists the insertion of it in the articles ; 
but he is not therefore precluded from insisting that without it the 
articles are void. 

Eeliance may perhaps be placed on the covenant to stop the suit 
in the Ecclesiastical Court — for which the appellant most anxiously 
stipulated — as a sufficient consideration for the articles. Can that 
covenant be enforced ? Can the trustees or the Court of Chancery 
prevent Mrs. Wilson from proceeding in that suit ? That,” says 
Lord Eldon, in Westmeath v. IF., '‘leads to a most important 
question, whether deeds of this kind raise such an equity between 
husband and wife as to authorize the Court of Chancery to prevent 
them from proceeding in the Ecclesiastical Court ; for unless it 
could be carried to that length, I cannot see how they can be 
supported ”(&) ; his Lordship having before said (c), “it was a 
question wdiether such a covenant would be binding,” and that 
“ none of the cases touched it in decision or in principle.” 

Courts of equity, and of law also, most anxiously avoid inter- 
ference with the Ecclesiastical Courts, whose exclusive province it is 
to entertain causes matrimonial, and grant separations. ^ * 

They cited Durant v. D. {d), Beeby v. B. (e), Westmeath v, IF. (/), 
Smith V. S. {g)f Mortimer v, M, (h), Warrender v. IF. (i). But 
neither they, no more than the temporal Courts, sanction any act 


(a) See Seeling v. Crawley, Angier 
V. A., supra. 

(b) Jac. 139. 

(c) p. 136. 

\d) \ Hag. Ec. 760. 


(e) 1 Hag. Con. 142 (n.). 

(/) 2 Hag. Ec. (Supp.) 115. 

(g) 2 Hag. Ec. (Supp.) 44 (n.). 
(/^) 2 Hag. Con. 318. 

(r) 2 CL & Fin. 488. 
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that would have the effect of preventing a return to cohabitation ; 
on the contrary, they promote and enjoin it, where there does not 
appear to be adultery or cruelty enough to warrant a separation. 
And when the husband and wife do return to cohabitation, whether 
by voluntary reconciliation or by decree for restitution of conjugal 
rights, there is an end to the separation, and to all the covenants in 
the deed, and all things are restored to the state in which they were 
before the separation : Fletcher v. F, (a), SL John v. St. J. (h), Bate- 
man v. The Countess of Ross (c), Westmeath v. IF. {d). But how can 
things be restored in the present case, if this decree compelling the 
husband to convey property worth from 2,000Z. to 3,000L a year, for 
the benefit of the wife, be affirmed ? Can reconciliation, putting an 
end to the sepai'ation, revest in the appellant that property, after it 
is conveyed away absolutely by force of this decree ? The trustees 
may, by the wife’s direction, have conveyed it away to strangers, 
before the reconciliation ; and if not, the retention of it will operate 
as a premium to the wife to reject all overtures towards reconcilia- 
tion. ^ ^ The injunction in effect enjoins perpetual separa- 

tion of the parties ; because it prevents the husband from putting 
his wife to the proof of her charges, and from proceeding to negative 
them ; after which he might graft on her libel his suit for restitution 
of conjugal rights ; Clo 2 ves v. C. (e). If, independently of the injunc- 
tion, Mrs. AVilson cannot be prevented from proceeding in the 
pending suit, or instituting any other in the Ecclesiastical Court, 
the articles, for which the trustees’ covenant to put an end to the 
suit was the sole consideration, are void. The House will, therefore, 
have to decide the question, whether she can be prevented. 

[Lord Cottenhain. — Is there not jurisdiction in equity to prevent 
her, as Mr. Wilson has been prevented, by injunction, as conse- 
quential on the decree for specific performance ? Courts of equity 
constantly restrain proceedings in the law Courts, without any con- 
flict of jurisdiction, because the injunctiion affects the parties, and 
not the Courts.] 

In such cases the equity Courts have a concurrent, or the sole, 

(ct) 2 Cox, 101. (d) 2 Hag. Ec. (Supp.) 52. 

(6) 11 Y. 532 and 537. (e) 1 Curt. 145. 

(c) 1 Dow, 235. 
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iurisdiction over the subject-matter, but in causes matrimonial they 
have none, and no instance of their interference by injunction can be 
produced. There are strong observations applicable to this point — 
and to articles of separation generallj^ — see Warrencler v. IF. {a), 
in this House. 

If Courts of equity will not interfere to stay a suit for divorce, 
or restitution of conjugal rights, will tliey stay a suit for nullity of 
marrriage? Assuming Mrs. Wilson’s allegations, that she was de- 
frauded into the state of marriage by an impotent person, to be true, 
will they compel her to forego the proper legal process to get rid of 
the false marriage ? But, be the allegations true or be they false, no 
Court can prevent her from trying to establish them [h), * 

[The learned counsel then proceeded to examine the Vice-Chan- 
cellor’s judgment (c), and the cases there referred to, some of which 
they had already cited.] ^ ^ 

The third and last ground of objection to the decree is the 
dismissal of the cross bill, and rejection of evidence material to the 
appellant’s case. ^ ^ ^ 

Mr. Bethell and Mr. Lloyd^ for the respondents. — The arguments 
for the appellant have stirred up questions of law wdiich have 
been long considered as settled. Uyjon all general princijdes now 
established and recognised in numerous decisions, not only of the 
Courts of law and equit}?-, but also of this House, these articles 
are not open to any of the objections raised against them. The 
agreement was not, as alleged, for a future or prospective separa- 
tion ; these parties had lived in a manner separate for a considerable 
time, though the actual separation is to be dated only from the day 
on which Mrs. Wilson took up her residence at the house of her 
solicitor, which, however, was prior to the execution of the articles. 
One can easily understand the feelings of delicacy which prevented 
her from making an earlier disclosure of the appellant’s impotency. 
That charge was the ground of the suit in the Consistory Court, 
and the articles were founded on a com|)romise of that suit. The 
appellant alleges in all his pleadings that the charge is false, but he 
does not swear that he consummated the marriage ; he says in the 

(a) 2 01, & Tin. 527. St. John v. St. J., supra. 

(&) See observations of Eldon, 0., in (c) 14 Si. 414. 
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cross bill that it was consummated, but Mrs. Wilson, in her answer, 
denies it, in the most solemn and circumstantial manner, and 
reasserts the charge of his inability to consummate it. 

Thej then dealt with the various pretences set up by the appellant 
against the validity of the articles, alleging that they were obtained 
from him by “conspiracy and intimidation; ” by “fraud and false- 
hood” as to the grounds of the suit; by the “influence of fear, 
and apprehension of publicity, and consequent ridicule and degrada- 
tion;” by “surprise” and “under mental incapacity to contract, 
and want of professional advice.” 

Then as to the appellant’s objections to the legal validity of the 
articles. The first was that all agreements for separation of husband 
and wife are contrary to public policy, to the policy of marriage, and 
to moral duty ; and that to enforce them in equity or at law is an 
invasion of the jurisdiction of the Ecclesiastical Courts ; but the 
Judges, whose doubts and dicta were cited in support of this objection, 
gave effect to such agreements in some of the cases that were referred 
to. [They cited Legard v. Johnson {a), Fletcher v. F. (b)^ Worrall v. 
Jacob {c), Bateman v. The Countess of Ross (d), Tovey v. Lindsay (e), 
^ There is no case in which it has been said that a Court of 

equity is decreeing a separation of husband and wife, when it decrees 
performance of the husband’s covenants in such deeds, over which 
it only exercises the same jurisdiction that it does on other executory 
agreements. There are, however, some classes of cases in which 
neither Courts of law nor equity will interfere in enforcing articles, 
as where they are made in contemplation of a future separation : 
Durant v. D. (/), Durant v. Titley{g)y Westmeath v. TF. (Jt), 
Hindley v. Westmeath (i) ; or in fraud of creditors ; Hobbs v. Hidl (/c), 
Legard v. Johnson (1) ; or where an end is put to the separation by 
voluntaiy reconciliation, or decree of restitution of conjugal rights ; 
Head v. H, {m), Fletcher v. F, (w). The present case does not fall 
within any of these classes. 


(a) 3 Y. 352. 

(h) 2 Cox, 99. 

(c) 3 Mer. 268. 

(d) 1 Dow, 235. 

(e) Id. lib 
(/) 2 Cos, 207. 
(g) 7 Price, 557. 


{h) Jac. 125. 

(?:) 6 B. & C. 200. 
(Ic) 1 Cox, 445. 

(0 3 Y. 352. 

(m) 3 Atk. 547. 

(n) 2 Cox, 99. 
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The next objection to these articles is, that as they contain no 
covenant to indemnify the husband against the wife’s debts, they 
are void for want of consideration. The omission of that covenant 
has been shewn to be a clerical error; and the respondents oifered 
to supply it in the deed intended to carry the articles into execution, 
which it is quite competent for them to do under the 9th article. 
Stephens v. Olwe (a) was the first case in which any reliance w^as 
placed on such a covenant to support a deed of separation, but it 
does not follow that the absence of it would aftect the validity of the 
articles ; Giith v. (?. (i), Fitzer v. F. (c), Cooke v. Wiggins (d), Innell 
V. Neivman(e), Ross v. Willoughby (f), Wilson v. Musshett (g), 
Frampton v. F. (ft), Hindley v. Westmeath (i) , The objection ill 
becomes the appellant, who admits that he sets no value on such a 
covenant, and never contemplated it. He has, besides, by the clerical 
error, obtained a better consideration in the trustees’ covenant to 
pay his own debts, which the decree upholds. Pie has also the 
consideration of IfiOOL a year, whereas, if the suit compromised by 
the articles had proceeded to a decree of nullity, he must give up, 
without any annuit}", all the property which he acquired by the 
marriage. The stopping that suit was of itself a valuable and 
sufficient consideration : it was the only consideration, beyond the 
annuity, for which the appellant stipulated. Lord Flardwicke says, 
in Fitzer v. F. (ft) : Considerations are not to be weighed in too nice 
scales.” Where, however, there is a consideration for the husband’s 
covenants, they will be enforced against him, even where there is no 
covenant, by a third party or trustee, to indemnify him, as appears in 
many cases from Angier v. A. (Z), clown to Clough v. Lambert {m). 
Next comes the question whether a suit for nullity of marriage, 
on the ground of impotency, may be compromised by an agreement 
for separation. The objection attempted to be raised against such 
a compromise, upon the supposition that there is some principle of 
public policy to prevent it, is wholly untenable. No principle is 

(g) 3 B. & Ad. 743. 

{h) 4 B. 287. 

{i) 6 B. & 0. 200. 

(ft) 2 Atk. 514. 

(0 Pr. Oh. 296. 

(m) 10 Si. 174. 


(a) 2 Bro. Oh. 90. 
(5) 3 Bro. Oh. 614. 

(c) 2 Atk. 512. 

(d) 10 y. 191. 

(e) 4B. & A. 419. 
(Vl 10 Price, 22. 
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stated in support of the fancied distinction drawn between a suit of 
that sort and suits for divorce in the ordinary cases of adultery and 
cruelty which are constantly compromised by private agreements for 
separation. The temporal Courts, in enforcing the agreement, do not 
inquire into the cause of separation, nor whether the spiritual Courts 
would grant a divorce. They have no jurisdiction or machinery for 
conducting such an inquiry ; all they inquire into is whether the deed 
or articles of separation be a valid agreement, and shew sufficient 
consideration for the covenants betw^een the husband and third 
parties. ^ * Deeds or articles of separation generally recite 

that the husband and wife, in consequence of unhappy differences, 
have agreed to separate, but they seldom disclose the nature or 
causes of those differences. Adultery and cruelty may be, and often 
are, the causes; but they are not essential to the validity of the 
agreement, and the supposition of their existence is excluded in 
many decided cases, in wdiich other causes are expressly assigned. 
In Sanky v. Golding {a) the cause was discord,” and in Seeling v. 
Crawley it was a quarrel.” In Head v. H, (h) the wife’s “ infirmi- 
ties” were the cause; in Fletcher v. F. (c), her expensiveness.” 
The cause is not mentioned in the reports of Guth v. G. (d), Stephens 
V. Olive (e), Compton v. Collinson (f), Jeev, Tlmrlow {g) , Fitter y , 
F, (h)^ Cooke v. Wiggins (0, or Framgjton v, F, {k), but that it was 
not for adultery or cruelty appears clear enough. Whenever these 
or other justifiable causes of separation exist, and the articles show 
a valuable consideration for the husband’s covenants, they will be 
enforced, even though there is no third party or trustee ; Angier 
V. A, (L)) Clough v. Lambert (m). 

The injunction restraining the appellant from proceeding in his 
wife’s suit, in the Ecclesiastical Court, is consequential on the decree 
for specific performance of the articles, one of which provided for 
the termination of that suit. It is contended that it has the effect 
of a sentence of perpetual separation, inasmuch as it prevents the 


(а) Carey, 124. 

(б) 3 Atk. 547. 

(c) 2 Cox, 99. 

((i) 3 Bro. Oh. 614. 
(e) 2 Bro. Oh. 90. 
(/) Id. 377. 


(g) 2 B. & 0. 547. 
{h) 2 Atk. 511. 

\i) 10 Y. 191. 

{h) 4 B. 287. 

(l) Pr. Oh. 497. 

(m) 10 Si. 174. 
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appellant from suing for restitution of conjugal rights, which, it is said 
in Fletcher v. F. (a), SL John v. St. J. (h), and Westmeath v. W. (c), a 
Court of equity has no power to do. The injunction does not go to 
that extent, although, if it did, there appears to he no reason for say- 
ing that the Court may not, on the application of the trustees, prevent 
the appellant from a breach of his contract, after a decree for specific 
performance. The injunction was not an invasion of the jurisdiction 
of the Ecclesiastical Court, but was intended to preserve the juris- 
diction of the Court of Chancery over its own decree, and to prevent 
the appellant from defeating it, by resorting to another Court. In 
Hill V. Turner (d), Lord ITardicicke restrained a woman, who married 
a ward of Court clandestinely, from proceeding in the Ecclesiastical 
Court against the infant for restitution of conjugal rights, or against 
his guardian for alimony. In The Bishop qf Winchester w Paine (c), 
a party was restrained by injunction from obtaining probate of a will 
by fraud. This injunction had for its object to compel obedience 
to the decree ; if that is not sustained, the injunction falls with it; 
but if it is sustained, the appellant has no reason for complaining of 
the injunction. ^ ^ ^ [They then considered the rejection of 

the evidence by the Vice-Chancellor.] 

Sir F. Kelly, in reply. ^ ^ 


The Lord Chancellor (/).— In this case the articles of sepa- 
ration are between the husband, of the first part, the wife of the 
second part, and two trustees of the third part, reciting that the 
husband and wife had agreed to live separate and apart. The 
agreement is between the husband on the one part, and the two 
trustees, with the privity and approbation of the wife, on the other 
part; and it provides, first, that the wife may live separate; 
secondly, that the husband shall give up, for the use of the wife, 
certain property belonging to her, but in which he had a life estate 
under the maiTiage settlement ; thirdly, that certain other estates, 
not included in the marriage 'settlement, should be enjoyed by the 


(a) 2 Cox, 99. 

{h) 11 Y. 527. 

(c) Jac. 125 ; 1 Dow & Cl. 547. 

{d) 1 Atk. 515. 

(e) 11 Y. 199 (sed quaere, as to the 
point). 


(/) The case was partly heard in 
1846, by Lord Lyndhiirst (then Chan- 
cellor), Lord Brougham, and Lord 
Gotten ham. It was fully heard in 1 847, 
by Lord Cottmham (then and in 1848 
Chancellor) without any law lord. 
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wife for her separate use during their joint lives, subject to an 
annuity of 1,000Z. a year to the husband ; fourthly, it provides for 
securing to the wife certain jewels, furniture, and Dther articles, and 
securing to the husband 1,000Z. per annum ; then it provides for 
executing a proper deed to effect these objects : and, lastly, it pro- 
vides for putting an end to a suit instituted by the wife for nullity of 
marriage, conditioned if the husband should keep this contract. 

The decree against which the appeal has been presented, directed 
a specific performance of these articles, and the execution of a proper 
deed for that purpose, with the necessary inquiries and directions ; 
and it restrained the husband from any proceeding to compel the 
wife to proceed in the suit in the Ecclesiastical Court, or to pay the 
costs ; and it dismissed the husband’s cross cause, and ordered him 
to pay the costs of both suits. 

The appeal was attempted to be supported upon two grounds : 
first, on the ground that the articles had been obtained by intimi- 
dation and duress — this, I think, wholly failed, and the cross bill 
was properly dismissed, with costs ; — and, secondly, because Courts 
of equity ought not to entertain jurisdiction for performance of 
articles of separation. 

The second head gave rise to a very protracted and learned argu- 
ment, in which very many cases were cited, but of which very few 
of the later date, seem to me necessary to be adverted to ; for if 
those later cases, particularly some which have been decided in this 
House, have settled the law, all those which preceded them may be 
thrown aside. 

It must be observed that the decree appealed from does not 
touch the question of separation, but only makes provision for a 
previous contract for that purpose ; and enforces a contract respecting 
property growing out of such separation. If an agreement for the 
separation and living apart of a husband and wife be so contrary to 
public policy, and therefore illegal, as to make void all arrangements 
of property arising from it, then, in* all cases, the only question 
would be, whether the arrangement of property was in consideration 
of or dependent on such illegal agreement. But what has this 
House decided upon the subject ? In the very recent case of 
Jones V. Waite {a) the question was whether the execution of a deed 

(a) 9 Cl. & Bin. 101. 
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of separation was a sufficient consideration for the agreement in 
question there, or whether it was illegal and void. Chief Justice 
Tindal said : My brothers and myself are of opinion that there is 
no illegality disclosed by this agreement ; one part of the considera- 
tion for it is the execution of the deed of separation, which, as 
clearly appears from the declaration, was previously agreed upon 
and drawn up.” 

A case of Bateman v. The Countess of Ross (a) had previously 
(in 1818) occurred in this House, in which Lord Eldon and Lord 
Bedesdale held an award good, which confirmed an arrangement of 
property ‘‘ provided the husband and wife shall continue to live 
separate and apart ; ” Lord Eldon saying : ** It was objected to the 
award that it assumed the jurisdiction of the Ecclesiastical Court in 
awarding a separation ; but it did no such thing, it only assumed 
that there must be a separation, and provided accordingly,” This 
case coming after that of St, Jolm v. St, J, (&), takes off much from 
the weight of Lord Eldon's observations in that case. 

In Westmeath v. W, (c) the objection was, that the deed provided 
for a future separation ; and there Lord Eldon says : I apprehend 
that any instrument which provides for a present separation, and 
which prospectively looks to the parties living together again, and 
then to a future separation, that such a deed, so far as it provides 
for that future separation, will never be carried into effect.” 

The authorities in this House are therefore against the appellant; 
and now a long train of authorities at law and in equity has pro- 
ceeded upon the same ground, but I will only mention the case at 
law of Wilso7i V. Musshett (d). In Framioton N, F, (c), Lord Langdale 
considered the principle established ; and the Vice-Chancellor has 
held the same in several cases, such as Clough v, Lambert (f )^ and 
Wellesley Y,W.{g). 

It was contended that there was no consideration for the deed 
because there was no indemnity against the wife’s debts, but only 
against those then owing by tke husband. That, under the circum- 
stances, was probably a more valuable indemnity than the other 

(a) 1 Dow, 235. (e) 4 B. 287. 

(CllV. 528. (/)10Si. 174. 

(c) 5 Bli. 367 ; 1 Dow & 01. 519. (g) Id. 256. 

(c?) 3 B. & Ad. 743. 
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would have been ; and there are other ample considerations for the 
deed. One part of the consideration is the provision as to the suit 
‘in the Ecclesiastical Court. The stopping of Those proceedings 
appears to have been an important object to Mr. Wilson — of the 
reason for which he was the best judge — and that alone was a 
sufficient consideration. In Bateman v. The Countess of Ross {a), 
there was a suit pending for a divorce. Why is not the compromise 
of such a suit to afford consideration for an agreement ? Is it 
desirable that the parties should be compelled to bring such com- 
plaint in the Ecclesiastical Court to public discussion? A similar 
answer applies to an argument, for which no authority was cited, that 
the Court will enforce such agreement only in cases in which the wife 
might have obtained alimony in an Ecclesiastical Court. How is 
a Court of equity to try that? and upon what principles can such a 
rule stand ? If the consideration or fact of separation does not 
contaminate all that proceeds from it, the Court is only exercising 
its ordinary jurisdiction in giving effect to the arrangement of 
property agreed upon. 

It was then said that the suit for nullity might end in a sentence 
for restitution of conjugal rights, and that the injunction was calcu- 
lated to prevent that object. It only prevents an unjust use being 
made by the husband of the wife’s proceedings, instituted for a very 
different purpose, and does not interfere with any proceeding that 
the husband may adopt. It was said that there was nothing to 
prevent the wife prosecuting that suit. This Court does not interfere 
by injunction, when there is no prospect of danger, and if it should 
arise, the question might be raised in another suit. 

The documents rejected were, I think, inapplicable, and if 
]^’oduced, could not have had any effect, and were, I think, properly 
rejected. 

I therefore advise your Lordships to affirm the whole of the 
decree, and to dismiss the appeal, with costs. 

It was ordered accordingly. [See the decree, Seton (1901), 
Vol. IL, 962.] 

(a) 1 Dow, 235, 
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NOTES. 

1. Contracts between husband and wife for separation. 

2. Consideration, p. 629. 

3. Breaches of contract in agreements for separation, p. 630. 

4. Other points connected with agreements for separation, p. 636. 

5. Contracts for future separation, p, 640. 

1. Contracts between Husband and Wife for Separation. 

‘‘There was a time when an agreement for separation between 
husband and wife was considered contrary to public policy. That 
opinion was rendered untenable by the decision of the House of Lords 
in Wilson v. IF., and since that decision it is clear that such an 
agreement cannot, he said to be against public policy” (a). And 
it is in the highest degree desirable for the preservation of the 
peace and reputation of families that such agreements should be 
encouraged rather than that the parties should be forced to expose 
their matrimonial differences in a Court of justice (6). 

The Chancery Division will therefore enforce the specific per- 
formance of contracts for present separation, if the contract be 
otherwise valid ; that is, if it be made between persons capable of 
contracting, and upon good consideration (c), and specific perform- 
ance of an agreement for a separation deed, if complete, will be 
enforced {cl). 

The general rule both at common law and in equity is that (apart 
from statute) there can be no contract between husband and, wife. 
In addition to the exception that a wife can contract with her 
husband in respect of her separate estate, it was held, where the 
husband and wife were in litigation for divorce or separation and 
were both at arm’s length, that the wife was capable of contracting 
for a compromise without the intervention of a trustee {e). 

The exception was extended in Besant v. JVood (f), where it was 
held that a husband was entitled to specific performance of a con- 
tract by his wife that they should live apart ; Jessel, M.E., in respect 

(а) Per Lindley, L.J., in McGregor 
t;. M., 21 a. B. D. 430. 

(б) Per Sir James Hannen, in Mar- 
shall oP. D., p. 23. 

(c) Besant v. Wood, 12 C. B. 605 ; 

Pry, Specific Performance (1903), 
p. 658; Seton (1901), p. 962 


{d) Hart v. H., 18 0. D. 670. 

(e) Vansittart v. Y., 4 Hay & J. 62 ; 
Gibbs V, Harding, L. E. 5 Oh. 338 ; 
Bateman v. Boss, 1 Dow, 235 ; and see 
Cahill V. C., 8 A. C., p. 431, explained 
in Butler v. B., 16 Q. B. D., p. 378. 
(/) 12 0. D. 622. 


SEPAEATION DEEDS. 


625 


Wilson V. Wilson. 

of a married woman’s ability to contract herself out of her rights in 
the Divorce Court, was of opinion that if a marmed woman can 
compromise a suit after it has been instituted, by agreeing to live 
separate upon terms as regards maintenance of herself, custody of 
the children, and so forth, 'there was no reason why she should not 
have power to enter into such an agreement after the quarrel and 
before the litigation began ; that, as a necessary corollary to the right 
to sue by herself, she must have the right to contract not to sue, 
and that therefore a woman can contract to live separate and apart 
from her husband (a). 

In McGrego7' v. ilf. (h), (after the Married Women’s Property Act, 
1882), the plaintiff had applied to the police for protection against 
the defendant, her husband, and in June, 1886, she took out a 
summons for assault. The defendant thereupon took out a cross 
summons against the plaintiff. When the summonses were about 
to be heard negotiations took place between their respective 
solicitors, and it was thereupon agreed between plaintiff and defen- 
dant that they should live separate; that defendant, the husband, 
should pay plaintiff IZ. per week, and that she therewith should main- 
tain herself and her children ; that she should indemnify him against 
all debts contracted by her, and that the summonses should be with- 
drawn. On an action by the wife on the agreement it was held the 
action was maintainable. Tliere was no intervention of a trustee 
for the wife ; there was no matrimonial suit; there was no writing (c). 
The C. A. (cl) held, that the agreement between the husband and 
wife w^as valid, as it fell within the exception to the general rule as 
to the incapacity of the husband and wife to contract with each 
other, such exception being that all proceedings which the husband 
and wife are capable of taking against each other may be com- 
promised (e) ; that there was sufficient consideration to support it, 
namel}^, the withdrawal of the summons ; that there being a valid 
consideration, there was no necessity for a trustee ; and that section 4 
of the Statute of Frauds did not apply. 

Lindley, L.J., in the above case pointed out that the object of 

a 

(a) See Hart t'. H, 18 0. D. 670 ; (5) 21 Q. B. D. 424. 

Gandy v, G., 7 P. D., p. 80 ; Eose (c) See s. 4 of the Statute of Frauds. 

V. E., 8 P. D. 100 ; Cahill v. 0., 8 A. 0. (d) Brett, M.E., Bindley and Bowen, 

p, 431 ; Clark r, 0., 10 P. D., pp. 193, L.JJ. 

195; Butler V. B., 16 G. B. D. 374; (e) See judgment of Bindley, L.J., 

McGregor v, M., 21 Q. B. D., p. 431 ; p. 430. 

•Aldridge v. A., 13 P. D. 214. 

W. & T. — VOL. I, 
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interposing a trustee in such cases was, that the contract between 
the husband qjid wife being primd facie void, the trustee was 
interposed in order that his covenant to indemnify the husband 
might afford a consideration for the husband’s promise, but that 
where there is a valid consideration as between husband and wife, 
there is no need of a trustee {a) ; and Bowen, L.J., was of opinion 
that, assuming the contract a valid one, there was no necessity for a 
trustee, and that the Married Women’s Property Act, 1882, gives 
power to make such a contract without the intervention of a 
trustee (b). 

A recital in a deed to which the wife is a party of an agreement 
to live separate is evidence of a contract by her to allow her husband 
to live separate from her, and after taking benefits under the deed 
she cannot be heard to say she had not so contracted, although there 
was no covenant by her, but only by her trustee (c). 

The Court, moreover, will do its utmost to decree specific per- 
formance of such a complete agreement, when it has been partialbj 
performed, though it may be somewhat vague in its terms (df 
Thus, in Hart v, H, (e), a suit having been instituted by a husband 
against his wife for a divorce on account of adultery, a compromise 
was signed by the husband and wife in these terms : Petition and 
answer dismissed ; deed of separation with usual covenants ; costs 
of preparing deed to be borne by Mr. H. ; Mr. H. to pay Mrs. H. for her- 
self and child or children WOl a year quarterly ; Mrs. H. to maintain 
the child or children ; Mr. H. to pay wife’s costs. In case of differ- 
ence in working out these terms, matter to be referred to Mr. W. and 
Dr. D.” (the leading counsel on each side). It was held by Kay, J., 
that the agreement was not too vague, and being on the face of it 
complete, the arbitration clause could only come into force in case of 
difference between the parties, and did not oust the jurisdiction of 
the Court to settle the deed ; and a decree was made for specific 
performance, the deed of separation to be settled in chambers in case 
the parties differed (e). 

It is a principle of the Court that it will not compel specific per- 
formance of an agreemejpit, e,g., to execute a deed of separation, 


(a) 21 Q. B. D., p. 431, 

(5) Ib., p. 432 ; Sweet S., (1895) 
1 Q. B. 12.; and see Hart v, H., 18 
0, D., p. 684. 

(c) Clark v. 0., 10 P. D. 188, 195. 
Of, Williams V, Baily, *^Eq. 731, 


(d) See Wilson West Hartlepool 
By. Co., 2 De G. J. & S. 475. And in 
McGregor v. M., supra, tke considera- 
tion was held to be executed. 
fe) 18 0. D. 670. 
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unless it can execute the whole contract on both sides (a). So where 
there are any stipulations in an agreement for separation contrary to 
law or public polic}^, a Court of equity will not, even if it be made 
on sufficient consideration, separate one portion of it from the other, 
and decree specific performance of part, but will refuse to decree 
specific performance altogether. Thus, in Vansittart y. V.(h), by a 
memorandum of agreement made between a husband and his wife 
who was suing him for a divorce, it was agreed that a deed of 
separation should be executed, containing, among other provisions 
therein mentioned, provisions that two of their children should be 
placed entirely in the custody of the wife, and that none of the 
children should be sent to any school in Berkshire, or at a less sum 
than 60?. a year for each child, and that neither of the two eldest 
sons should be sent to any school without the written consent of 
both husband and wife, unless to certain specified places of educa- 
tion. It was held by the full Court of ilppeal (affirming the decision 
of Sir W, Page Wood (c), that the provisions as to the children were 
contrary to public policy, as interfering with the due discharge of 
the father s duties with respect to them ; and that on this ground, 
apart from all other objections, a decree for the execution of the 
deed of separation could not be made {d). 

Now, however, by the Custody of Infants Act, s. 2 (c), it is pro- 
vided that, ^‘No agreement contained in any separation deed made 
between the father and mother of an infant or infants shall be held 
to be invalid by reason only of its providing that the father of such 
infant or infants shall give up the custody or control thereof to the 
mother : Provided always, that no Court shall enforce any such 
agreement if the Court shall be of opinion that it will not be for the 
benefit of the infant or infants to give effect thereto.” 

Since the coming into operation of this section, Vansittart v. F. 
and cases following it have ceased to be of authority. In Hart 
V. H, if) there was an agreement for a separation deed, one term of 
which was that Mrs. H. was to maintain the child or children. 
Kay, J., referring to Vansittart v, F., siiyra, said that the Custody 


(a) Fry, Specific Performance (1903), 
p. 355. 

(h) 2 De G. & J. 249. 

(c) 4 Kay & J. 62. 

{d) See also Walrond W., John. 
1 8 ; Hope v. H., 8 De G. M. & G. 731 ; 
Gibbs V, Harding, L. E. 5 Ch. 336; 


Hamilton v. Hector, L. E. 6 Oh. 701, 
(e) See 36 & 37 Tict. c. 12, s. 2, 
supra, p. 555; Judicature Act, 1873, 
s. 25, sub-s. 10 ; Custody of Children 
Act, 1891, s. 3, p. 558, supra. 

(/) 18 0. D., 670, at pp. 681 and 
682. 
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of Infants Act had removed what otherwise might have been possibl}^ 
a difficulty, and-‘ordered specific performance of the contract (a). 

But an agreement by a husband who is petitioner in a suit for the 
dissolution of his marriage on account of the adultery of his wife, to 
withdraw from the suit in consideration of a sum of money paid and 
to be secured by the co-respondent, has been held to be a fraud upon 
the Divorce Act (Z?), and void as against public policy (c). 

Where, however, an agreement for separation has ceased to be 
executory, as where a separation deed has been executed (d), equity 
will enforce those of its stipulations which are in accordance with 
the law, although it may also contain others which are contrary to 
the law or public policy (e ) . 

But if a wife induces her husband to execute a deed of separation, 
in contemplation by her of her renewal of an illicit intercourse, it 
would be fraudulent as against the husband, and the deed will be 
void (f); and so where the deed had been executed upon the faith of the 
false assurance by the wife that she has not committed adultery (g). 
But where in a separation deed there is a covenant by which the 
husband undertakes to pay his wife an annuity without restricting 
his liability to such time as she shall be chaste, it is good and is not 
against public policy, and the covenant remains in force, and the 
annuity continues payable, although the wife afterwards commits 
adultery (k). But semhle, that if the covenant had been inserted in 
the separation deed with the intent that the wife might be at liberty 
to commit adultery, the deed would have been void (i). 

It was held in several early cases that a deed of separation was a 
good answer to a husband seeking by habeas corpus to obtain the 
person of his wife (k ) ; and it would seem now clear that the husband 
cannot by habeas corpus obtain control of the person of his wife (1). 

(a) See Besant v. Wood, 12 C. D. Custody of Infants Act, supra. 

605 ; Hunt v. H., 28 C. D. 606 ; Jump (/) Evans v. Carrington, 2 De G. E. 

J., 8 P. D. 159. & J. 481. 

(5) 20 & 21 Yict. c. 85. {g) Brown v, B., 7 Eq. 185. 

(c) Gipps V. Hume, 2 John. & H. {h) Fearon v. Aylesford, 14 Q. B. D. 

517. Of. Brown v. Brine, 1 E!k. D. 5. 792 ; Sweet v. S., (1895) 1 Q. B. 12. 

{d) Fry, Specific Performance (1903), (i) Fearon v, Aylesford, per Cotfo 7 i, 

p, 15, s. 39. L.J., on the authority of Evans 

(e) Yansittart v, Y., 2 De G. & J. Carrington, 2 De G. F. & J. 481. 

249, atp. 255; Walrond v. W., John. (k) See Eex v. Mead, 1 Burr. 542; 
18 ; Hamilton t?. Hector, 13 Eq., p. 524; Eex v. Winton, 5 T. E. 91. 

Fry, Specific Performance (1903), p. {1) See Eeg. r. Leggatt, 18 Q.B. 781 ; 
362, s. 841. See as to these cases cf. Eeg. i;. Jackson, (1891) 1 Q. B. 671. 
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2. Consideration. 

At tlie present time it is clearly established that agreement by 
the husband and wife to live apart is binding and enforceable upon 
the wife (a). An agreement by husband and wife to live apart is of 
necessity based upon consideration, and it becomes unnecessary 
to consider whether particular provisions contained in the deed 
do or do not amount to sufficient consideration. Thus in Re 
Weston (b) the separation deed contained a recital that the 
husband and wife had agreed to live apart. It was held that a 
covenant by the wife to live apart ought to be inferred from 
the recital, and that the husband’s covenant to make certain 
provision for his wife was based upon valuable consideration. In 
the earlier cases some more definite consideration was deemed 
necessaiy. The following are instances of considerations held to 
be sufficient : — A covenant by the wife’s trustees to indemnify the 
husband against the wife’s debts (c), even when conditional upon an 
annuity which was covenanted to be secured being secured (d) : 
a contract by a third party to pay the husband’s debts (e) : 
a contract by the wife^s father that the husband and wife 
should live apart and that he (the father) should pay half the costs 
of the separation deed (/) : a renunciation by the husband of his 
rights in the wife’s property (g) : an agreement between the husband 
and the wife’s father that a deed of separation should contain all 
usual and proper clauses was held to be founded on good considera- 
tion, inasmuch as (inte)’ alia) a covenant on the part of the father 
to indemnify the husband against the wife’s debts would, under 
those words, be included in the deed as a proper and usual 
clause (h). As to agreements to compromise matrimonial suits, see 
Wilson V. IF. (i), and as to an agreement to compromise any 
litigation as to the wife’s rights, or, semhle, any intention to litigate 
in respect of them, see McGregor v, M, {k). 


{a) E.g.y Besant V. Wood, 12 0. D. 
605 ; Clark i;. 0., 10 P. D. 188; Ald- 
ridge V, A., 13 P. D. 210; Sweet S., 
(1895) 1 Q. B. 12. 

(5) (1900) 2 Ch. 164. 

(c) Stephens v, Olive, 2 Bro. Ch. 
90 ; Westmeath v, W., Jac. 126, 141 ; 
Elworthy v. Bird, 2 S. & S. 372; 
Worrall v. Jacob, 3 Mer. 256 ; Logan 
-y. Birkett, 1 My. & K. 220. 


{d) Wellesley v. W., 10 Si. 256. 

(e) Wilson v. W., supra. 

(/) Grubbs y. Harding, L.E. 0 Ch. 336, 
{g) Marshall v. M., 5 P. D., p. 23. 
{h) Gribbs V. Harding, supra. 

(i) Supra, and Hart v. H., 18 0. D., 
p. 685. 

(k) 21 Q,. B. D. 424, judgments of 
the M.R. and Lindley^ L.J., and 
Hobbs V. Hull, 1 Cox, 445. 
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An agreement by a wife who has propert}^ settled to her separate 
use without power of anticipation on a separation to indemnify her 
husband against debts, was held not to amount to valuable con- 
sideration, as a married woman has no power to contract so as to 
bind property of that description (a). 


3. Breaches of Contract in Agreements for Separation. 

Tiie Ecclesiastical Courts considered a separation by private 
arrangement as an illegal contract, impljing a dereliction of stipulated 
duties, which the parties were not at liberty to desert, and, conse- 
quently, entirely disregarded it as a bar to a suit for the restitution 
of conjugal rights (b). 

But a Court of equity (before the passing of the J udicature Acts) 
would, where a valid contract for separation had been entered into 
between husband and wife, grant an injunction to restrain pro- 
ceedings by either party in the Ecclesiastical Court for a restitution 
of conjugal rights (c). 

And now as the Divorce Court is part of the High Court of Justice, 
and bound, like the other Divisions, to administer equity (d), 
the breach of a covenant in a separation deed will no longer be 
restrained by injunction in equity (e) if such a suit be instituted in 
the Divorce Court, but the breach should now be pleaded in that 
Court as an equitable defence in such proceedings (/). 

And the Chancery Division will enforce a deed of separation, and 
will not be debarred from restraining a wife from commencing an 
action for restitution of conjugal rights by reason of trifling breaches 
of covenant on the husband’s part {g). 

The Court, moreovei*, will restrain a husband from personally 
molesting his wife Qi), and a wife from personally molesting her 


{a) Walrond u W., John. 18. 
Bed queer e as to whether this case could 
now be supported on the ground above 
stated. The agreement could not be 
enforced against the property subject to 
restraint, but would otherwise 6e valid. 

[1) Mortimer M., 2 Hag. Con. 
318; Westmeath v, W., 2 Hag. Ec. 
App. 115 ; King v. Samson, 3 Adams, 
277, 

(c) Hill V. Turner, 1 Atk. 515 ; Wil- 
son i;. W., 1 H. L. Gas. 538, 556, 575; 


Hunt V, H., 4 De Gr. P. & J. 221 ; 
reversing the decision of Romilly, 
M.E., 31 B. 89. 

(d) See Judicature Act, 1873 (36 & 
37 Yict. c. 66), s. 24. 

(e) See Judicature Act, 1873, s. 25, 
sub-s. 5. 

(/) Marshall v. M., 5 P. D. 22; and 
see Kennedy v. K., (1907) P. 49, 

{g) Besant v. Wood, 12 0. D. 605, 
630 ; Hart v, H., 18 C. D. 670. 

{h) Sandei's v. Kodway, 16 B. 207. 
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liusband (a), contrary to covenants contained in deeds of separa- 
tion (5). 

A wife by being party to a separation deed recognizes its 
recitals (c), and such recitals may be taken as evidence of a contract 
between the husband and wife, which may be an equitable defence to 
a petition by the wife for restitution of conjugal rights, although the 
covenants in the deed are not by the wife but by the trustees, for in 
such a case she cannot be heard to say there is no agreement by 
her (d). 

And an agreement, although not by deed, will act as a bar, as in 
Aldridge v. A, (e), where a husband and wife agreed to separate, and 
that neither should make any claim against the other in law or equity. 
The husband afterwards presented a petition for a declaration of 
nullity. The wife set up the agreement, and the question of law was 
ordered to be decided first (/), with the result that the petition was 
dismissed. 

The covenants in separation deeds are not reciprocal so that the 
observance of the one is a condition precedent, on the breach of 
which the other fails. They are independent covenants in the 
absence of express terms making them dependent. Thus, a breach 
of covenant not to molest is no answer to a breach of covenant to 
pay an annuity (g). 

A suit by a wife for judicial separation is not of itself a breach of a 
covenant not to ^Anolest or disturb” the husband (/i), and neither 
adultery alone by the wife, nor adultery by her followed by the birth 
of a spurious child, is a breach of a covenant in a separation deed 
against molestation by the wife (i). But semble, adulteiy by the 
wife, followed by the birth of a spurious child whom she puts forward 
as the child of her husband, especially if this is done with intent to 
claim a title or property to which the legitimate offspring of her 
husband ’would be entitled, is evidence of a breach of a covenant 
against molestation by her (k). 


{a) Flower v. F., 20 W. E. 231. 

(?)) Williams Daily, 2 Eq. 734; 
Kitchinv.K., 19L.T. 674 ; Biickmaster 
V. B., L. E. 1 P. & D. 713. 

(c) Per Baggallay, L.J., in Clark v* 
C., 10 P. D. 192. 

[cl) Clark C., supra. Cf. Williams 
V. Daily, 2 Eq. 731. 

(e) 13 P. D. 210. 

(/) E. S. C. 1883, 0. 25, r. 2. 


[g) Fearon v, Aylesford, infra ; Hart 
H., 18 C. D., p. 683. 

(/i)^Tliomas v> Everard, 6 H. & N. 

448. Cf. Hunt v. H., (1897) 2 Q. B. 
547. 

(«) Fearon v* Aylesford, 14 Q. B. D. 
792 ; Sweet v, S., (1895) 1 Q. B. 
12 . 

[h) Fearon v, Aylesford, supra. 
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And a husband is not debarred from enforcing a deed of se2}aratioiu 
and from obtaining an order restraining his wife from commencing 
an action for the restitution of conjugal rights by reason of trifling 
bi'eaches of the covenants on his part. But he may so misconduct 
himself as to lose his right to insist upon her covenants not to 
institute matrimonial suits (a). In Besant v. Wood (b) the husband 
had covenanted in a separation deed to allow an infant child to reside 
with the wife, but had subsequent!}" concurred, as next friend of the 
infant in a petition under the Infants’ Custody Act (c), for the 
removal of the infant from the wife’s custody, which had been 
ordered by the Court ; and it was held by Jessel, M.R., that this was 
not a breach of the husband’s covenant. 

The rule is clear that no rule of public policy, nor any other 
rule, prevents parties from agreeing that they will not found an 
application to the Court on past misconduct ” (d), 

111 Gandy v. (?. {e) there was a separation deed, by which, inter 
alia, the wife agreed to take 250Z. per annum for the support of 
herself and family, and not to commence or prosecute any suit to 
compel her husband to allow her more. The husband committed 
adultery and cruelty. The wife instituted a suit for judicial 
separation, obtained a decree, and applied for an increase of alimony 
contrary to the covenant. The husband set up the deed, and the 
C. A. held that the fact of adultery subsequent to the deed was not 
sufficient misconduct to deprive him of the benefit of the covenant, 
and that as the Court could not rectify the deed after a decree for 
separation, as it could have done after a dissolution (/), the deed 
was binding (g). 

In Rose v. i?. (h) a wife contracted with her husband that she 
would not in any suit enter into his conduct before the execution of 
the deed. She filed a petition for adultery and cruelty committed both 
before and after the deed. At the hearing the adultery was admitted, 
and the Court held that no cruelty had been committed since the 


(a) Of. Bandy i;. G-., 1 P. D., p. 80, 
and on appeal, p. 168, considered 
and explained in Bishop v, B., (*1897) 
P. 138. 

{h) 12 0. D. 60o. 

(c) 36 Yict. c. 12. 

(d) Per J'eune, P., in Gooch v. G., 
(1893)P.,atp. 106 - Eowley^;. E.,L.E. 
1 H. L. Sc. 63 ; Besant v. Wood, 


supra ; Eose v. E., 7 P. D. 225. 

(e) 7 P. D. 77, 168, 0. A. 

(/) Morrall M., 6 P. D. 98 ; 
Clifford 0., 9 P. D. 76. 

{g) Of. Besant Wood, 12 0. D. 
605; Powell v. P., L. E. 3 P. & D. 
56; Benyon v. B., L. E. 1 P. & T>. 
447 ; George v. G., L. E. 1 P. & D. 544. 
(70 7 P. D. 225 ; 8 P. D. 98, 0. A. 
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deed. The Court granted a judicial separation founded on the 
adultery since the deed, but refused a dissolution, as the cruelty 
before the deed could not be gone into. 

In Gooch V. G. (a) the parties had separated under a deed dated in 
1886, which provided that no proceedings should be commenced or 
prosecuted by either party against the other in respect of any cause 
of complaint which then existed, or had arisen before the date of the 
deed. In 1890 the wife presented a petition for judicial separation 
on the ground of adultery in 1889 and 1890, whereupon the husband 
charged his wife witli adultery in 1884. Both parties were found 
guilty. Held, that such words did not prevent the husband from 
setting up his wife’s adultery as a defence, ‘‘ The parties cannot by 
stipulation produce any higher efiect than they can by condonation, 
or impose upon the Court the necessity of granting a judicial 
separation, notwithstanding the adultery of the petitioner. They 
may contract themselves out of their rights, but they cannot con- 
tract the Court out of its duty ” (h). It was, however, said that if 
the agreement had been framed as in Hose v. R. (c), the result might 
have been different (d). 

In Doivling v. D. {e), a husband having been guilty of 
cruelty, he and his wife separated upon the terms of a deed by 
which they agreed that neither party should take proceedings 
against the other for dissolution of marriage or judicial separation 
on the ground of previous misconduct, but that the deed should 
be void in case the marriage should be dissolved or a judicial 
separation granted on the ground of subsequent misconduct by 
either. The husband afterwards committed adultery. He did not 
plead the deed in answer to his wife’s petition. The Court, dis- 
tinguishing Rose V. R, (/), granted a decree nisi for the dissolution 
of the marriage (e). 

In Neiusonie v. N, (g) a wife, for valuable consideration, agreed 
not to take proceedings against her husband on account of his 
incestuous adultery, provided he remained true to her in love and 
duty.” Upon his subsequently committing adultery, it was held 
that the agreement, by the terms of it, was no longer binding, and 


(a) (1893) P. 99. 

(C Ib., pp. 106, 107. 

(c) 7 P. D. 225 ; 8 P. D. 98. 

(d) And see Rowley v. E., L. R. 1 
H. L. Sc. 63; Besant v. Wood, 12 
C. D. 605; Gandy v, G., 7 P. D. 77, 


168; Rose v. R., supra; Dowling* v. 
D., (1898) P. 228. 

(e) (1898) P. 228. 

(/) 8 P. D. 100. 

(g) L. R. 2 P. & D. 306. 
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that she might proceed against him on the ground of the incestuous 

adultery. Semhle, that, in the absence of the proviso, he might 

have set up the algreement as a defence to the suit founded on the ( 

incestuous adultery before the agreement {a), f 

The discovery of misconduct not contemplated in the separation -4. 

deed, committed by one of the principal parties to the deed previous 
to its execution, may prevent its being set up as a bar to pro- 
ceedings in Court, contrary to a covenant therein contained. Thus, 
where there was a deed of separation, whereby a wife agreed to 
accept certain sums as a provision for her support, and not to sue 
her husband for any further maintenance, but subsequently having 
discovered that he had been guilty of incestuous adultery, obtained 
a decree for dissolution of the marriage, it was held that notwith- 
standing the deed she was entitled to the usual order for permanent 
maintenance. When she [the wife] has established that her 
husband has been guilty of incestuous adultery, a state of things 
arises not in contemplation when the deed was executed, the wife 
is not restrained by the deed. Circumstances now justify her in 
bringing a suit for dissolution of marriage, and she is entitled to 
all the incidents of that suit, and amongst them to an allowance 
based on her husband’s income ” (&). 

Improper conduct, also, by one of the parties, suhsequent to the 
execution of the separation deed, may prevent such party setting it 
up against the other. Thus, if, after the deed of separation has been 
executed and acted upon, the husband institutes a suit against the 
wife, based on an unfounded charge, which compels her to make 
known, in self-defence, her own grounds of complaint against him, 
the foundation of the arrangement bet’ween them is removed, and 
the consideration fails upon which it was entered into, and in such 
case the wife is remitted to her original position, and will be i: 

allowed, notwithstanding the provisions of the separation deed, 
to claim the fullest redress to which before its execution she was 
entitled (c). 

In IVess V. T, {d) a wife covenanted in a separation deed that 
she would not take any steps to compel her husband to cohabit with 

(a) See Eowley v. E., L. E. 1 D. 792, 0. A. ; Bishop v. B., (1897) 

H. L. Sc. 63 ; Morrall v. M., infra. P. 138. 

{b) Per Sir J. Hannen in Morrall (r) See Brown -r. B.,L.E. 3P. & D, 

V. M., 6 P. D. 98, at p. 100; cf. 202; cf. Gooch v. G., (1893) P. 99, 

Newsome N., supra, 633; Gandy supra, p. 633. 

G., 7 P. D., p. l7o, 0, A., supra, (d) 12P. D. 128; but see Kennedy 

p. 632 ; Pearon v. Aylesford, 14 Q. B. v. K., (1907) P. 49. 
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her. The husband covenanted to pay her an annuity. This he 
paid for a short time and then made default. She sued for restitu- 
tion of conjugal rights. He did not appear. HMd, the covenant of 
the wife was, under the circumstances, no bar. In Moore v. M. (a) 
the parties separated under a deed which contained no covenant not 
to sue. The husband petitioned for divorce on the ground of 
adultery, which failed, and the wife in her answer asked for se23ara" 
tion ; the husband did not set up the deed, and a decree for judicial 
separation was made. 

Where a deed of separation does in fact give a licence to commit 
adultery, it amounts to connivance, and would be a complete bar to 
the suit (b). 

Where a husband, by a separation deed to which he, the trustees, 
and his wife, were the only ^^arties, covenanted to pay the trustees 
an annual sum for the use of his wife, and for the expenses 
of maintaining and educating his daughters, it was held by 
the C. A. that neither of the daughters by her next friend, 
without the trustees, could bring an action to enforce the covenant ; 
but leave to amend was given, and upon the trustees refusing to 
be joined and to sue the husband, the Court held the wife might 
do so (c). 

Du 771 casta ” Claim , — In Oandy v. (?. {d) it was held at the trial, 
that a deed of separation must be construed as an agreement, amongst 
other things, that the parties shall live apart in chastity, and that 
the subsequent adultery of the husband deprived him of the right to 
have the restraining ]3ro visions of the deed enforced. But, on 
appeal, it was held that this is not so unless the misconduct is so 
gross, so entirely different from that which the parties were providing 
for when they entered into the deed, as to entitle one of them to 
disregard the bargain (c). So a covenant by the husband in a 
se]3aration deed to pay his wife an annuit}^, without restricting 
his liability to such a time as she shall be chaste, is good, and 
continues in force although the wife afterwards commits adultery (/). 
So where an agreement to separate provided for the execution of 
a deed of separation which was to contain the ‘‘usual covenants,” 


{a) 12 P. D. 194. 

[l) Thomas T., 2 Sw. & Tr. 113; 
Gandy P. D. 168. 

(c) Gandy G., 30 0. D. 57. 

(d) 7 P. B. 77. 

(e) See judgment of Cotton, L. J., in 


Gandy v, G., 7 P. D., pp. 174, 175. 

(/) See judgment of BreU, M.R., 
in Pearon v, Aylesford, 14 Q. B. D., 
p. 799; and of Cotton, L.J., p. SOS; 
Sweet V. S., (1895) 1 Q. B. 12. 



636 


HUSBAND AND WIFE. 


Wilson V, Wilson. 

Kay, J., held that these words did not include the dim casta^' 
clause {a). 


4. Other Points connected with Separation Agreements, &e. 

Debts arising on voluntary bonds or covenants are provable in 
bankruptcy, and will be paid, pari passu ^ with other debts (&). 

Eesumption of cohabitation and reconciliation put an end to 
separation deeds, and all the effects of separation (c) ; provided that 
on the true construction of the deed it appears that its provisions 
were only intended to take effect as long as separation lasted (ci). 
Where the deed, going beyond the immediate purposes of a 
separation deed, makes provision for the children of the marriage 
after the death of the wife, the trusts in favour of the children are 
unaffected by resumption of cohabitation {e), 

AVhere a separation deed is made in anticipation of a sepai’ation 
which never takes place, the consideration having failed, the deed is 
wholly void, and the Court will not treat it as a voluntary deed, but 
will direct it to be cancelled (/). 

But mere reconciliation, such as communication by letters, 
without cohabitation {g), or merely living together under the same 
roof, without reconciliation, as where it is shown that the parties 
conducted themselves with the greatest animosity towards each 
other, will not have the effect of putting an end to the deed Qi). 

There is nothing illegal in continuing trusts for payment of 
money to the wife in the event of reconciliation (i). 


(a) Hart H., 18 C. D., pp. 692— 
697 ; Bradley v. B., 51 L. J. P. & M. 
87. 

(5) See Bankruptcy Act, 1883, ss. 37, 
40 (4), 125, and Whitaker, (1901) 1 Ch. 
9; Re Batey, 14 0. D. 579. Of. Linton v. 
L., 15 Q. B. D. 239. And as to claims 
of creditors against a voluntary separa- 
tion deed, see Pitzer v, P., 2 Atk, 511 ; 
Clough V. Lambert, 10 Si. 174; as to 
purchasers. Court v. Poster, 1 John. & 
H. 30 ; as to valuable consideration, 
see note ‘‘ Consideration,” supra, p. 629. 

(c) Bateman v. Countess of Boss, 1 
Dow, 245 ; Westmeath v. Salisbury, 5 
Bli. N. S. 339. 

(d) See judgment oi Bowen, L.J., in 


Nicol V. N., 31 C. D., p. 529. Cf. 
Haddon v. H., IS Q. B. D. 778, 56 
L. J. M. C. 69. 

(e) Euffles v. Alston, 19 Eq. 539 ; 
Re Spark’s Trusts, (1904) 1 Ch. 451. 

(/) Bindley v. Mulloney, 7 Eq. 343 ; 
see also Westmeath v. Salisbury, 5 
Bli. N. S. 339. 

(ff) Slatter v. S., 1 Y. & C. Ex. 
C. 28 ; Prampton v. P., 4 B. 287. 

(7i) Bateman v. Boss, 1 Dow, 235. 

(?■) Nicholls V. Danvers, 2 Vern. 
671 ; Wilson v. Mushett, 3 B. & Ad. 
743 ; Bateman v. Boss, 1 Dow, 235 ; 
Byrne v. Carew, 13 L\ Eq. B. 1 ; 
Crouch V. Waller, 4 De Gr. & J. 302 ; 
Bandle v. Gould, 8 El. & Bl. 457. 
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And if a husband after a separation contracts to continue the 
payment of an annuity to his wife to which she was entitled under 
a separation deed, in case she would return to *and cohabit with 
him, he will be bound to pay it, even where the contract was merely 
by parol (a) . 

The adultery of the wife will not prevent her taking proceedings 
under the deed or contract for separation (6). The husband is 
liable under his covenants whether he commits adultery or not, 
and he would be so liable even if the wife had committed adultery (c). 
And a plea of the wife’s adultery (d), of a divorce d menstv et thoro (e), 
or a dissolution of marriage (/), on account of adultery, will be held 
no defence to an action by trustees for arrears of separate main- 
tenance under a covenant in a separation deed(^), unless the 
covenant by unmistakable words limits his liability to the period 
during which the marriage relation continues (h). 

DissolutioJi of Marriage , — In the case of dissolution of marriage, 
the Court has conferred upon it the right to vary both ante-nuptial 
settlements and post-nuptial settlements, including deeds of separa- 
tion, and to deal with them in any way which may be thought just 
and expedient (i). And in such cases the Court has an absolute 
discretion as to the amount of the allowance to be made to the 
parties respectively under all the circumstances, and having regard 
to the conduct of the parties respectively. In Clifford v. (7. {h) the 
husband, by a separation deed, covenanted to pay 52L per annum to 
a trustee for the benefit of the wife. She committed adultery and 
the marriage was dissolved. The husband did not pay the annuity, 
being under the impression that the dissolution put an end to the 
deed. The wife became chargeable to the parish, and a question 
arose with the guardians. The husband applied to vary or set aside 
the deed. Butt^ J., refused to vary the deed, treating the case as 
one of alimony. The C. A., having regard to the conduct of the 

(a) Webster i;. W., 4 De C. M. & G-. (/) aoslin v. Clark, 12 C. B. (N. S.) 

437. Of. McGregor 2 ;. M., 21 Q. B. D. 681 ; Olifiord v. 0., 9 P. D. 76, infra. 
424. {g) See Ohaiieswortb v. Holt, L. E. 

(f) Seagrave v, S., 13 V. 443, 9 E. E. 9 Ex. 38. 

203 ; Fearon v, Aylesford, 14 Q. B. D. (X) Ib. 41, per Bramwell^ B. 

792. (?:) See 22 & 23 Viet. c. 61, s. 5 ; 41 

(c) Gandy G., 7 P. D. pp. 171, 172 ; Viet. c. 19, s. 3 ; Hodgson Roberts v, 

considered and explained in Bishop i’. H. E. and Whitaker, (1906) P. 142* 
B., (1897) P. 138. Morrissey v, M., (1905) P. 90. 

(d) Baynon v. Batley, 8 Bing. 256. [h) 9 P. D. 76, 0. A. 

(e) Jee v. Thurlow, 2 B, & 0. 547. 
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wife, especially in making charges against the husband in the suit 
for dissolution which she did not attempt to support, reduced the 
allowance to one-half (a). 

And the Court has exercised this right where, in consequence of 
gross misconduct of the husband, discovered after the execution of a 
separation deed, the wife has subsequently obtained a dissolution of 
the marriage. In Morrall v. M, (5), a wife, by a deed of separation, 
agreed to accept certain sums as a provision for her support, and not 
to sue her husband for any further maintenance. Subsequen%, 
having discovered that he had been guilty of incestuous adultery, she 
obtained a decree for the dissolution of the marriage. It was held 
that, notwithstanding the deed, she w^as entitled to the usual order 
for permanent maintenance (c). In exercising the discretionary 
jurisdiction to vary settlements after a dissolution of marriage, 
regard must be had to the conduct of both parties, and not of one 
party only, and also to the interests of public moralit}^ Thus 
where a marriage had been dissolved at the suit of the husband, 
who himself admitted misconduct, the Court declined to vary the 
wife’s settlement in his favour (d). Nor can the jurisdiction be 
exercised retrospectively ; as by directing the trustees of the wdfe’s 
settlement to recoup to the husband accumulations of past income 
received by her under the trusts of his settlement (d). And a wife’s 
protected life interest is not an interest which the Court can control 
under s. 5 of the Matrimonial Causes Act, 1859, though the 
existence of such an interest may be taken into consideration by 
the Court when making an order for variation of settlements (cZ). 

In Day v. D. (c), commenting on but following Noel v. N.{f), 
it was held that where under a marriage settlement a wife has 
power to resettle settled property in the event of surviving her 
husband and marrying again, and, having been divorced, has 
married the co-respondent during her husband’s lifetime, the Court 
may make an order preventing any resettlement on any husband 
married, or children born, during the husband’s lifetime. 


(a) See Boynton t;. B., 2 Sw. & Tr. 
275 ; G-ladstone v. Gr., 1 P. D. 442 ; 
Maudslay v. M., 2 P. D. 256 ; Wigney 
V, W., 7 P. D. 177 ; Eobertson v, E., 
8 P. D..94 ; Jump v. J., 8 P, D. 159 ; 
Ponsonby v. P., 9 P. D. 58 ; Noel v. 
N., 10 P. D. 179. , 


(c) And see Jump v. J., 8 P. D. 159 ; 
Clifford V. G., 9 P. D. 76 ; Bishop v. 
B., (1897) P. 138. 

(d) Constantinidi v. G. and Lance 
(1905) P. 253. 

(e) 78 L T. 358. 

(/) 10 P. D. 179. 
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Judicial Sejparation. — But in the case of judicial separation (a)^ 
there being no such power, any deed executed remains binding. 
In Gandy v. G, (6) a husband committed adulteiy, and disputes 
arose between him and his wife, which led to his committing acts 
of legal crueltj^ A separation deed was then executed, by which 
he agreed to allow her 250Z. a year, and to maintain the two youngest 
children, who were not to be in her custody ; and she covenanted 
not to take any proceedings to compel her husband to allow her a 
larger amount of alimony. Subsequently the husband again com- 
mitted adultery, and the wife obtained a decree for judicial separation 
and an order that she should have the custody of the two youngest 
children. The husband had, since the date of the separation deed, 
become w^ealthj’', and the wife applied for an inquiry as to his means 
with the view of obtaining increased alimony. It was held by the 
C. A., that increased alimony could not be ordered, for since the 
Court had not, as in the case of a decree for dissolution of marriage, 
power to alter the separation deed, the covenant by the wife not to 
sue for increased alimony was binding on her, and must have effect 
given to it, the husband not having been guilty of such misconduct 
as under the circumstances of the case would disentitle him to claim 
the benefit of the deed (c). 

But the wife would not be bound by the provisions of such a 
separation deed, if, although she had trustees, she had not herself 
unequivocally asserted her rights under it (d). But if there is an 
agreement by her, of which a recital in the deed may furnish evi- 
dence, and she has accepted benefits thereunder, then she wdll be 
bound, although she herself has not covenanted, but only her 
trustee (c). 

The existence of a separation deed, none of the provisions of 
which had been acted upon, was held to be no ground for refusing 
relief to the wife on account of the desertion of the husband some 
time after the execution of the deed (/). 

After a separation by private arrangement of the parties, a husband 
and wife still retain their relative positions which formerly could only 

in 

(a) As to which, see Divorce and (&) 7 P. D. 182. 

Matrimonial Causes Act (20 & 21 Yict. (c) See Morrall v. M., supra; Bishop 

c. 85) ; 22 & 23 Yict. c. 61 ; 23 & 24 i;. B., (1897) P. 138. 

Yict. c. 144 ; 29 & 30 Yict. c. 32 ; 41 (d) Williams v, Baily, 2 Eq. 731. 

Yict. c. 19 ; and the Matrimonial (e) Clark v. 0., 10 P. D., p. 195. 

Causes Act, 1884 (47 & 48 Yict. (/) Cock v, 0., 13 W. E. 188. 

c. 68), 
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be dissolved by Parliament {a), and now by proceedings under the 
Divorce and Matrimonial Causes Act(/)); the husband will, conse- 
quently, be liable for his wife’s debts, unless he provides for her 
maintenance by an adequate allowance, and it is regularly paid ; in 
which case he will have a good defence to an action brought against 
him for goods supplied to his wife (c). 

An ordinary deed of separation does not amount to a licence to 
commit future adultery (d). Hence, it was no bar to an action for 
damages by the husband for the seduction of his wife (c) ; nor will 
it, ill the absence of express stipulation to tliat effect, prevent a 
wife from claiming her share of her husband’s personal estate under 
the Statute of Distributions (/). 


5. Contracts for Future Separation. 

All agreements providing for future separation are void, as con- 
trary to public policy (^). However, in Rodney v. Chambers (A), a 
covenant to allow maintenance in case the separation took place 
with the a.jpprobation of trustees, w?is held valid (i). 

And a separation deed providing for immediate separation may, 
if not acted upon, be held void (k) if it is not something more than 
a mere separation deed (1), 

In Re Moore (m), testator directed his trustees to pay to his 
sister during such time as she ma}" live apart from her husband, 
before his son attained twenty-one, the sum of 2h 10s. per week. 


(a) Marshall v. Eutfcon, 8 T. E. 545. 
(5) 20 & 21 Yict. c. 85. 

(c) HodkinsoD v. Fletcher, 4 Camp. 
70 ; Hindley v. Westmeath, 6 B. & 0. 
200 ; Mizen v. Pick, 3 M. & W. 481 ; 
Eeeve v. Conyngham, 2 0. & K. 444. 

{d) Sullivan v. S., 2 Adams, 299, at 
p. 303. 

(e) Chambers v. Caulfield, 6 East, 
244. 

(/) Slatter v. S., 1 Y. & C. Ex. 
C. 28. " 

(g) Westmeath v. W., 1 Dow & Cl. 
519 ; Westmeath v, Salisbuiy, 5 Bli. 
(N. S.) 339 ; and see Durant v, Titley, 
7 Price, 577 ; Yandergucht v. ■ De 
Blaquiere, 5 My. & C. 229 ; and see 
Cocksedge v.G., q Ha, 397 ; Cartwright 


V. 0., 3 De Gr. M. & Gr. 982 ; Byrne v. 
Carew, 13 Ir. Eq. E. 1 ; H. v. W., 3 
Kay & J. 382 ; Merry weather v. Jones, 
4 Gif. 499 ; Procter v. Eobinson, 14 

W. E. 381. Contrast with these cases, 
Marlborough v, M., (1901) 1 Ch. 165. 

{h) 2 East, 297. 

(i) And see Gawden v. Draper, 2 
Yent. 217 ; Chambers v. Caulfield, 6 
East, 244 ; Soilleux v. Herbst, 2 Bos. 
& Pul. 444 ; Bateman v. Boss, 1 Dow, 
235. 

(/»') Westmeath v. Salisbury, supra ; 
Bindley v. Mullone}^ 7 Eq. 343. 

(l) Euffles V. Alston, 19 Eq. 539 ; 
Nicol V. N., 31 0. D., p. 529. 

(m) 39 0. D. 116. 
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The sister was then living, and until after the testator’s death was 
living with her husband, but subsequently they separated. Helcl^ 
the object of the gift was to promote separation, and therefore void. 

In Ite Hojoe Johnstone {a) , by a post-nuptial settlement the 
husband assigned leaseholds to trustees upon trust to pay the rents 
to his wife for life, or so long as she should continue the cohabiting 
wife or the widow of the settlor, for her separate use, and upon the 
determination of the trust in favour of the wife the husband took 
an interest in the settled property. Some years after the date of 
the settlement the husband and wife separated by mutual consent, 
and they had not since cohabited. Held, distinguishing Cartwright 
V. (7. (b) and H, v. TT. (c), that the restriction of the wife’s 
enjoyment of the rents to the period of cohabitation was not void 
as against the policy of the law, and that the trust in her favour 
determined upon her ceasing to live with her husband. 

See on the construction of a separation deed Re Gilling (d). 

(a) (1904) 1 Ch. 470. 

Ih) 3 De G. M. & G. 982. 


(c) 3 K & J. 382. 

Id) 74 L. J. Ch. 335. 
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COUNTESS OF STEATHMOEE r. BOWES (a), 

1789. 1 Y. 22; 1 E. E. 76. 


Praud on Marital Eights. 

A woman, pending a treaty of marriage with A., settled all her 
property to her separate use, with his approbation; a few days after, 
B., by a stratagem, induced her to marry him, the day after she first 
thought of it : B. had no notice of the settlement. The settlement 
was established, and a deed of reYOcation obtained by duress set aside. 

The burthens, to which a husband is liable, are a consideration for 
his marital rights, upon which, therefore, fraud may be committed. 

Conveyance by a woman under any circumstances, and even the 
moment before marriage, is good, primd facie : is bad only if 
fraudulent, as where it is made pending the treaty, without notice 
to the intended husband. 

Lady Strathmore, being seised and possessed of great property, 
both real and personal, pending a treaty of marriage with Mr. Grey, 
conveyed all her real, and assigned all her personal estate to trustees 
for her sole and separate use, notwithstanding any future coverture. 
This settlement was prepared with the approbation of Grey. A 
few days after the execution, hearing that Mr. Bowes had fought 
a duel on her account with the editor of a newspaper, who had 
traduced her character, she determined to marry him, and the 
marriage took place the next day. Bowes had no notice of the 
settlement. There were two bills: an original bill by Lady Strath- 
more, to set aside a deed revoking the settlement, as having been 
obtained by duress : and a cross bill by Mr. Bowes, to set aside the 
settlement, as against the rights of marriage, and a fraud upon him, 
and to establish the deed hf revocation. An issue was directed to 
try, whether the deed of revocation had been obtained by duress ; 
and the verdict in the Common Pleas was against the deed. The 
cause coming on upon the equity reserved, Mr. Justice Buller, sitting 

(a) S. 0., on the first hearing, 2 on appeal, 6 Bro. P. 0. 427, Toml. 
Bro. Ch. 345; 2 Cox, 28, aflfirmed, edit. 
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for the Lord Chancellor, decreed in fayour of Lady Strathmore, and 
dismissed the cross bill with costs. It came oi> again, upon the 
petition of Mr. Bowes, for a rehearing, and reversal of that decree 
so far as it dismissed the cross bill. 

Mr. Richards, for Mr. Bowes. — The question is whether this 
settlement, made before marriage, is valid or not, as being in 
derogation of the common rights of marriage. A wife, by the 
marriage contract, becomes extinct, from the nature of it, for 
several civil purposes with regard to which she merges in the 
husband. He becomes liable to all her debts, and answerable for 
all her acts that do not amount to felony ; and even for that’ if 
committed in his presence ; because her mind is supposed to be 
under his coercion. In order to enable him to answer this, he has 
by the law all her property. It is absurd to say, the wife shall by 
her own act deprive the husband of what the law has given 
him. 

Mr. Mansfield, Mr. Hardinge, Mr. Laiv, and Mr. King, for Lady 
Strathmore. — Lady Strathmore is in possession b}" a deed to 
trustees, giving her own property to her use. It was done in 
contemplation of marriage with another person ; therefore not 
fraudulent as to Mr. Bowes, unless any deed by a feme sole, by 
which she disposes of her property, shall be construed to be 
fraudulent if not communicated to any future husband. Want of 
communication is the only circumstance that can be alleged ; but 
that is very different from concealment, for which there can be no 
pretence here. ^ ^ It is enough for us to say, Mr. Bowes 

was not cheated, 

Loed Chancelloe Thurlow. — The mere question seems to be, 
what is the true foundation for setting aside an instrument primd 
facie good? Can less be imputed to it than fraud? Or can it 
be void upon the notion of general policy, as has been urged for 
Mr. Bowes? If not, must not fraud be imputed? and, if so, will 
the circumstances of its being made in contemplation of marriage 
affect it with fraud ? Suppose a relation had given 10,000Z. for her 
sole and separate use; if she had represented it as her own 
absolutely, so that, upon a marriage, it would have gone to her 

4i 2 
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husband, this Court would have compelled the trustees to give 
to the husband, #but not otherwise (a) ; nor is there any difference 
between a fortune so circumstanced b}^ an act of her own, or of the 
donor. Consider what will be the effect of this void deed of 
revocation? If he had joined with her to revoke that settlement 
and appoint new uses, he could not have rescinded tliat afterwards ; 
because he had affirmed the deed by acting upon it. If he had acted 
honestly upon it, as in the case I have put, he could not have set 
that aside ; his counsel are to show that he may, because he has acted 
dishonestly upon it, which at present I think rather a vain attempt. 

I never had a doubt about this case. If it is to be considered 
upon the ground of its being against a rule of judicial policy, the 
arguments for Mr. Bowes would have had great weight. The law 
conveys the marital rights to the husband, because it charges him 
with all the burthens, which are the consideration lie pays for them ; 
therefore, it is a right upon which fraud may be committed. Out 
of this right arises a rule of law that the husband shall not be 
cheated on account of his consideration. 

A case of this kind came before me a few days ago (5). A woman 
adult, about to marry an infant, made a settlement, in contemplation 
of that marriage, in which he joined, though an infant, for the 
purpose of expressing his consent. As it was upon fair considera- 
tion, and no fraud to draw him in as an infant, I thought the 
circumstance of its being fair would bind him, though, as an infant, 
not capable of consenting ; according to which I held the settlement 
good, as she was capable of conveying ; and as it was a public and 
open transaction, with the consent of the family, and consequently 
no fraud, though his being privy to it would not have concluded 
him from any rights as being an infant. 

A conveyance by a wife, whatsoever may he the circumstances, and 
even the moment before the marriage, is primCi facie good, and becomes 
bad only upon the imputation of fraud. If a ivoman, during the 
course of a treaty of marriage with her, makes ivithout notice to 
the intended husband, a conveyance of any part of her property, I 
shoidd set it aside, though good primd facie, because affected ivith 
that fraud. 

(a) See Ashton v, M^Dougall, o B. (h) Slocombe v. Glubb, 2 Bro. Oh. 
66 . 545 
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As to the morality of the transaction, I shall say nothing to that. 
The}^ seem to have been prett}^ well matched. Marriage in general 
seems to have been Lady Strathmore’s object: she was disposed to 
marry anybody, but not to part with her fortune. This settlement 
is to he considered as the effect of a lucid interval, and if there 
can be reason in madness, by doing this she discovered a spark of 
understanding. 

The question which arises upon all the cases is, whether the 
evidence is sufficient to raise fraud. Even if there had been a 
fraud upon Grey, I would not have permitted Bowes to come here 
to complain of it. But there was no fraud, even upon Grey, for it 
was with his consent; and so I cannot distinguish it from a good 
limitation to her separate use. Being about to marrry Grey, she 
made this settlement with liis knowledge; and the imputation of 
fraud is, that having suddenly changed her mind and married 
Mr. Bowes, in the hurry of that improvident transaction she did 
not communicate it to him ; but there was no time, and could be 
no fraud, which consists of a number of circumstances. It is 
impossible for a man marrying in the manner Bowes did, to come 
into equity and talk of fraud. Therefore, the decree must be 
affirmed, with costs; but let him have all just allowances as to 
what he paid when in receipt of the profits, and as to the annuities, 
which are declared not to be disturbed by the decree. 


NOTES. 

The doctrine of fraud on marital rights has, having regard to the 
Married Women’s Property Act, 1882, lost much of its importance. 
Mr. Vaizey, in his work on Settlements, says {a): ‘Mu the old sense, 
therefore, of the husband being deprived of something to which, as a 
husband, he \vould have a right, if the wife had not before marriage 
executed a conveyance, fraud on marital right does not appear to be 
any longer possible, . . . but the necessity of the most abundant good 
faith in such a contract as that of a settlement made on a marriage 
is so obvious and cogent that it would be rash to conclude that the 
Act has wholly deprived of effect the doctrine here considered.” 

The rule upon which the Courts acted in setting aside a settle- 
ment made by a woman of her own property previous to marriage, 

(a) Yaizey, Settlements, vol. ii., pp. 1581, 1585, 1586. 
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in violation or fraud of the marital rights of her intended husband, 
is well laid down by Lord Thurlow. ''A conveyance by a wife, 
whatsoever may ‘’be the circumstances, and even the moment before 
the marriage, is pjimd facie good, and becomes bad only upon the 
imputation of fraud. If a woman, during the course of a treaty 
of marriage with her, makes, without notice to the intended husband, 
a conveyance of any part of her property, I should set it aside, 
though good jrrimd facie, because affected with that fraud.” 

The concurrence of two circumstances, pendency of a marriage 
treaty and ignorance on the part of the intended husband, ordinarily 
sufficed to invalidate a settlement, but fraud will depend on the 
particular circumstances of each case (a). 

The actual decision, however, does not come within this principle; 
for it will be observed, the settlement was made by Lady Strathmore 
with the consent of Grey, her then intended husband, and not 
during the course of a treaty of marriage with Bowes, whom she 
afterwards married, and it was, therefore, not a fraud upon him. It 
was necessary, therefore, for a person impeaching a settlement on 
the ground of this species of fraud, to prove that, at the time of 
its execution, he was the then intended husband, otherwise it would 
not be set aside (h), and the husband only and not his re|)resentatives 
could complain (c). 

It is clearly settled, that if a woman, during a treaty for marriage, 
hold herself out to her intended husband as entitled to property, 
wliich will become his upon the marriage, and then makes a settle- 
ment of it without his knowledge or concurrence, actual fraud would 
be imputed to her, and the settlement would be set aside in a Court 
of equity (d). It was observed b}" Buller, J., that Fraud consists 
in falsely holding out that a woman has an estate unfettered, and 
that the husband will be of course entitled to it. No case has yet 
established, that all conveyances by a wife before marriage are void 
merely because not communicated to the husband.” And again, 
It is necessary to show other facts, and that the husband is 
actually deceived and misled ; and the bare concealment is not 
sufficient ” (c). These dicta, however, can scarcely be supported, 

{a) See Yaizey, Settlements, vol. ii., 1585 ; Grazebrook v. Percival, 14 Jur. 
p. 1583. 1103. 

[h) England v. Downs, 2 B. 522 ; (d) England v, Dowms, supra ; see 

Ball V. Montgomery, 2 Y. 194, 2 E. E. also Howard v. Hooker, 2 Ch. E. 81 ; 
197. Caiieton v. Dorset, 2 Cox, 33. 

(c) Yaizey, Settlements, vol. ii., p. (e) 2 Cox, 29, 30, 


FRAUD ON MARITAL RIGHTS. 


647 


Countess of Strathmore v, il^owes, 

although there have been some cases in which, under peculiar 
circumstances, it has been held that a hare concealment bj" a woman 
from her intended husband, of a gift or a settleme*nt of part of her 
property made during the treaty for a marriage, was not sufficient 
evidence of fraud, so as to render the settlement void as against the 
husband (a). 

However, in Goddard v. Snow (Z)), a woman ten months befoi’e 
marriage, but after the commencement of that intimate acquaintance 
with her future husband which ended in marriage, made a settle- 
ment of a sum of money which he did not know her to be possessed 
of. The marriage took place, she concealing from him both her 
right to the money and the existence of the settlement. Ten years 
afterwards she died, and after her death the husband filed a bill 
to have the money paid to him. It was argued, on behalf of the 
defendants, that, as the husband did not know of the existence of 
the sum of money, and was thei^efore not induced to contract the 
marriage on the notion that it would be subject to his marital 
riglits, no fraud, such as the authorities held to be necessary, had 
been committed ; that there was, at the utmost, only concealment, 
and that concealment alone was not sufficient to avoid a settlement 
confessedly valid at law. Gifford, M. R., however, held that the 
settlement was void against the husband, as a fraud upon his marital 
rights (c). 

It has been supposed that a settlement by a widow upon her 
children by a former marriage, even if made during the treaty for a 
second marriage, without the knowledge of her intended husband, is 
valid, because the object of the settlement, it has been said, is 
meritorious. Hunt v. Mattlieivs {d), and King v. Cotton (e), have 
been cited as supporting the proposition; it appears, however, by an 
extract from the decree in Raithby's edition of Vernon, that the 
husband, in Hunt v. Matthews, consented to the settlement being 
made by his intended wife upon her children by a former marriage ; 
and in King v. Cotton, the settlement was made by Lady Cotton 
upon the children of a former marriage, jjrevious to her entering upon 
a treaty for a second marriage. And England v. Dozens, supra. 


[a) See Thomas v. Williams, Mos. 177. 
(?)) 1 Russ. 485. 

{c) See St. G-eorge v. Wake, 1 My. 
& K. 622, where Lord Brougham says, 
that the principle was carried further 
in Goddard v. Sdow than in any other 


case; see also Downes v. Jennings, 
32 B. 290 ; Prideaiix v. Lonsdale, 1 De 
G. J. & S. 433; Chambers v. Orabbe, 
34 B. 457. 

(cZ) 1 Vern. 408. 

(e) 2 P. W. 674. 
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The fact that the husband was ignorant that his wife had any 
property, or that she has practised no actual deception upon him, 
would not, it seems, be sufficient to prevent the Court from setting 
aside a settlement made in fraud of the marital right. See Taylor 
V. Pugh {a), in which case, however, Wigram, V.-C,, decided against 
the husband upon other grounds. 

But a gift or settlement, by a woman, of her property, during the 
treaty for marriage, would not be set aside, if the husband knew of 
the gift or settlement before the marriage (/)), even though the 
husband be a minor (c). 

The seduction by a man of his intended wife might be a 
reason why the Court should not set aside a settlement made 
by her before marriage. Thus, in Taylor v. Pugh (d), where a man 
had induced his intended wife to cohabit with him previously 
to marriage, Wigram^ V.-C., refused to set aside a settlement 
of her property, although executed without his knowledge, during 
the treaty for the marriage, because her husband, before the mar- 
riage, had put it out of the power of the wife efiectually to make 
any stipulation for the settlement of her property, by his conduct 
towards her {e). 

The concurrence of the husband in making a settlement would 
preclude him from taking any objections to it ; but not, it seems, if 
he be a minor (/). The case of Sloconibe v. Gluhb, reported in 2 
Bro. Ch. 545, and referred to in the principal case, was, according to 
Selborne, C., decided against the husband, who had concurred in the 
settlement while a minor upon the ground that as he had taken a 
benefit under the settlement, he could not reject it in part and 
accept it in part ((7). 

In a case in 1863, a settlement made by a woman of her 
personal property after her engagement to be married, was 
set aside at the suit of the husband, although he was told 
before the marriage that she had executed a settlement affecting 
her property, it appearing that neither she nor her husband was 

(a) 1 Ha. 608. ^ {d) 1 Ha, 608. 

(Z?) St. George v. Wake, 1 My. & (e) But see Downes v. Jennings, 32 

K. 610; Ashton v. M^Dougall, 5 B. B. 290. 

06 ; Griggs v. Staplee, 2 De G. & Sm. (/) Nelson v. Stocker, 4 De G. & J. 
472. 458. 

(c) Slocombe v, Glubb, 2 Bro. Ch. (</) Kingsman v. H., 6 Q. B. D., 
545 ; Wrigley v. Swainson, 3 De G. p. 125 
Sm. 458. 
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accurately informed of the nature and effect of the trusts of the 
settlement (a). 

If a husband acquiesced in, or confirmed, a settlement, he would 
not afterwards be allowed to dispute it (h). 

But in Bournes v. Jennings {c), it was held that delay in instituting 
a suit for two and a half years after the discovery by the husband of 
the settlement did not operate as a bar. 

If a woman gave a security to a volunteer, prior to marriage, 
without the consent of the intended husband, it might be set aside 
by him (d!). 

But where a woman, about to marry, gave a bond for valucible 
consideration, although witliout her intended husband’s knowledge, 
it was held that the husband could not be relieved against it. But 
concealment of such securities or debts is not to be encouraged (c). 

Fraud on Intended Wife, — It has been stated that a conveyance 
in trust privately made by the husband on the eve of maiiiage, foi 
the purpose of barring dower, would be decreed liaudulent, as being 
designed to deprive the wife of the provision given her by the common 
law if). But Mr. Vaizey points out that this equity, as regards the 
husband, rests upon the peculiar right which a man had in his wife s 
property, and that a wife has no similar equity (^). 

For a decree setting aside a settlement as a fraud on marital 
rights, and declaring the trusts of a new settlement, see Seton 
(1901), p. 2344. 


(a) Prideaux r. Lonsdale, 4 Gif. 159; 
1 De G. J. & S. 433. 

[h) St. George v. Wake, 1 My. & K. 
610 ; Maher v. Hobbs, 2 Y. & 0. Ex. 
0. 317, 2 H. 535. 

(c) 32 B. 290, 523. 

(d) Lance v. Norman, 2 Ch. R. 
79. 

(e) Blanchet v. Poster, 2 Yes. Sen. 
264 Lleweliin r. Oobbold, 1 Sm. & G. 


376. 

(/) Lex Prset. 267 ; 1 Bright, H. 
W. 356 ; and see Drary v, D., Wil- 
mot’s Opinions, 177 ; 4 Bro. Ch. 506, 
n. {(>). 

{(j) Vaizey, Settlements, vol. ii., p. 
1587 ; and see Swan nock v. Lyford, 
Co. Litt. 108, (n.) 1 ; Banks v, Sutton, 
2 P. W. 700 ; 1 Bright, H. & AY. 357 ; 
McKeogh V. M., Ir. R. 4 Eq. 346. 




ELIBANK MONTOLIEU. 

1799, 1801. o Y. 737 ; 5 E. E. 151. 


Wife’s Equity to a Settlement. 

Upon the bill of a married woman, entitled to a share of the 
personal estate as one of the next of kin of the intestate, against her 
husband and the administrator, the latter claiming to retain towards 
satisfaction of a debt by bond from the plaintiff’s husband to him, it 
was declared he was not entitled to retain : but that the plaintiff’s 
share was subject to a further provision in favour of her and her 
children, the settlement on her marriage being inadequate to the 
fortune she then possessed ; and it was referred to the Master to see a 
proper settlement made on her and her children, regard being had to 
the extent of her fortune and the settlement already made upon her. 

In 1795, Lady Cranstown died intestate, possessed of large 
personal property, leaving two brothers and two sisters her next 
of kin. Lewis Montolieu, one of her brothers, took out letters of 
administration to her. 

The bill was filed by Lady Elibank, one of the sisters, against her 
husband Lord Elibank, and against Montolieu, praymq an account 
of the plaintiffs share, and that it may he settled on her and her 
family. 

The defendant Montolieu, by his answer, claimed to retain Lady 
Elibank’s share towards satisfaction of the debt due to him from 
Lord Elibank by two bonds — one, dated the 31st of May, 1783, for 
12,217Z. 9s. 9d,; the other, dated the 14th November, 1794, for 
1,000Z. — upon the ground of the protnsion made for the plaintiff 
by the settlement previous tq, her marriage ivith the defendant Lord 
Elibank, in 1776. By that settlement, the sums of 12, COOL and 
5,000L New South Sea Annuities were settled in trust for Lord 
Elibank for life ; and after his decease, for Lady Elibank for life as 
a jointure, and in lieu of dower or thirds ; and after the decease of 
both, in trust for the children. The sum of 4,000Z. New South Sea 
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Annuities was settled in trust for her separate use for life; and after 
her death, for her children ; and 2,000Z, 5Z. per cent. Bank Annuities 
for her separate use for life ; and after her death, fdr her children, as 
she should will appoint. All these sums were her propert}^ before 
marriage. The settlement also gave her some contingent interests. 

In the entail of Lord Elibank’s estate, a power was reserved to 
charge 200Z. a j^ear jointure, and 50L a j^ear to each of his younger 
children, not exceeding in the whole 200L a year, under a condition, 
that the estate should be chargeable with only one jointure at a 
time ; and that, if the power of charging for children had been 
exercised by a preceding heir in tail, the heir in possession should 
not charge for his younger children. The defendant Lord Elibank, 
by his answer, stated that a former Lord Elibank did charge to the 
full extent of that power. 

The Solicitor-General^ Mr. Grants and Mr. Alexander, for the 
plaintiff. — The |)laintiff desires an account of the personal estate of 
Lady Cranstown, and that a provision may be made for her. The 
defendant Montolieu insists that is not to be done, because he is a 
creditor of her husband ; contending that this case is out of the usual 
rule upon which the Court acts for a wife ; and that there is no 
necessity to come to this Court, the fortune not being in Court nor 
under the control of the Court. ^ ^ ^ But suppose the husband 

could sue at law, this defendant could not make this defence, that he 
will not pa}^, but will keep this fund in satisfaction of the husband’s 
debt to him ; for it is clear, at law, a creditor of the husband cannot 
set off the husband’s debt against the demand of the husband and 
wife, and being entitled in her right he must sue with her. Still 
less should he be permitted to retain in equity upon that ground ; 
for, where he is permitted to avail himself of the legal right, the 
right must be clear. * ^ ^ 

The Attorney -General, Mr. Mansjleld, and Mr. W, Agar, for the 
defendant Montolieu. — The objection Jo the form of the suit would 
merely occasion delay ; and a bill would be filed in their joint 
names. 

There is no case in which the Court has decreed against a trustee 
who had paid the husband without suit that the wife had an equity 
to charge the trustee. ^ ^ All the instances are, where the 
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person has refused to pay, unless compelled by a Court of equity. 
That gives the jurisdiction ; and none can be produced, where the 
executor has been prevented from paying to the husband, if he 
chose to do so ; or where, liaving paid to the husband, he has been 
charged as upon a breach of duty by reason of that payment, and 
made to refund. 

This case is certainly new, in the circumstance that the husband 
is debtor to the other defendant; but if he could have paid the 
husband, and the Court would not have made him refund, tliere can 
be no difference from his retaining against the husband. Suppose 
Lord Elibank had sued, and the equity of the wife, having a very 
large provision, was out of the question, this Court would never 
compel the administrator to pay that sliare to his debtor, unless the 
latter would allow the debt. This Court goes infinitely beyond 
Courts of law, as to set-off*. It would be strange to permit the wife 
to intervene against the administrator retaining, where she could 
not intervene to prevent his paying her husband, and the husband 
paying his debt out of that. * ^ ^ There is no instance of a 

bill, by the wife against her husband, to have the property settled 
to her separate use ; which is the object of this bill. This property, 
though subject to the equity of the wife, is the property of the 
husband. 

The Solicitor -General, in repl}^ — The rule is clear, that, wherever 
the husband becomes entitled to sue in right of his wufe, she must 
consent that he shall have it, or he is under the necessity of making 
a settlement, unless the Master is of opinion that the settlement 
already made by the husband is such as to answer all the purposes 
of the wife. ^ ^ ^ 

Lord Chancellor Loughborough (a). — I wish to consider this 
case. 


Feh. mil, 1801. 

Lord Chancellor Loughborough. — The only difficulty I had in 
this cause was upon the form of the suit ; whether a married woman 
by her next friend could be the plaintiff in this Court. 

(a) Afterwards Earl of Rosslyn. 
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With respect to the point made by the answer of Montolieu, that 
he had a right to retain against the debt of th^ husband, being 
possessed of the fund as administrator, and the wife being one of the 
next of hill, I am very clearly of opinion the defendant had no right 
to retain. The administrator is trustee for the next of kin : the 
plaintiff being one of them, if she lias any equity against her 
husband with regard to this money, that equity will clearly bar 
any right of retainer he can set up to the property of which he 
became administrator. 

With respect to the only difficulty I had upon the point of form, 
if she is entitled, and there is no way of asserting her right against 
her husband, except by a biJl, that objection, I think, does not 
weigh much. If the defendant Montolieu had done what would have 
been the natural thing and the right thing, and what he certainly 
would have done but for his own interest, he would have been the 
plaintiff, desiring the Court to dispose of the fund, and for her 
benefit, to protect her interest in it. Then, upon all the circum- 
stances, it is very clear, if it had come before the Court, it would 
have been matter of course to have pronounced upon her equity 
upon the bill of the administrator, praying that the money in his 
hands might be properly disposed of ; and I would not have suffered 
this money to be paid to Lord Elibank without making a provision 
for her, for the provision upon her marriage was clearly not adequate 
to her fortune; and it is clear that provision was made upon the 
expectation, that, by circumstances to occur in his family, there 
would be an opportunity to do better for her at a future period. 
The difficulty was, that it was very unusual in point of form — the 
bill coming on the part of the wife, instead of the husband. 

Declare, that the defendant Montolieu is not entitled to retain, in 
satisfaction of the debt due from the defendant Lord Elibank to him, 
but that the distributive share of Lady Cranstown’s fortune, accruing 
to the plaintiff, as one of her next of kin, is subject to a farther 
provision in favour of the plaintiff and* her children, the settlement 
made upon her marriage being inadequate to the fortune she then 
possessed. Eefer it to the Master to take the accounts, and to see a 
proper settlement made upon the plaintiff and her children, regard 
being had to the extent of her fortune and the settlement already 
made upon her. 



MUEEAY y. LOED ELIBANK. 

1804. 10 V. 84 ; 7 E. E. 346. 


Wife’s Equity to a Settlement. 

Children have a right to a provision out of the property of their 
mother, under a decree directing a settlement by the husband on her 
and her children, notwithstanding her death before the report, but the 
mother may w^aive her equity to a settlement, and so defeat the right 
of the children at any time before the completion of the settlement. ■ 

Previously to a bill a trustee for a feme covert may pay her personal 
property, or the rents and profits of her real estate, to her husband ; 
not after bill filed. 

Demurrer to the bill of the children was overruled. 

The bill was filed by the infant children of Lord Elibank, stating 
the pj’oceedings in the cause Lady Elihank v. Montolieu^ and the 
decree, directing the Master to approve a proper settlement to be 
made by the defendant Lord Elibank on the plaintiff, Lady Elibank 
his wife, and her children by him, regard being had to the extent of 
her fortune and the settlement already made upon her by Lord 
Elibank. 

The bill farther stated, that before any report Lady Elibank died 
intestate ; and prayed that it may be declared, that the plaintiffs and 
the defendant Alexander Murray, another child of Lord and Lady 
Elibank, have, under the decree of the 19th February, 1801, a right 
to have a provision made for them out of the said one-fourth of the 
personal estate of Lady Cranstoun : and that it may be referred to 
the Master to approve of a proper settlement to be made by the 
defendant Lord Elibank upon the plaintiffs and the defendant 
Alexander Murray, being all the children ; regard being had to the 
extent of the fortune of Lady Elibank, and the settlement already 
made by Lord Elibank. 

To this bill the defendant Montolieu put in a demurrer. 

Mx, Alexander and Mr. Cooke, in support of the bill. — 


^ ^ ^ 
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Here is a decree, establishing this right of the children in the life of 
the wife, and the settlement is to be considered as^made at the date 
of the decree, and in the nature of an agreement sanctioned by the 
Court, giving the husband the fortune upon terms. In Martin v. 
Mitchell, the case before Lord TJmrlow in 1779, the Court, after the 
death of the wife before a settlement, carried the proposal into 
execution against an assignment to a creditor. They also cited 
Ro'we v. Jackson (a) and Hearle v. Oreenhank (b). 

Mr. Richards and Mr. W. Agar, in support of the demurrer. — 
^ ^ In Macaulay v. Philips (c), it was held, that the decree 

gave no interest to the husband, but it survived to the wife ; and 
Lord Alvanley says, if she died, notwithstanding his proposal, he 
would have been entitled. ^ ^ 

Loed Chancelloe Eldon. — There are two points upon this 
demurrer ; one of form, the other upon the merits. If the wife has 
this equity for a provision for herself and her children up to the 
moment of the completion, it is competent to her to give it to her 
husband. A great variety of proceedings have occurred, in which the 
Master has stated, that, with reference to the point of settlement, the 
party had waived it; and I apprehend, it will be found that she may, 
between the period of the order and her death, waive the benefit of 
that order (d). The question then is, if between, the date of the 
order and her death, she does not, by some authoritative proceeding, 
express an alteration of her mind, whether that order is to stand for 
the benefit of the children. The two decisions that have been men- 
tioned are strong authorities for that. Let an inquiry be made into 
the circumstances of those cases ; and, as to the latter, whether the 
assignees of the husband were heard or not. 


July doth, 1804. ^ 

Mr. Alexander, for the plaintiffs, stated the case of Martin v. 
Mitchell, from the Eegister’s book, in which the motion before Lord 

(d) See Lloyd v. Williams, 1 Madd. 
466. 


{a) Dick. 604. 
(h) 3 Atk. 695. 
(c) 4 Y. 15. 
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Thurloio, in 1779, was made. In 1777, a decree was made for an 
account, and that what should be found due to Hannah Fearns should 
be paid into Court, to her separate account, with the usual direction 
for a settlement. The sum of 3,000Z. was, by the report, stated to be 
due, and was carried over. After her death, in 1779, the motion 
referred to in Roive v. Jackson, to pay that sum to the husband, was 
made, and refused ; and an order was made, directing tlie husband to 
go before the Master, and execute tlie order for a proposal. That 
proposal was carried into effect, by petition, at the Eolls; and, under 
another order, in 1803, stating all the proceedings, the children w^ere 
paid. ^ ^ 

Lord Chancellor Eldon. — The question is, what is the effect of 
such an order, as constituting a riglit in the issue to a provision, if 
the wife dies without any act done after the date of that order. If 
this case had been antecedent to the period when the manuscript 
case to which Mr. Madocks alluded was decided, it would have been 
very difficult, consistently with what the Court does with the wife’s 
property, to say there was such a right as is now asserted, upon a 
proceeding that went no farther than an order to lay a proposal 
before the Master. The husband, where he can, is entitled to 
lay hold of his wife’s propei%, and this Court will not interfere. 
Previously to a bill, a trustee, who has the wife’s property, real or 
personal, may pay the rents and profits, and may hand over the 
personal estate to the husband. Lord Alvanley, in Macaulay v. 
Philips, has laid down, that, after a bill filed, the trustee cannot 
exercise his discretion upon that ; that the bill makes the Court the 
trustee, and takes away his right of dealing with the property, as he 
had it previously. I have heard that otherwise stated in this Court, 
at the Bar, at least. But that case is the last ; and I think contains 
very wholesome doctrine upon that point. I should have supposed, a 
decree made in the cause proceeded upon the right or equity in the 
wife at the filing of the bill; for decrees are only declarations of the 
Court upon the rights of the parties when they begin to sue. The 
wife is entitled to call for a declaration, that she then had a right to 
a provision for herself and her children; and yet it is clear, after such 
a bill filed, she might come into Court and consent to her husband’s 
having the fund entirely under his dominion. If she does not, the 
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Court, by the decree, orders a proposal to be made for a settlement 
upon the wife and issue. 

It has been truly observed, that this doctrine is a mere creature of 
the Court, founded altogether in its practice. The case of Macaulay 
V. Philijys proves, what I should have had no doubt upon, that not- 
withstanding that order for a proposal, if either 2)arty died while it 
rested merely in proposal, that would not affect the right by survivor- 
ship as between the husband and wife. There were no children in 
that case, certainly. It is not unfrequent, where the Master makes 
his report after a decree, for him to state, that the parties had 
declined to lay a proposal for a settlement before him. That has 
occurred since I have sat here; but, when at the Bar, I was frequently 
concerned in this final arrangement, that, notwithstanding such order 
by the original decree, upon further directions the wife came 
consenting that the fund should be taken out of Court, and was 
permitted to do so. If, therefore, the issue have a right against the 
father, it is dependent altogether u|)on the will of the mother. There 
is, perhaps, some difficulty in making all the principles of the Court 
upon this subject consistent with the notion of such right in the 
children ; but it is not for me to reconcile all these principles, if there 
is practice sufficient to establish a given course as to that. In Rowe 
Y, Jackson (and I can, from my own memoiy, confirm both accounts 
of that case), upon an application, where it was necessary to consider 
whether, the wife never having expressed any change of opinion 
between the period of the order for a proposal and her death, that 
order gave the children any right, Mr. Madocks stated, that it was 
not according to the practice, after that order, to permit the husband 
to avail himself of the death of the wife to take the fund, leaving the 
children unprovided. His authorit}^, always considerable, is in that 
instance peculiarly to be regarded, as he referred to another case, in 
which Lord Thurlotv was satisfied that such was the rule, and acted 
upon it. But it does not rest there ; for in a subsequent case it is 
clear from the Eegister’s books that Mr. J^JansJield, after the death of 
the wife, moved that a sum of money should be paid to the husband; 
and Lord Thtirloiv refused that application, upon the ground that the 
order for a proposal on behalf of the children was an obstacle. That 
was followed by what Lord Alvanley did upon a petition ; whether 
regularly or not, will not shake the doctrine, considering what had 
W. & T. — VOL. I. 42 
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been done before. In that instance, Ijot A. Alvanley would not deliver 
out that small sijm, little more than 300Z., until satisfied that there 
was some provision for the children. 

Taking all this together, however numerous the difficulties upon 
it, it is too much for me to say, upon the argument of a demurrer, 
all that has been done in the cases referred to, is to go for nothing, 
because it is difficult to sa}^ ah ante^ it should be done, and that I 
am to set up a different course of practice. I agree also with 
Mr. Alexander, as to the dictum of Lord AAvanley in Alacaiilay v. 
Phili'ps, which construction is necessary to make him consistent ; and 
attention being given to the circumstance that there were no children, 
there is no inconsistency in that case. The principle must be, that 
the wife obtained a judgment for the children, liable to be w^aived, if 
she thought proper ; otherwise, to be left standing for their benefit 
at her death. 

Next, as to the form : if the children have acquired a right by the 
judgment in the formei* suit, it is subsequent to the institution of the 
proceeding in that suit ; and unless they can apply by petition, under 
the liberty to apply, I do not see how they can, except by supple- 
mental bill. 

The demurrer, therefore, ought to be overruled. If, upon the 
hearing of the cause, this should turn out to be wrong, it is infinitely 
better that it should go to the House of Lords upon a full hearing. 

Demurrer overruled. 


Subsequently in 1809, this cause came for hearing before Grant, 
M, E., and the plaintiffs were held clearly entitled. The case is 
reported in 13 V. p. 1, and 14 Y. p. 496. 


wipe’s equity to a settlement. 


659 


Murray v. Lord Elibank. 


NOTES. 

1. Generally. 

2. Duty of trustees, p. 661. 

3. Property subject to the equity, p. 661. 

4. Eights of children, p. 666. 

5. As to the amount to be settled, p. 668. 

6. As to the settlement, p. 670. 

7. Waiver of settlement, p. 674. 

8. Where the equity is barred or does not arise, p. 678 

9. Against whom the equity is binding, p. 681. 


1. G-enerally. 

From a very early period the Court of Chancery recognised in 
certain cases a wife’s equity to a settlement out of property which 
the husband was entitled to receive jure This equity is 

now superseded to a great extent by the Married Women’s Property 
Act, 1882, which excludes the husband’s rights where the marriage 
took place after 31st Dec., 1882. It is onlij applicable noiv in cases 
in ivhich the marriage happened before 1883(^3^) and the property 
accrued before that date (b). 

By common law, on marriage, the husband became entitled to 
receive the rents of the wife’s real estates during their joint lives, and 
he became absolutely entitled to all her chattels personal in posses- 
sion, and to her choses in action, as debts by obligation, contract, 
or otherwise, if he reduced them into possession ; or, if he did not, as 
administrator of his wife, if he survived her; and he became also 
entitled to her chattels real, with full power to alien them, though if 
he died before his wife, without having reduced into possession her 
choses in action, or without having aliened her chattels real, they 
would survive to the wife (c). 

The jurisdiction to compel the husband, or those claiming under 
him, to make a settlement upon the wife, was first assumed where 
it was necessary for the husband to apply^to the Court, as in cases 
in which a trustee declined to pay, &c., the wife’s possessory interest 


(a) Yaizey, Settlements, p. 271; 
Lewin (1904), p. 943; Seton (1901), 
p. 949. 

{h) See Eeid y. E., 31 0. D. 402 ; Re 


Bacon, (1907) 1 Ch. 475. 

(c) See Langbam v. Nenny, 3 V., 
p. 469 ; Pleet v, Perrins, L. E, 4 
Q. B. 500. 
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to tlie husband, and the Court, acting upon the maxim, that he ivho 
seeks equity mii^t do equity, withheld its aid until an adequate 
settlement was made upon the wife (a). 

But since the decision of Elibank v. Montolieu, the wife has been 
permitted activelj' to assert her equity as a plaintiff in a suit (h) ; or 
if there be already an existing suit, by petition therein (c) at any 
time before the husband has actuall}" reduced his wife’s equitable 
property into possession (d). 

The right is an obligation which the Court fastens not on the 
property, but upon the right to receive it (^). 

Judicciture Act, 1873. — The Supreme Court is now not a Court 
of law or a Court of equity, but a Court of complete jurisdiction, and 
if there is any variance between what a Court of law and a Court of 
equity would have done, the rule of the Court of equity must now 
prevail,” per Earl Cairns in Pugh v. Heath (/), and all the Courts are 
to recognise and take notice of all equities {g). But the distinction 
between legal and equitable interests is not abolished (/i). The ques- 
tion may therefore arise whether a woman is entitled to claim an 
equity to a settlement out of a legal chose in action (i), and it seems 
it would be answered in the affirmative (&). As the equity first arose 
upon the husband’s coming to a Court of equity for assistance, 
which the Court wnthheld until a provision for the wife was secured (1), 
it would seem that the Supreme Court will now, as the equitable 
rule is to prevail, recognise and give effect to this equit}^ whether 
the subject-matter of the action be legal or equitable. As to the 
jurisdiction of the Court of Bankruptcy, that Court is now part of 
the Supreme Court As to its former jurisdiction with regard 
to this equity, see Ex p. Norton Qi) and Exp. Coysegame(o), 


(a) Bosvil V. Brander, 1 P. W. 459 ; 
and see Story (1892), p. 957 ; Lewin 
(1904), p. 930 ; Seton (1901), p. 949 ; 
Vaizey, Settlements, p. 271. 

(b) Buncombe v. Greenacre, 28 B. 
472 ; Be Briant, infra. 

(c) Greedy v. Lavender, 13 B. 62 ; 
Scott V, Spashett, 3 Mac. & G. o99. 

(d) And see Newenham v. Pember- 
ton, 1 De G. & Sm. 644, and the re- 
marks thereon in Be Potter, 7 Bq. 
487 ; and Be Briant, 39 0. D. p. 476 ; 
Be Howard, 13 E. 233, following Be 
Briant, supra. 


{e) Osborn v. Morgan, 9 Ha. 432. 
(/) 7 A. C,, p. 237 ; Judicature 
Act, 1873, s. 25, sub-s. 11. 

{g) Ibid., s. 24, sub-ss. 1, 2, 4 and 11. 
(A) Joseph V. Lyons, 15 Q. B. D. 
280. 

{i) See Euffles v, Alston, 19 Eq. 539. 
[h) Per North, J., Eowke v. Dray- 
cott, 29 0. D., p. 1003, infra, p. 662. 

[l) Ward W., 14 G. D. 508. 

(m) Bankruptcy Act, 1883, s. 93, 

U) 8 De G. M. & G. 258. 

(o) 1 Atk. 192. 
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2. Duty of Trustees. 

A trustee is always justified in refusing to pay over, even at her 
request, the wife’s fund to the husband, thereby enabling him to 
reduce it into possession; and in thus insisting on affording her an 
opportunity of asserting her equity to a settlement (a). AVhere 
a trustee has reason to believe that the husband and wife have 
agreed to settle a sum of money in his hands, and especially if the 
wife does not distinctly express a wish that a payment is to be 
made to her husband, he would be justified in paying the money 
into Court (5). 

Where a trustee paid into Court, under the Trustee Eelief Act, a 
fund to which a married woman was absolutely entitled, he was held 
entitled to his costs as between solicitor and client (c ) . And probably 
unless his conduct has been capricious or vexatious he 'would now 
generally get his costs in cases where the equity might be claimed (d). 

The trustee may join in a settlement of the wife’s funds, and, with 
the consent of the husband, he may transfer them to the trustees of 
an existing settlement, and such a settlement will be as valid as if 
directed to be made by the Court (e). As to the liability of trustees 
for acts after action commenced, see infra, p. 678. 


3. Property subject to the Equity. 


The wife’s equity includes all unsettled property to which she is 
entitled, whether vested in her in interest before or after marriage (/), 
and she has the same equity out of 2 )roperty in which she has a life 
interest, as out of that in which she has an absolute interest (g). 
Where the property of the ’^vife is equitable (or legal ?) Qi) the 
husband or his assignees will only obtain it upon the terms of making 
a settlement upon the wife and her children, if she require one to be 
made (i). Where an equitable estate in fee descended on a married 
woman, the Court, by virtue of her equity to a settlement, has settled 


(a) Me Swan, 2 Hem. & M. 34 ; Eli- 
bank V, Montolien, supra. 

(b) Re Bendyshe, 3 Jnr. (N. S.) 727. 
See the Trustee Act, 1893, s. 42. 

(c) Re Swan, supra, not followed in 
Re Eoberts, W. N. (69) 88; 17 W. E. 
639. 

(d) See Daniell’s Chancery Practice 
(1901), p. 1808. 

(e) Montefiore v. Behrens, 1 Eq. 


171 ; Re Eoberts’ T., 38 L. J. Ch. 708. 

(/) Williams, Exors ; (1905) 1156, 
(n). 

{(/) Taunton v. Morris, 11 C. D. 779. 
[h) See now (n.) “Judicature Act, 
&c.,” supra, p. 660, and Eowke v. 
Draycott, infra, p. 662. 

(t) Milner v. Colmer, 2 P. W. 639; 
Elibank v, Montolien, snpra. 
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the estate on her during her life, but has refused to interfere with the 
possible estate by curtesy of the husband (a). 

And even before the Judicature Act where the property, though 
in its nature legal, became, from collateral circumstances, the subject 
of a suit in equity, apparently the wife’s equity to a settlement 
would have attached (b). 

In Foivke v. Drayeott(c) F., a woman married in 1858, who was 
entitled to a share in an estate in fee, in 1882 conveyed this estate, 
under the 91st section of the Fines and Recoveries Act, to A. in fee, 
her husband not joining. In 1888 her husband, F., commenced an 
action against A., his wife, and others claiming to be entitled to the 
rents and profits of her share. North, J., held his common law 
right to the rents during the coverture was not affected b}’’ his wife’s 
alienation, but that she asserting her equity, he was bound, lohether 
the estate tvas legal or equitable {cl), to provide for her out of the rents, 
and the whole were settled upon her. 

Whatever may be the right of a married woman to have a provision 
made for her out of the income of an estate of which she is equitable 
tenant in tail, it is not according to the course of the Court, or 
indeed in its power, to order a settlement to be made of the estate 
or land to be purchased with money of which the married woman is 
equitable tenant in tail. For it is clear that the equity to a settle- 
ment attaches upon what the husband takes in right of the wife(e), 
and not upon what the wife takes in her own rigid, and the estate 
tail being in the wife, the Court has no power to order a settlement 
of it to be made, or to render such a settlement, if made, binding 
and effectual against the wife(/). Where copyhold property 
descended in fee upon a married woman, subject to a covenant 
entered into by a former owner upon his marriage to suiTender it to 
certain uses, under which, had the surrender been made, the married 
woman would have been legal tenant in tail, it was held that she had 
no equity to a settlement out of property so circumstanced (g). 


(a) Smith v, Matthews, 3 De G. F. 
& J. 139. 

(5) Sturgis V. Ohaiupneys, 5 & 

0. 97 ; as to which see the remarks of 
Westbury, 0., in Gleaves v. Paine, 1 
De G. J. & 8. 87 ; Bonfield z;. Hassell, 
32 B. 217 ; Barnes v. Eobinson, 11 
W. E. 276; cf. He Bria.nt, 39 0. D. 
p. 476 ; Re Howard, 13 E. 233, follow^ 
ing Be Briant, supra. 


(c) 29 C. D. 996, 1003. 

(d) See (n.) “ Judicature Act, 1873,” 
supra, p. 660. 

(e) See Ward v. W., 14 C. D. 507 ; 
(n.) “Tenancy by entireties,” infra, 

p. 680. 

(/) Life Association, &c. v. Siddal, 
3 De G. P. & J. 271, 276. 

(g) Re Gumming, 2 De G. P. & J. 
376. 
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And it is clear that she has no equity to a settlement as against 
the assignees for value of her husband’s interest in land of which she 
is seised for an estate of inheritance in fee (a). Where, however, a 
sum of money, being rent of real estate (not, as it seems, equitable) to 
which a husband was entitled jure mariti, was paid into Court by an 
agent, Shackvell, V.-C., upon the authority oi Sturgis v. Champneys (i), 
held that the assignee of the husband (who was insolvent) was not 
entitled to it, without a settlement upon the wife (c). 

A wife will also be entitled to a settlement out of her trust term 
in land, not only as against her husband, but also against his 
assignee for valuable consideration. Thus, in Hanson v. Keating (d), 
where a husband and wife assigned, hy way of mortgage, the 
equitable interest of the husband in right of his wife in a term 
of years, the mortgagee filed his bill against the husband and wife, 
and the trustee of the legal estate, for a foreclosure and assignment 
of the term ; it was held by Wig ram, V.»C., upon the authority of 
Sturgis v. Champneys \e) , contrary to his own opinion, that the wife 
was entitled to a provision for her life, by way of settlement, out of 
the mortgaged premises. 

The estate of a feme covert tenant in tail in possession, subject to a 
term to secure a jointure, has been held to be equitable during the 
continuance of the term, for the purpose of entitling her to a settle- 
ment on a bill filed by her (/) . 

As against Mortgagees and Assignees (see also Note 7). — Although 
the Court might allow the wife the income of her property, it by no 
means follows, when the property out of which she claims a settle- 
ment is in the hands of a mortgagee, that he will be allo'wed by the 
Court, as against the assignees of the husband, what he may have 
paid to the wife, out of the income of the property. Thus in Clark 
V. Cook(g), a husband and wife, by deed acknowledged, demised 
freeholds of the wife to a mortgagee by way of trust, the trusts being 
to apply the rents and profits in payment of certain premiums of 
insurance, and of the interest on tlie^ -mortgage debt, and then in 
reduction of the principal, until it should be paid off. The husband 


(a) Durham v. Crackles, 8 Jur. 
(N. S.) 1174 ; Life Association, &c. v, 
Siddal, supra ; Newenham v. Pember- 
ton, 17 L. J. Oh. 991. 

(&) Supra, p, 662 (b). 

(c) Freeman v. Fairiie, 11 Jur. 447 ; 
and see Life Association, &c. v. Siddal, 


supr^ 

{d) 4 Ha. 1. 

(e) Supra, p. 662 (b). 

(/) See Wortham v. Pemberton, 1 
De G. & Sm. 644, and (n.) “ Judicature 
Act, 1873,^’ supra, p. 660. 

{g) 3 De G. & Sm. 333. 
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took the benefit of the Insolvent Debtors Act. It was held b}" 
Knight-Bruce, V.-C., in a suit for redemption, instituted by the 
assignee of the liusband against the mortgagee, that the latter was 
chargeable with the surplus rents which he allowed to the insolvent’s 
wife for her maintenance. ^^I cannot help suspecting,” said his 
Honour, ‘Hhat the wife might have had all tliat has been paid to 
her if a proper application had been made to the Court. It is a 
hard and peculiar case, and there must be no costs on either 
side.” 

Where, however, a person entitled, jure mariti, to the legal 
interest in leaseholds, mortgages tliem, the wife has no equity to a 
settlement thereout, as against tlie mortgagee seeking foreclosure or 
sale (a), but if the proviso for redemption in such a case is on the 
repayment by the husband (who has become insolvent), and his wife, 
of the sum advanced, the power to redeem must be given to her as 
well as the insolvent assignee (6). 

A wife is entitled to a settlement out of a life interest in 
(equitable) property to which her husband is entitled in her right, 
as against his assignees in bankruptcy or insolvency, for the general 
assignee of the husband is in exactly the same position as the 
husband himself, and as against him there can be no distinction 
between corpus and income, see Taunton v. Morris (c), wliere the 
C. A. gave the whole income to the assignee (d). The wife is also 
entitled to a settlement or maintenance out of her (equitable {e)) life 
interest, w^hen she is deserted by her husband (/). But she is not 
entitled to a settlement out of a life interest ivhen she is living ivith 
and is maintained by her husband, who is neither bankrupt nor 
insolvent {g). Nor to a settlement out of property in which 
she has an (equitable) life interest, as against a person to whom 
her husband has assigned it jor value previous to his insolvency 

(a) Hatchell v. Eggleso, 1 Ir. Oh, Sturgis, 22 B. 588; Barnes v. Eobin- 

215. son, 9 Jur. (N. S.) 245 ; Wace, 

(5) Hill V. Edmonds, 5 De G. & Sm. Bankruptcy (1904), p, 213. 

603; Diubam v. Crackles, 11 W, E. (e) See (n.) “ Jixdicature Act, 1873,’^ 

snpra, p. 660. 

(c) 11 0. B. 780, See infra* (n.) (/) Gilchrist 'y. Gator, 1 Be G. & Sm. 

“ Life interest of wife,” p. 680. 188, p. 150, and cases cited p. 669, 

(d) And see Lamb v Milnes, 5 Y. infra. 

517; Brown v. Clark, 3 Y. 166; Jacobs (g) Yaughan r. Buck, 13 Si. 404, 

V. Amyatt, 1 Madd. 376(n.); Squires v. sed wde Wilkinson v. Charlesworth, 
Ashford, 23 B. 132; Sturgis v. Champ- Marsack v, Lyster, 10 B. 324. 
neys, 5 My. & 0. 97; Koeber v. 


wife’s equity to a settlement. 


665 


Murray v. Lord Elibank. 

or liis desertion of her (a) : Secus^ if her interest is absolute (b). In 
Tidd V. Lister {c), it was held by Turner, V.-C., after a very careful 
examination of the authorities, that a married woman whose husband 
did not maintain her, was not entitled, as against a 'partimilar 
assignee of the husband, to a settlement, or maintenance out of the 
income of the real and personal estate to which she was entitled in 
equity for her life, and his decision was on appeal reluctantly 
affirmed by Cramvorth, G,{d), Even in the case of the wife’s estate 
of inheritance, the husband’s assignment by way of mortgage has 
prevailed to the extent of his life interest (c). And the husband’s 
assignment for value, when maintaining his wife, of income to which 
he becomes entitled in her right, will be effectual to deprive her of 
her equity to a settlement as against the assignee for value, though 
the interest of the wife at the time of the assignment was rever- 
sionary (/). A wife is entitled to a settlement out of property to 
which she becomes entitled before, as well as out of what she 
becomes entitled to after marriage {g). 

Reversionary loroperty, — The Court, however, cannot order a 
settlement to be made of the reversionary ‘personal property of a 
married woman. The reason for this is, that the right to the settle- 
ment is an obligation which the Court fastens, not upon the 
property, but upon the right to receive it, and if the right attaches 
at all, it must attach with all its incidents, one of which is, that 
the wife waiving it, must waive it (see Note 7) by her consent in 
Court, which she cannot do in the case of reversionary personal 
property Qi) ; the question as to whether a wife is entitled to a 
settlement can only be decided when the reversionary propert}" falls 
into possession (f). 


[a) Elliott y. Cordell, 5 Madd. 149 ; 
but see Stiffe y. Everitt, 1 My. & G. 37, 
the assignment could not be operative 
apart from Malms’ Act beyond the 
joint lives of the husband and wife; 
and cl Stanton y. Hall, 2 Euss. & M. 
175 (where the wife’s life interest was 
determinable on the husband’s death) ; 
Harley v. H., 10 Ha. 325 ; Le 
Godfrey’s Trusts, 1 Ir. E. Eq. 531 ; 
Stanton y. Hall, 2 Euss. & M. 175. 

(h) Scott V. Spashett, 3 Mac. & G. 
589. 

(c) 10 Ha. 140. 


(d) 3 De G. M. & G. 857, 870 ; see 
also Durham y. Crackles, 11 W. E. 
138 ; J^e Duffy’s T., 28 B. 386 ; but 
see Taunton v. Morris, 11 C. D. 780; 

Dixon’s T., 48 L. J. Oh. 592. 

(e) Durham y. Crackles, 11 W. E. 
138. 

(/)'*Life Association, &c. y. Siddal, 
3 De G. E. & J. 271 ; Me Carr’s T , 12 
Eq. 609. 

(c/) Barrow y. B., 18 B. 529. 

(h) Osborn v. Morgan, 9 Ha. 432, 
434. 

G) Ibid., and see Taylor y. Austen, 
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4. Eights of Childi'en. 

# 

When a woman insists upon her equity to a settlement, out of pro- 
perty to which she is absolutely entitled, and not out of a mere life 
interest, it will always be extended to her children, although slie lias 
no children at the time, and a reference will be directed to ascertain 
what is a proper settlement to be made upon her and her children {a) ; 
and the children of a former marriage were provided for (5). 

The equity is strictly personal to the wife. If slie dies before 
asserting her right, her children cannot insist upon a settlement (c). 
For all the cases concur in showing that children have no right to a 
settlement ‘^independent of contract or decree ” (d). 

The wife, therefore, may, at any time before the settlement is 
actuall}' completed, waive her right to it, and tliiis defeat the 
interests of her cliildren (e) ; but when she has entered into a 
contract, or has obtained a decree for a settlement, the interests 
of the children will not be defeated if she die without waiving it. 
Thus in Lloyd v. Willianis (/), the wife of a bankrupt being entitled 
to a legacy, she claimed her right to a settlement out of it, and an 
agreement was thereupon entered into between the assignees and the 
executor, whereby, in consideration of a siini to be paid to the 
assignees, a settlement was to be made upon the wife and her 
children. The bankrupt obtained his certificate in the lifetime 
of his wife, who died before any settlement was made in pursuance 
of the agreement, leaving an only daughter. Plumer, V.-C., held, 
that the death of the mother did not disappoint the claim of the 
child ((/). But if no mention is made of the children of the 
marriage, the omission, if it has been long acquiesced in, will not be 
supplied (h). But where the steps taken in a suit are such as to 
bind the husband to allow a settlement, the children after the death 


1 Dr. 459, 464 ; but see now Malins’ 
Act (20 & 21 Yict. c. 57) ; Eoberts v. 
Cooper, (1891) 2 Ch. 335 ; and the 
Married Women’s Property Act, 1882, 
s. 5. * 

(a) Johnson v. J., 1 J. & W. 472 ; 
Me Grant, 14 W. E. 191. 

(h) Conington v. Gilliat, 25 W. E. 
69. 

(e) Scriven v. Tapley, 2 Eden, 337. 
(d) Per Plumei'y V.-C., in Lloyd r. 


Williams, 1 Madd. 467 and see 
Eoberts v. Cooper, (1891) 2 Ch. 348. 

(e) Hodgens i;. H., 11 Bli. (N. S.) 
104 ; Murray v. Elibank, supra. 

(/) 1 Madd. 450. 

(g) See Elibank v. Montolieu, and 
Murray v. Elibank, supra; and see 
Eowe V. Jackson, Dick. 604 ; Groves 
V, Perkins, 6 Si. 584. 

fi) Johnson r. J., 1 J. & W. 479. 
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of the mother may insist upon one, although she may not have been 
bound like her husband. Thus in Lloyd v. Mason {a) a married 
woman entitled to a legacy appeared by her counsel at the hearing* 
of the cause, and claimed her equity to a settlement out of the fund. 
The legacy was directed to be carried to the separate account of 
the husband and wife. The husband was a bankrupt, and his 
assignee sold his interest in the legacy. The solicitors for the 
purcliaser, and for the wife, agreed to refer the claim of the wife 
to their counsel; and the counsel determined that she was entitled 
to a settlement of a moiety, subject to the costs. Before any 
further steps were taken, the wife died, leaving children. It was 
held by Wigrarn^ V.-C., that the husband, and those claiming under 
him, were, by the steps which had been taken, bound to allow a 
settlement of part of the fund upon tlm wife and children ; and 
that, upon the death of the wife, the children were entitled to the 
portion which would have been settled. 

But it has been decided that if a married woman died witliout 
having obtained a decree for a settlement, her children, even 
although she may have filed her bill claiming a settlement, would 
have no right to file a supplemental bill to enforce one (&). 

The right of the children has, moreover, been defeated by the 
divorce of the mother after she had been declared on petition 
entitled to a settlement out of her fund in Court to the separate 
account of herself and her husband, and she was held to be entitled 
to payment of the fund as a feme sole (c). 

Waiver , — (See Note 7, infra, p. 674.) Altliough tlie husband, in 
the event of his wife’s death, is bound by a contract or decree for a 
settlement, yet the wife can, at any time before it is actually made, 
ivaive her equity to a settlement {d). 

But if the wife, upon the bankruptcy of her husband, established 
her equity to a settlement, as against the assignees, she will not be 
allowed afterwards to waive it in favour of her husband, so as to 
defeat the rights of her children, though she might do so in favour 
of the assignees {e). 


(а) 5 Ha. 149. 

(б) Wallace v, Auldjo, 1 De Gr. J. 
& S. 643 ; and see De la Garde v, 
Lempriere, 6 B. 344 ; Baker v. Ba^d- 
don, 8 Ha. 210, overruling Steinmetz 
V. Halthin, 1 G. & J. 64. 

(c) Heath v. Lewis, 13 W. E. 129. 


(ctt Fenner v. Taylor, 2 Euss. & M. 
190 ; Baldwin v. B., 5 De G. & Sm. 
319 ; Lovett v. L., John. 118 ; Druitt 
V. Willens, 23 L. E. Ir. 436. 

(e) Barker v. Lea, 6 Madd. 330 ; 
Whittem v. Sawyer, 1 B. 593. 





668 


HUSBAND AND WIFE. 


Murray v. Lord Elibank. 


5. As to the Amount to he Settled. 

In the absence *of special circumstances, one-half will be settled (a). 
But there is no doiil)t that the rule of the Court . . . was in 
former times supposed to be, that the fund should be equally divided 
between the wife and children on the one hand, and the liusband on 
the other. It is equally clear that in modern times that rule has 
been considerabl}" relaxed, and that as regards the shares in wliicli 
the fund should be divided, considerable latitude has been assumed 
by the Court so as to admit of the discretion of the Court 
being exercised in each individual case^^ if). And the discretion 
•will not be interfered with except some facts have been excluded, or 
some principle violated (c). 


Settlement of whole. — The Court will not settle the wdiole fund 
unless (1) the husband is insolvent or unable to support the wife, or 
(2) has been guilty of gross misconduct {d). The wdiole fund or 
income has been settled in the following cases : — 

In cases of insolvency or inability to maintain. — AVliere the husband 
had taken the benefit of the Insolvent Debtors Act ; when the 
husband has become bankrupt {e) and has already received a 
considerable fortune from his wife (/); or where he is insolvent and 
has made no settlement on her (r/), even as against a purchaser for 
value from the assignees of the husband (li) ; or as against his own 
assignee for value (i) ; except in the case of a particular assignee for 
value of a life interest of the wife(/t[;), or of the accumulated arrears of 
past income of her real or personal property {1). There will also be 
a stronger disposition to settle the whole fund upon the wife when 


(a) Spiretfc v. Willows, L. E. 1 Ch., 
p. 522 ; L. E. 4 Oh. 407. 

(&) Pei' Cairns, L. J., Re Suggitt’s 
Trusts, L. E. 3 Oh. 215, 217 ; Taunton 
V. Morris, 11 0. D. 779; Eoberts v. 
Oooper, (1891) 2 Oh. 339. 

(c) Per Boiuen, L. J., Eoberts v. 
Oooper, (1891) 2 Oh., p. 345. 

(d) Re Suggitt’s Trusts, supra ; iReid 
E., 33 0. D. 220. 

(e) Brett v. Grreenwell, 3 Y. & 0., 
Ex. 0. 230. 

(/) G-ardner v. Marshall, 14 Si. 616 ; 
Re Merryman’s T., 10 W E. 334; 
Smith t;. S., 3 Gif. 121, 263, (1895) 


W. N. 4 ; Re Howard, 13 E. 233, 
following Re Briant, 39 0. D. 471. 

(g) Taunton v, Morris, 11 0. D. 
779; Erancis v. Brooking, 19 B. 347 ; 
Scott V. Spashett, 3 Mac. & G. 599 ; 
Re Cordw ell’s Estate, 20 Eq. 644. 

(A) Ibid. 

{%) Marshall v. Eowler, 16 B. 249 ; 
Re Welchman, 1 Gif. 31 ; Duncombe 
V, Greeuacre, 29 B. 578 ; Scott v. 
Spashett, supra. 

(A) Tidd 'V. Lister, 3 Be G. M. & G. 
857; see note (c), supra, p. 665. 

(Z) Newman v. Wilson, 31 B. 34 ; 
Re Carr’s T., 12 Eq. 609. 
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it is small and barely sufficient for a provision for the wife and 
children (a). 

By a decree of judicial sepai^ation, the wife’s choses in action not 
reduced into possession at the date of the decree become, under the 
Divorce and Matrimonial Causes Act (b), her absolute property as if 
she were a feme sole. Where, therefore, a wife instituted a suit to 
enforce her equity to a settlement of a trust fund, and while the suit 
was pending she obtained a decree of judicial separation from her 
husband on tlie ground of cruelty, Roviilly, M. E., ordered the fund 
to be paid to her, and refused the husband his costs (c). Although 
the circumstances of the husband and wife may be such as would 
justify the Court, as between them, in settling the whole fund, yet 
the conduct of the wife may have been such, as regards an intended 
assignee of the fund, as to make the Court hesitate as to whether, 
against such assignee, she should have anything settled (d). 

In cases of misconduct on part of the Husband. — Adultery of 
husband {e) ; where he has deserted or behaved cruelly to his wife, 
and does not afford her the means of support (/) ; living apart from 
wife, without contribution, the amount being too small to divide {g); 
disregarding order for restitution of conjugal rights, and refusing to 
live with wufe Qi). 

Other Proportions. — Three-fourths w’^ere settled in the following 
cases: Desertion and insufficient provision (i) ; negotiations between 
parties whereby assignees have been put to great expense {k) ; 
two-thirds where the husband was bankrupt, but contributed 
earnings Q). 


(a) Re Kincaid’s T., 16 Jur. 106; 1 
Drew. 326 ; Re Hooper’s T., 6 W. E. 
824. See judgment of Kay^ L. J., 
Eoberts v. Cooper, (1891) 2 Oh., 
p. 346; but see judgment of Cairtis, 
L. J., in Re Suggitt’s Trusts, supra. 

(b) 20 & 21 Yict. c. So, s. 2o. 

(c) Johnson v. Lander, 7 Eq. 228 ; 
Re Coward, &c., 20 Eq. 179. 

(d) See judgment of Kay, L. J., in 
Eoberts v. Cooper, (1891) 2 Ch. p. 346. 

(e) Barrow r. B., o De Gr. M. & Gr. 
782. 

(/) Dunkley v. D., 2 De G. M. & 
G. 390; Re Cutler, 14 B. 220; Gd- 
christ -r. Cator, 1 De G. & Sm. 188 ; 
Gent V. Harris, 10 Ha. 383 ; Layton 


V. L., 1 Sm. & G. 179; Re Disney, 2 
Jur. (N. S.) 206; Koeber v. Sturgis, 
22 B. 588 ; .^eEord, 32 B. 621 ; Boxall 
V. B., 27 0. D. 220. 

{g) Fowke v. Draycott, 29 C. D., 
p. 1003. 

{h) Eeid E., 33 C. D. 220. 

(i) Coster V. C., 9 Si. 597. 

(h) Walker v. Dnuy, 17 B. 482 ; 
Vaughan v. Buck, 1 Si. (N. S.) 284 ; 
Spirett V, Willows, L. E. 1 Ch. 520, 
L. E. 4 Oh. 407 ; Re Briant, 39 0. D. 
471 (500?. out of about 700?.). 

(?) Re Suggitt’s Trusts, L. E. 3 Ch. 
215; Re Callow’s T., 55 L. T. 154; 
see also Walsh v. Wason, L. E. 8 Ch. 
482 ; Seton (1901), p. 954. 
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6. As to the Settlement. 

c 

A wife is as much, entitled to a settlement out of a small fund as 
out of a large one, although it be so small that her consent might not 
be required for payment to the husband by reason of its smallness (a). 
In the absence of special circumstances, the income of pers()nalfuiid 
will be given to the wife to her separate use for life, without power of 
anticipation {b), and subject thereto upon trust for the children, 
whether b}^ present or future husband, or any one or more of them, 
in such shares if more than one, and in such manner as the wife and 
husband shall during their joint lives bj^ deed, with or without power 
of revocation, jointly appoint, and in default of such appointment, 
&c., then as the wife, if she survive her husband, shall appoint, and 
in default of appointment and so far, &c., then to her children of the 
present or any future marriage, who being sons shall attain twenty- 
one, or being daughters shall attain that age or marry (c) ; and if 
there should be no such children, then, in the absence of special cir- 
cumstances, the Court will not defeat the legnl right of the husband 
but give the fund to him whether he survives his wife or not ((i), 
or, his particular assignee for value (e), or general assignees (/), 
absolutely (g). There will also in general be inserted the usual 
powers of maintenance, accumulation and advancement (A), except 
where the fund is under the control of the Court, when they are 
unnecessary {i). 

Where the husband assents to the whole of the fund belonging to 
the wife being settled, in the absence of special circumstances, such 


{a) Be Cutler, 14 B. 220; Be Kin- 
caid’s T., 1 Drew. 326. See (n.) 
“ Small Fund,” p. 672. 

{h) Spirett v. Willows, L. E. 4 Oh. 
407. 

(c) See Beales v. Brown, Seton 
(1901), F. 9, p. 943 ; Be Briant, 39 C. 
D., p. 482, where the power to appoint 
was limited to the wife by will ; 
Croxton v. May, 9 Eq. 408, 409 ; Qent 
r. Harris, 10 Ha. 383, 384; Be Growan, 
17 0. D. 778. 

(d) Walsh V, Wason, L. E. 8 Ch. 
482, and cases there cited; and see 
the decree, Seton (1901) F. 8, p. 911. 

(e) Carter v, Taggart, 1 De Gr. M, & 
p*. 286; and see Form of Order, 


0 De Gr. & Sm. 55 ; Be Tubb’s E., 
8 W. E. 270 ; Ward v. Yates, 1 Dr. & 
Sm. 80. 

(/) Bxp. Pugh, 1 Dr. 202; Gent i?. 
Harris, 10 Ha. 383, 384. 

(ff) Spirett V. Willows, supra ; and 
see the form in Walsh i’. Wason, 
supra, where the trust in default of 
children becoming entitled is for the 
incumbrancers of the husband accord- 
ing to their priorities and subject there- 
to, in trust for the husband ; cf. Be 
Howard, (1895) W. N. 4, 13 E. 233, 
following Be Briant, 39 0. D. 471. 

(A) Croxton v. May, 9 Eq. 404. 

(i) Smithers v. Green, Seton (1901), 
FF. 8 and 11, pp. 91 1, 945. 
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as bankruptcy, misconduct, or desertion on the part of the husband, 
the proper form of settlement in such a case is to ihe wife for her 
separate use without power of anticipation for life, remainder to the 
husband during his life, or until he becomes bankrupt or attempts 
to alien or incumber, remainder to such of the children of tlm wife by 
her present or future husband as being sons shall attain twenty-one, 
or being daughters shall attain that age or marry with consent of 
guardians, if more children than one as tenants in common, and in 
default of children attaining a vested interest, in trust for the 
husband absolutelj' (a). 

Where the wife’s real property had been mortgaged by herself and 
her husband, in a suit by the wife for a settlement of the equity of 
redemption, and for redemption as against the mortgagee and fore- 
closure against her husband and his assignees who had disclaimed ; 
the decree made was, that upon the plaintiff redeeming the mort- 
gaged premises, the same be settled (the defendant W., the husband, 
by his counsel consenting) upon trust for the plain tilf for her separate 
use during her life, with remainder to her children as she shall by 
deed duly executed, or by her last will appoint, and in default of 
appointment in trust for her children equally; and in case the 
plaintiff shall die without leaving any children, then in trust for the 
plaintiff and her heirs absolutel}^ (such settlement or re-conveyance to 
be approved by the judge) ; but in default of the plaintiff* redeeming 
the mortgaged premises as aforesaid, let the plaintiff’’s bill be dis- 
missed as against P. (the mortgagee) with costs, to be taxed, &c., 
and paid by B. the next friend of the plaintiff*” (&). 

Where an intestate’s equitable estate in fee had descended on a 
married woman, there was a declaration that it ought to be settled 
in trust for her during her life for her separate use free from antici- 
pation — as to a business then being carried on, with remainder to 
her children ; as to the freehold house and farm during her life only 
(so as not to interfere with her husband’s possible tenancy by the 
curtesy) with a direction that all proper and necessary deeds and 
instruments for the purpose of carrying into effect the above decla- 
ration and decree should be settled by the judge; the costs of all 
parties of and incident to the preparation, approval and execution 
thereof to be raised and paid out of the property to be comprised 
therein (c). 

(tt) Smithers v. Green, Seton (1901), S. 87, 98 ; Seton (1901), p. 921. 

P. 11, p. 945. (c) Smiths;. Matthews, 3 De G. P. & 

(5) Gleaves v. Paine, 1 De G. J. & J. 139; Seton (1901), p. 949. 
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In Roberts v. Cooper (a) a husband and wife in very poor circum- 
stances had assigned two reversionary interests of the wife to a 
purchaser for 170L, the deed being acknowledged by the wife ; as a 
matter of fact the interests were not within Malins’ Act and the 
assignment was ineffectual in law. One interest, 500L, was paid into 
Court and carried to a separate account. The assignees applied for 
payment to them, the wife set up her equity. It appeared that the 
other interest, value about 5001., had been received by tlie husband 
and wife, and that the wife had received benefit from the purchase 
money. The G. A., leith the assignees' consent, settled a moiety, 
and settled it in such a manner that tlie wife should receive yearly 
a sum out of income and capital, and that in default of children the 
fund should go to the assignee (b). 

Where there is a fund in Court, to a share of which a married 
woman is entitled in actual possession, the Court in an action by 
her may order a‘ settlement in favour of her or her children altliougli 
the fund is not distributable until further consideration, and although 
her share has not been ascertained (c). 

Small Fund . — In order to avoid the expense of a settlement 
where the fund is small, it will be ordered to be brought into 
Court {cl), if not there already, and the Court will direct the divi- 
dends to be paid to the wife for her separate use for life, and either 
declare the trusts after her death (c), or give liberty to the persons 
entitled at her death to apply (/). 

Refusal to execute Settlement . — If a person ordered by the Court 
to execute an instrument neglects or refuses to do so the Court can 
nominate a person to execute it (^). 

Rost-nuptial Settlement . — It is clear that where the Court directs 
a settlement to be made upon the wife, the Court will support it 
as a good settlement, for valuable consideration ” Qi) ; and if after 


{a) (1891) 2 Ch. 335. 

(6) Seton (1901), E. 12, p. 947; and 
see IBoxall v. B., 21 0. D. 220. 

(c) Be Eobinson’s S. E., 12 C. D. 
188. 

(d) Bagshaw v. Winter, 5 De*G. & 
Sm. 468. 

(e) Ibid. ; and see Guy v. Pearkes, 
18 Y. 195, a case of desertion referred 
to in Re Snggitt’s Trusts, L. E. 3 Oh., 
p. 219 ; Be Pord, 32 B. 621 ; Watson 
V. Marshall, 17 B. 363 ; Walker v. 


Drury, 17 B. 484 ; Wright v. King, 18 
B. 461. 

(/) Be Cutler, 14 B. 220, 222 ; and 
see Smithers ■?;. Green, Seton (1901), 
946. And see the case of a lunatic 
husband not so foimd, Steed v. Galley, 
2 My. & K. 52. 

ip) See Judicature Act, 1884, s. 14 ; 
Seton (1901), P. 2, p. 429. 

{h) See Wheeler v, Caryl, Amb. 
121 ; Simson v. Jones, 2 Euss. & M. 
365. 
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marriagej the wife being entitled to a portion which the husband 
cannot touch without the aid of the Court, and the trustees will not 
pay it without a settlement, if the husband does agree to it, and do 
that which the Court would decree, it is a good settlement as against 
his creditors (a). So a legacy due to a married woman may, with 
the consent of her husband, be paid to the trustees of a settlement 
already in existence, upon trusts under which the life interest of the 
husband is determinable on alienation or incumbrance thereof (Z>). 

Even if trustees in possession of the property of a married woman 
should, on the mere request of her husband, transfer it to new trustees 
upon trust for her separate use, such trust will be good as against his 
creditors (c). But if the husband has once reduced into possession 
the equitable choses in action of his wife, any subsequent settlement 
of them would not be valid as against his creditors (d). 

In Re Holland {e)i by a post-nuptial settlement dated in 1873, 
to which the testamentary guardians of the wife, then an infant, 
were parties, after a recital that previously to the marriage the 
husband agreed to make such settlement of his wife’s fortune as 
was thereinafter contained, it was witnessed that the husband, being 
entitled in right of his wife to a reversionary interest in personalty, 
subject to the contingency of his predeceasing her without reducing 
it into possession, covenanted that on the fund falling into possession 
he and his wife would assign it to the trustees on the usual trusts 
for the wife, husband and issue of the marriage, the husband’s 
interest being determinable on bankruptcy. The husband was not 
indebted at the time, nor was he contemplating embarking in trade. 
In 1877 the wife died. In 1898 the husband was adjudicated bank- 
rupt. In 1899 the fund fell into possession. There was issue of 
the marriage. It was held by the Court of Appeal that the settle- 
ment was good against the trustee in bankruptcy, on the grounds 
(1) that there was no evidence of its having been made with intent 
to defeat creditors so as to render it void under the statute 
13 Eliz. c. 5, and no such intent ought, in the circumstances, to 
be inferred ; and (2) that the deed was not voluntary, but taken as 
a whole constituted such a note or memorandum of the recited parol 


(a) Wheeler v, Caryl, Amb. 121, 
122; Moor v. Eycault, Pr. Oh. 22. 

{h) See Montefiore r. Behrens, 1 
Eq. 171 ; Middlecome v. Marlow, 2 
Atk. 519; He Wray’s T., 16 Jnr. 
1126. 

W. & T. — VOL. I. 


(c) Eyland v. Smith, 1 My. & C. 53. 
{d) Eyland v. Smith, 1 My, & C. 
53 ; Wall v, Tomlinson, 16 Y. 413, and 
Glaister v. Hewer, 8 V. 207. 

(e) (1902) 2 Oh. 360; Barkworth 
Young, 4 Brew. 1, approved, 

48 
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ante-nu|)tial contract in consideration of marriage as satisfied tlie 
Statute of Frauds (29 Car. 2, c. 8), s. 4 ; and enabled the contract 
to be enforced both against the settlor \Yho signed it and against 
his trustee in bankruptcy, the recital of the contract being admissible 
in evidence as against the trustee setting up the statute. But 
whether the husband’s life interest passed to the trustee in 
bankruptcy, qiicere (a), 

7. Waiver of Settlement. 

By Consent of Wife, — If a woman wish to waive her equity to a 
settlement, her consent to her husband having her property must 
be formally taken upon her examination in Court (b). Where, 
however, a married woman, upon being examined, expressed a wish 
that part of the fund to which she should be entitled should be 
retained in Court, and the income paid to her with liberty for her 
to apply for payment of the capital at a future peiiod, if she desired 
it, the Court made the order to carry out her wish (c). In general, 
if the wife is abroad, her consent to payment of the fund to her 
husband must be taken by commission issuing from the Court {cl), 
or from a competent Court abroad {e). In order that the examina- 
tion may be such that the free and unbiased wishes of the wife may 
be ascertained, neither her husband nor his solicitor nor any persons 
connected with him ought to be present (/), and the examination 
cannot be dispensed with, by reason of her wishes having been 
ascertained by the trustees {g). 

The Court cannot, in the absence of fraud or compulsion on the 
part of the husband, refuse to take the wife’s consent (/^), and it was 
so held even when it appeared that the wife, a ward of Court, married 
the day after she came of age {i ) . 

The consent of a married woman will not be taken until the amount 

(a) Re Holland (1902) 2 Oh. 360 ; 2 Bro. Ch. 663 ; and Bourdillon 'O, 

Barkworth v. Young, 4 Drew. 1; Adair, 3 Bro. Oh. 237 ; and the order 
approved. given, Seton (1901), F. 4, p. 928. 

{h) Beaumont v. Carter, 32 B. 586. (/) Re Bendyshe, 3 J"ui‘. (N. S.) 727, 

Where the fund is small, see infra, p. {g) Re Swan, 2 Hem. & M. 34. 

677. • {h) Willats 'y. Cay, 2 Atk. 67 ; 

(c) Re Craddock’s T., W. N. 1875, Wright v, Eutter, 2 Y. 673, 3 E. E. 

p. 187. 24 ; Longbottora v. Pearce, 3 De G-. & 

(d) Gibbons v. Kibbey, 10 W. E. J. 545, and Biddles v, Jackson, ibid., 

55 ; Ireland -r. Trinbaith, 14 W. E. 275. 544. 

(e) CampbeEv. French, 3 Y. 323, 4 {i) White v, Herrick, L. E. 4 Ch. 

E. E., p. 5 ; but see Minet r. Hyde, 345. 
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of the fund is ascertained {a ) ; except perhaps where it is only liable 
to diminution by the deduction of unascertained costs, the taxation 
of which has been directed (b ) ; in which case her consent refers to 
the residue of the fund after such payment (c). 

The consent will not be binding if made under a mistake. Thus, 
where she consented to her husband receiving the whole fund, being 
ignorant that the effect of his previous insolvency (of which the 
Court was not informed) would be to give it to his assignees, the 
Court ordered the whole fund to be settled, for it is the duty of 
the Court to explain to a married woman what she gets and loses 
by her consent {d). 

The Court has power to postpone for a time the transfer to the 
husband, notwithstanding the consent (e), and she may retract at 
any time before the transfer has been completed (/). 

Where the wife waives her equity to a settlement, and consents to 
her husband having her property, an affidavit must be made by the 
husband and wife, either that there was no settlement upon their 
marriage, or if there be a settlement, it should be produced, and an 
affidavit made by the husband and wife that there was no other 
settlement, and the Court must be satisfied on the certificate of 
counsel, or by inspection, which is now the usual practice (r/), that 
the settlement itself does not affect the property whicli the wife 
consents to her husband having (A). The affidavit of the wife 
alone has been allowed where the husband is residing perma- 
nently abroad (i) or refuses to make an affidavit (/c). And where 
the husband and wife are both resident abroad, the Court has 
accepted as evidence that there was no settlement on their marriage 
an affidavit by a solicitor disclosing facts which made it unlikely 
that there was a settlement, and stating positively that he had been 
told by the lady and her husband that there was none (1), 

Even where it is proposed to pay the fund to the wife, with the 
husband’s consent, on her separate receipt, or to her trustees, her 


(a) Edmunds v. Townshend, 1 Anst. 
93 ; J ernegaii v. Baxter, 6 Madd. 32 ; 
Sperling v. Eochfort, 8 Y. 180 ; God^ 
her V. Lani’ie, 10 Price, 152 ; Moss v. 
Dunlop, 8 W. E. 39. 

(5) Packer t;. P., 1 Coll. Oh. E. 92. 
(c) Musgrove v. Flood, 1 Jnr. (N. S.) 
1086. 

{d) Watson v. Marshall, 17 B. 363. 
(g!) Wright 'V. Entter, su|)ra; Pen- 


fold V. Mould, 4 Eq. 565. 

(/) Penfold V, Mould, supra. 

(g) Seton (1901), p. 932. 

(/i) Britten v, B., 9 B. 143, and 
note ; Eose v, Eolls, 1 B. 270. 

(?■) Wilkinson v. Schneider, 9 Eq. 
423 ; Elliott v. Eemington, 9 Si. 502. 
(7c) Anon., 3 Jur. (N. S.) 839. 

(7) Woodward v. Pratt, 16 Eq. 127. 
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examination will not be dispensed with (< 2 ), unless the wife is 
entitled to the fund to her separate use, in which case her exaniinatioii 
and consent are unnecessary (i), and on her petition payment would 
be made on her receipt alone. An affidavit, however, that there is 
no settlement thereof must be produced (c). In one case, however, 
a transfer of such a fund was made into the joint names of the 
husband and wife without her examination and consent, on their 
joint petition (d). And in another case, her consent to the transfer 
of a fund in Court, her separate i)ropert 3 % to her husband, was 
required, though she had joined him in a petition for the purpose (e^). 

And payment will be made to a married woman suing as a/cwic 
sole under a protection order of her share in an administration suit, 
upon her affidavit, that the separation continues, and that there was 
no settlement nor agreement for a settlement (/). 

Where the wife is domiciled in a foreign state, upon proof that by 
the laws of such state her husband would be entitled to the whole of 
the property, without making any provision for her, the consent of 
the wife will not be required by the Court, and the fund will be 
ordered to be paid to the husband, without his being required to 
make any settlement upon her {g ) ; or if, under similar circumstances, 
the property of the wife was money to arise from the sale of land, 
the husband (not being an alien) electing to take it in an uncon- 
verted state might have a conveyance of it to himself in fee (/O, 
and seinble an alien might now do so under the Naturalization 
Act, 1870 (i). 

But where the lady is a ward of the Court, although by the law of 
the country where her husband is domiciled she has no equity to a 
settlement, the Court will not part with funds belonging to her 
unless satisfied that a proper provision has been made upon her (k ) . 
The Court, however, has a discretion in such a matter ; thus where 


(a) Mawe v, Heaviside, 7 Jur. 
(N. S.) 817 ; Gibbons v, Hibbey, 10 
W. B. 55. 

(b) Macq. H. & W. 304. 

(c) Anon., 3 Jnr. (N. S.) 8;i9. 

{(i) Be Crump, 34 B. 576. 

(e) Wordsworth v. Dayrell, 4 W. E. 
689. 

(/) Ewart Chubb, 20 Eq. 454. 

{g) Sawer v. Shute, 1 Anst. 63 ; 
Campbell v, French, 3 Y. 323 ; 


Anstruther v, Adair, 2 My. & K. 513 ; 
Be Molyneux, 5 Ir. Oh. E. 346 ; 
McCormick v. Garnett, 5 De G. M. & 
G. 278 ; Be Letts’ T., 7 L. E. Ji\ 132 ; 
Be Marsland, 55 L. J. Ch. 581. 

{h) Hitchcock V, Ciendinen, 12 B. 
534. 

(?•) 33 & 34 Yict. c. 14, amended by 
33 & 34 Yict. c. 102 ; 35 & 36 Yict. 
c. 39. 

(k) i2e Tweedale’s Set., John. 109. 
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the infant was not and never had been domiciled here, and the only 
circumstance rendering it possible to treat her as a ward of Court 
was the fact that money had been paid to her account in the Court 
of Chancery, the Court ordered the money to be paid to her husband, 
a domiciled Frenchman (a). 

The proof of the law in foreign states in such cases being one of 
fact, it will not be decided by authorit}^ but by the evidence in each 
case (5). 

Where the fund is under 200Z. or lOZ. a year, or is likely to be 
reduced below that sum by costs, it may be ordinarily paid to the 
husband without the consent of the wife being taken by examination, 
but under special circumstances, as, for instance, where she married 
the day after she came of age, the Court insisted upon her separate 
examination (c). But before payment it must be shown that it is 
not in settlement {d). An aftidavit of no settlement has also been 
dispensed with where the fund was only lOL (e) ; and where the 
husband consents to payment to his wife on her own separate 
receipt, her separate examination where the sum does not exceed 
500Z. will be dispensed with (/). In Ireland, it seems money in Court 
belonging to the wife, not exceeding lOOZ., may be paid to her 
husband without her consent (^). 

The wife, although her consent may not be requisite before pay- 
ment, is as much entitled to a settlement out of a small as out of a 
large sum (k). 

Except in some cases under Malins’ Act (i), a married woman 
cannot waive her right to take her reversionary personal property 
by survivorship (/(:) , whether it might possibly vest in possession 
during the coverture, or could only vest after the husband’s death (Z). 


{a) Brown v. Collins, 2o 0 . D. o6 ; 
and see Hope v. TL, 4 De Gr. M. & Gr. 
328, 345. 

(6) Cf. McCormick v. Garnett, 5 
De G. M. & G. 278 ; Ae Todd, 19 B. 
582. 

(c) White V. Herrick, L. E. 4 Oh. 345. 
{d) Elworthy -y. Wickstead, 1 J. & 
W. 69 ; Hedges v. Clarke, 1 De G. & 
Sm. 354 ; Eoherts v. Collett, 1 Sni. & 
G. 138 ; Wallace ik Greenwood, 16 
0. D. 362. 

(e) Yeal v. Y., 4 Eq. 115. 

(/) Rc Morton’s Estate, W. N. 


(1874) 181 ; Andrewes v. T 3 nTell, 29 
Sol. Jo. 622 ; Seton (1901), p. 933. 

(ff) Re Surridge’s T., 17 Ir. Oh. E. 
163. 

(Ji) Re Cutler, 14 B. 220 ; Re Kin- 
caid’s T., 1 Drew. 326. 

(7) 20. & 21 Yict. c. 57. 

(Ji) Osborn v. Morgan, 9 Ha. 432, 
434 ; Re Godfrey’s T., 1 Ir. E. Eq. 531 ; 
Whittle V. Henning, 2 Ph. 731. 

(?) Box -y. B., 2 Con. & Law. 605 ; 
Box V. Jackson, Dru. Gas. t. Sugd, 
42, where all the authorities on the 
subject are reviewed. 
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Nor would the Court allow the interest of the wife to be accelerated, 
to enable her to dispose of it as if in possession (a). 


8. Where the Equity is barred, or does not arise. 


Reduction into j^ossession by Husband, — The actual reduction into 
possession by the husband of the rents and profits of his wife, or of 
any fund belonging to her, or of her choses in action will defeat the 
wife’s right to a settlement thereout; and, as laid down by Lord 
Eldon, in the principal case, previously to a bill, a trustee, who 
has the wife’s property, real or personal, may pay the rents and 
profits, and may hand over the personal estate to the husband, but 
not if the bill has been filed ; and if the husband, or those claim- 
ing under him, can obtain the property of the wife by an action 
at law, equity will not by injunction prevent them from doing 
so ”(?;). But after a writ has been issued, trustees cannot safely 
make any pa3unents to the husband (c), and cannot be advised to act 
wdthout first consulting the Court (d). With regard to the latter 
part of the above citation, injunctions were formerly granted to 
restrain the husband from proceedings in the Ecclesiastical Courts 
for a legacy due to his wife until he had agreed to make provision 
for her(c). As to what constitutes reduction into possession, see 
Hornsby v. Lee(f), 

Adequate Settlement, — The equity will be barred by an adequate 
settlement having been made upon her, but not by an inadequate 
settlement, unless it be by an express stipulation before marriage {g). 
And in a case where an adequate settlement had been made 
upon the wife, the husband was held to be entitled to the whole 
fund, although he was living apart from his wife, they having 


(a) Whittle v. Henning, 2 Ph. 731 ; 
Oresswell v. Dewell, 4 Grif. 460; Re 
Davenport, (1895) 1 Ch. 361 ; Carson, 
E. P. S. (1902), p. 334 ; see note to 
Hornsby v, Lee, supra ; Lewin, (1904) 
936. 

{h) See Milner v. Wilmer, 2 P. W. 
641; Jewsonv. Moulson, 2 Atk. 420; 
Allday v. Fletcher, 1 De G. & J. 82 ; 
ite Swan, 2 Hem. & M. 34, 37 ; 
Hornsby v. Lee, post. 

(c) Macaulay v. Philips, 4 Y. 18 ; 
De la Garde -y. Lempriere, 6 B. 344, 
347. . 


{d) Lewin (1904), pp. 929 et seq. 

(e) Jewson v. Moulson, 2 Atk. 420 ; 
Gardner v. Walker, 1 Stra. o03 ; and 
see (n.) “ Judicature Act, 1873,” 
supra, p. 631. 

(/) Supra ; Donnelly v. Foss, 7 L. E. 
Ir. 439; Re Barber, 11 0. D. 442 ; 
Widgery v. Tei)per, 7 0. D. 423; 
Eogers v, Bolton, 8 L. E. Jr. 69. 

{g) Salwey v. S., Amb. 692 ; Gar- 
forth V. Bradley, 2 Yes. Sen. 675; 
Spirett V. Willows, L. E. 1 Ch. 520, 
L. E. 4Ch. 407. 
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separated by mutual consent and agreement, and no blame 
being imputed to one party more than the othgr (a). And it 
is not essential that the settlement shall have been made by the 
husband (h). 

The wife’s equity to a settlement, moreover, may be excluded by 
an exception of the particular fund or property from the husband’s 
covenant in her marriage settlement to settle future acquired 
property (c). 

If the settlement is inadequate, the Court may direct a further 
settlement (d). If it is illusory, her equity will not be barred (e). 

Fraud of Wife , — The Court will not allow the equity to be made 
an instrument of fraud (/). So where a woman at the time of her 
marriage owes more than the whole amount of her property, she 
will have no equity to a settlement out of it as against the assignees 
of her husband, in whose bankruptcy her debts are proved (g). But 
if the value of her property exceeds the amount of the debts she 
owed before marriage, she may be held entitled to a settlement out 
of the property after i^rovision has been made for payment of the 
debts Qi), 

A married woman may, by fraud, as, for instance, in holding out 
to a purchaser for value, that an assignment made after marriage 
was made before, preclude herself from claiming her equity to a 
settlement, as against the purchaser (i). 

Adultery of Wife , — If the wife be living in adultery, apart from 
her husband, she cannot, except under very peculiar circum- 
stances (/c), insist upon her equity to a settlement {1) ; but even 
then it seems the husband will not be allowed to receive the whole of 
her property, while he does not maintain her. See Ball v. Mont- 
gomery (m), in which case the Court ordered the future dividends of 
a settled fund to be paid into Court, subject to further order ; 
observing that the wife’s delinquency was a good ground for not 


(a) Be Erskine’s T., 1 Kay & J, 
302; Spicer v. S., 24 B. 365 ; Aquilar 
V, A., 6 Madd. 414. 

(h) Giacometti v. Prodgers, L. E. 
8 Oh. 338. 

(c) Brooke v. Hickes, 12 W. E. 703. 

(d) Stackpole v, Beaumont, 3 Y. 98 ; 
and see Sphett v. Willows, L. E. 1 Oh. 
520, L. E. 4 Oh. 407. 

(e) Irwin v. I., 5 Ir. Eq. E. 373. 

(/) Be Lush’s T., L. E. 4 Oh. 591. 


(g) Bonner v. B., 17 B. 86. 

(A) Barnard v, Eord, L. E. 4 Oh. 
247 ; Miller v, Campbell, W. N. 
(1871), p. 210. 

(i) Be Lush’s T., L. E, 4 Ch. 591 ; 
Barrow v. Manning, W. N. (1878), p. 
122 ; Cahill v, 0., 8 A. 0. 437 ; and see 
Eoberts v. Cooper, (1891) 2 Oh. 335. 
Qc) Re Lewin’s T., 20 B. 378. 
il) Carr v. Eastabrooke, 4 Y. 146. 
(m) 2 Y. 191, 2 E. E. 197. 
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paying it to her, but was not a ground for letting the husband receive 
the whole of th^ property, which, being hers originally, was intended 
to be his, partly to support her. Secus, wdiere the husband has by 
contract an interest in her property during their joint lives, and her 
misconduct obliges him to separate (a). Where both husband and 
wife are living in adulteiy, it has been held that the wife may claim 
a settlement (6). But mere living apart from her husband is no 
bar (c). 

A female ward of Court, married without its consent, will not be 
barred from lier claim to a settlement, although slie should be living 
in adultery (rf). 

Foreign Domicil of Husband — The equity does not arise where 
the domicil of the husband is foreign, and his country does not 
recognise such a right (e). 

Reversionary Property, — The equity only arises wiien the fund is 
ready for reduction into possession, and does not arise wiiere the 
fund is reversionary (/). 

Tenancy by Entireties. — The equity arises where the husband has 
to get the assistance of the Court to get the benefit of his wife^s 
'property. Therefore, where husband and wife took by entireties,” 
the property not being hers, but her husband’s, the equity did not 
arise {g). And the M. W. P. Act, 1882, has not, practically, affected- 
this rule, for where subsequently to that statute land is conveyed to 
husband and wife jointly they take not as tenants by entireties, but 
jointly, the wife’s share being her separate estate under the Act(/^). 
Thus, although the rights of the husband and wife are altered, inter se, 
the equity does not arise, for there is no wife’s property which the 
husband can claim. 

Life interest of Wife, — It has been before stated, p. 664, that 
although a married woman, as against the assignees of her husband 

(a) Bee Duncan v. Canii)bell, 12 Si. of Court, see Tweedale’s Set., John. 
616. 109; Brown v. Collins, supra, p. 677. 

(C Grreedy V. Lavender, 13 B. 62. (/) Supra, p. 665; Osborn v. 

(c) Eedes v. E., 11 Si. 569. Morgan, 9 Ha. 432 ; Purdew zk 

(d) Ball V, Coutts, 1 Y. & B. 302, Jackson, 1 Buss. 1. 

304; Be Anne Walker, L. & Gr. t. (g) Atcheson^;. A., 11 B. 485 ; Ward 
Sugd. 299. V. W., 14 C. D, 507 ; Be Bryan, ibid., 

(e) Supra, p. 676, note (g) ; Camp- p. 519. 

bell V. French, 3 Y. 321 ; 4 E. E. 5 ; {Ji) Thornley v, T., (1893) 2 Ch. 229 ; 
Anstruther v, Adair, 2 My. & K. 513 ; and see Be March, 27 C. D. 166 ; Be 
Be Marsland, 34 W. E. 540, Manx Jupp, 39 0. D. 148i Cf. Be Dixon, 
domicil. But where the lady is a ward 42 C, D. 306. 
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in hanhruptcy or insolvency^ is entitled to have a settlement or main- 
tenance out of her equitable property, in which she has only a life 
interest, she, nevertheless, cannot claim either, as* against the legal 
right of her husband, not being bankrupt or insolvent, although he 
may be in difficulties, for the husband is entitled to the wife's income 
as long as he maintains her to the best of his ability, and they are 
living together (a). Nor can she claim a settlement or maintenance 
out of the income of her equitable property, as against the particular 
assignee for value of her husband, although subsequently to the 
assignment he may become bankrupt or insolvent, or desert and leave 
her utterly destitute (b). But if the husband deserts the wife, leaving 
her unprovided for, the Court will allow her past and future main- 
tenance out of the income of her life interest in equitable property, 
not specifically assigned by the husband for value (c). 


9. Against whom the equity is binding. 

The equity of a wife to a settlement is binding not only upon her 
husband, but also upon all persons claiming generally from or under 
him as executor, his trustees in bankruptcy, or under a general 
assignment for the payment of his debts (d). It is also binding upon 
a purchaser from the husband for valuable consideration (c), subject 
to the somewhat anomalous exception in the case of an equitable life 
interest of the wife which has been already noticed (/). 

The wife’s equity to a settlement is moreover paramount to the 
right which an executor or administrator has to set off a debt due 
to the estate from a husband, against any legacy under the will 
or share under the intestacy to which his wife is entitled, unless, 
perhaps, when he is indebted as executor. Thus in B>e Briant (g), 
by a will of a person who died in 1877, a share of residue was settled 
on his daughter Mrs. S., subject to deduction of any debt due from 
her. She had married before the date of the will but without any 
settlement. S. her husband was indebted to the testator 7501, and 


(a) Vaughan v. Buck, 13 Si. 404. 

(b) Tidd V. Lister, ante, x>. 664. 

(c) Wright V. Morley, 11 V. 12, 23, 
8 E. E. 69 ; Gilchrist v. Gator, 1 De 
G. & Sm. 188 ; Coster v. C., 1 Keen, 
199. 

{(1) See supra, pp. 663, 665. Wil- 
liams’ Exors. (1905), p. 1160, 


(e) Macaulay v. Philips, 4 Y. 19 ; 
see also Scott v. Spashett, 3 Mac. & G. 
599; Marshall v. Gibbons, 4 Ir. Oh.E. 
2I6. 

(/) See Tidd v. Lister, supra, p. 664. 
{g) 39 C. D. 471 ; Re Howard, 13 
E. 233, following Re Briant, supra. 
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was in very pool’ circumstances. The question was raised on origi- 
nating summons whether the trustees could retain or set off the debt 
against the share of Mrs. S. in the residue. Kay^ J., held that as 
against the right of the husband the executors might retain or set off* 
the debt, but that the wife’s equity if asserted was prior to this right, 
and he settled 500f. out of the fund, the balance to be set off against 
the husband’s debt {a), 

[a) Eollowing Carr v, Taylor, 10 Y. Burcliell, o Ida. 325 ; Beevc v. Eocher, 
0 /4, 8 E. E. 40, and questioning 1 De G. & Sin. 626 ; Lee v, Egroinont, 
Knight V, K., 18 Eq. 487; and see 5 De G. & Sin. 348; MK'^ermick v. 
Ex p. Blagden, 19 Y. 464 ; Eo: p. Garnett, 2 Sm. & Gif. 37 ; Re Cord- 
O’Ferrall, 1 G. & J. 347 ; M'Mahon v. well’s E., 20 Eq. 644, 
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Wife's Separate Property. 

Bond of a feme covert jointly with her husband, shall bind her 
separate property. 

A bill was filed by the obligee of a bond, to secure 180Z. entered 
into by the defendants, husband and wife, against the husband, wife, 
and her surviving trustee, to recover the sums secured out of the 
wife’s separate estate. 

Upon the marriage, the estates of the wife had been conveyed to 
trustees ; one part, consisting of freehold and leasehold lands, in trust 
to 7 'eeeive and ])ay the I'ents and iJi'ofits to the zvife for her separate 
zcse, and to conve}^ the estate itself to such use as she, by her last will 
in writing, or by deed or writing under her hand and seal, executed in 
the presence of two witnesses, should appoint; in default of appoint- 
ment, to the use and behoof of her heirs and assigns ; other parts to 
be sold, and out of the produce, 1,000^. to be laid out according to 
the directions of the wife, the interest and profits to be paid to her, 
and the principal to her, or her order, hy note or ivritmg under her 
hand ; and for want of such appointment, to her executors, adminis- 
trators, and assigns. 

This IjOOOZ. had been raised, and the whole, or the greatest part 
applied, so that the question in the cause was with respect to the 
remedy against the other estate. 

In 1769, the husband borrowed of the plaintiff, Mrs. Hulme, 50Z. 
upon his and his wife’s bond. In 1770, having occasion for a further 
sum, the wife herself applied to the plaintiff, and borrowed ISOZ., 
paid the interest due upon the former Bum of 50Z., and [the husband 
and wife] gave a new bond for the 1801. 

The cause had been heard before Lord Bathurst, who dismissed 
the bill. It came on now to be re-heard. 


Mr. Mansfield opened for the plaintiff. 
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Mr. Attorney- General (iVedderhurn) and Mr. Selwyn for the 
defendants. 

Lord Chancellor Thurlow. — My doubt arises principally upon 
the form of the relief, rather than the principles upon which the bill 
is brought; it is a bill brought by the obligee upon a joint bond by 
husband and wife for 180Z. to recover that sum out of the separate 
property of the wife. It is brought against the wife, the husband, 
and the trustees, for attaining the most extensive and perfect relief 
which the situation of her separate property will enable lier or lier 
trustees to afford. 

The question is, what sort of execution tliis Court will award 
against that separate property ? It is created by deed, and is real 
estate conveyed to trustees, as to a considerable part of it, in trust to 
receive and pay the rents to the wife, and to convey the estates 
themselves according to the appointment of the wife, by lier last will 
and testament in writing, or by deed or writing under her hand and 
seal, executed in the presence of two or more witnesses ; and, for 
want of such declaration or appointment, to the use and behoof of 
the wife, her heirs and assigns ; as to other parts, in trust, to be sold, 
and out of the produce of the sale, 1,000L to be retained by the 
trustees, to be laid out according to the directions of the wife, the 
profits to be paid to her, and the principal to her or her order, by 
note or writing under her hand ; and, for ^vant of such appointment, 
to her executors, administrators, and assigns. 

The rule laid down in Peacock v. Monk {a) that a feme covert, 
acting ivitli respect to her separate property, is competent to act in 
all respects as if she 2 vas a feme sole, is the proper rule, and necessary 
to support the decisions on this subject. The consequence was that, 
in Allen v. PapivortliQ)), where a bill was brought b}^ husband and 
wife for an account, the wife, together with her husband, submitting 
that the profits of her separate estate should be applied to pay the 
husband’s debts, she was botmd by that submission, and the profits 
of her separate estate were by decree directed to be so applied. In 
Orighy v. Cox {c), where the wife had contracted to sell her separate 
estate, being authorised by settlement to dispose of it, the Court 


2 Yes. Sen. 190. (5) 1 Yes, Sen. 163. 


(c) 1 Yes. Sen. 517. 
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bound her, as a person equall}^ comj)etent as if sole, to a specific 
performance of that contract : I take it, therefore, it is impossible to 
say but that a feme covert is com^petent to act as*a feme sole, ivith 
respect to her separate property, where settled to her separate use. 

But the question here goes a little beyond that ; it is not only how 
far she may act upon her separate property : I have no doubt about 
that ; but the question is, how far her general personal engagement 
shall he executed out of her separate property. If she had by 
instrument contracted that this or that portion of her separate estate 
should be disposed of in this or that way, I think she and her trustees 
might have been decreed to make that disposition ; but if she enters 
into an engagement, which would make a feme sole liable to the 
whole extent of the contract as to her person, &c., in every respect, it 
is clear such general engagement, entered into by a feme covert, will 
not bind her as such. It is not like the case of an infant, who is 
incapable of acting ; but in respect to a feme covert, determined 
cases seem to go thus far, that the general engagement of the ivife 
shall operate upon her personal property, shall apply to the rents 
and profits of her real estate, a7id that her trustees shall he obliged 
to apply personal estate, a^id rents and profits ivhen they arise, to 
the satisfaction of such general engagement ; hut this Court has 7iot 
used any direct process agamst the separate estate of the wife, and 
the manner of coming at the separate property of the ivife has been 
by deci'ee to bind the trustees, as to personal estate in their hands, 
or rents and profits, according to the exigencies of justice, or of the 
engagement of the tolfe, to he carried into execution, I know of no 
case which has gone further than that. Suppose the wife to have 
power, by settlement, to dispose of her real estate to any uses she 
shall think fit, yet the trustees must make the formal instrument, 
without which the estate cannot pass. I know of no case where the 
general engagement of the wife has been carried to the extent of 
decreeing that the trustees of her real estate shall make conveyance 
of that real estate, and by sale, mortgage, or otherwise, raise the 
money to satisfy that general engagement on the part of the wife. 
It may be difficult to give relief here without doing something of 
that kind, because that part of the real estate which was to be sold 
has been sold, and the money has been applied, with the direction of 
the wife, by the hand of the trustee, who consequently is no longer 
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liable as to that sum; so that so far as the 1,000Z., it seems out of 
the reach of this Court, the trustee alleging that the money is paid, 
or not remaining in his hands. — [Mr. Ainhler . — Only part paid 
OYer .'] — I believe there is no instance of a personal decree against 
a feme covert^ for payment of any sum whatever. Though her 
separate personal property is liable, yet the decree is to fetch forth 
her separate estate, and make it liable to her engagement. No lease 
found in the hands of the trustee is now before the Court ; we 
cannot come at it. As a bond it is void, otherwise an extent might 
have gone. 

Jiihj 28th, 1778. 

Loud Chancelloe Thuelow. — I have no doubt about this 
principle, that, if a Court of equity says a feme covert may have a 
separate estate, the Court will hind her to the whole extent as to 
making that estate liable to her oum engagements; as, for instance, 
for payment of debts, &c. But, although the remedy here is more 
extensive than in a Court of law, I do not find the Court has ever 
ordered a power to be executed ; it has industriously stopped short 
of so doing, and has only given a remedy by stopping the fund, where 
the power was executed ; therefore, I cannot order the feme covert to 
execute her power, but I am exceedingly clear that the leasehold 
estate will be liable. 

It stood referred to the Master {a) to take an account of the rents 
and profits of the leasehold estates; but before any report, the 
parties came to a compromise, upon the defendant Frances paying 
the principal sum borrowed, with interest, without any costs. 


NOTES. 

1, Separate estate independent of statute. 

(a) Grenerally, p. 687. • 

(b) What words are sufficient to create a separate use, p. 691. 

(c) What words are not sufficient, p. 694. 

(d) Separate estate by implication, p. 695. 

(a) See order made by Thurlow, C., in note to Johnson v. Gallagher, 3 Be 
extracted from the Registrar’s Rook G. F. & J., p. 502. 
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2. Statutory extension of the doctrine of se])arate estate. 

(a) Matrimonial Causes Act, 1857, ss. 21, 25, 26, 45, p. 696. 

(b) The Married Women’s Property Act, 1870, ss. 1, 7, 8, p. 700. 

(c) The Married Women’s Property Act, 1882, ss, 1, (1), (2), (5), 2, 5, 6, 7, 

8, 9, &c., p. 702. 

(d) The Married Women’s Property Act, 1893, ss. 1, 2, 3, p. 7ll. 

(e) The Married Women’s Property Act, 1907, p. 713. 

3. Wife’s power of disposition over property given or settled to her separate 

use absolutely, p. 714. 

4. Liability of corpus of married woman’s property when she has a life 

interest with a power, p. 719. 

5. (a) Liability of separate estate for a general engagement, apart from 

Statute, p. 722. 

(b) Liability for contract under Acts of 1882 and 1893, p. 725. 

(c) Liability for breach of trust, fraud and tort, p. 726. 

6. Porm of judgment against married woman, p. 728. 

7. Of gifts by the wife to the husband of the income or corpus of her 

separate estate, p. 730. 

8. Loans by wife to husband and exoneration of wife’s separate estate, 

p. 733. 

9. Wife’s ante-nuptial debts and liabilities, p. 736. 

10. Liability and devolution of sej^arate estate after death, p. 742. 

11. Savings and arrears of separate estate, p. 746. 

12. Protection and recovery of separate property, p. 748. 

13. Eestraint upon anticipation or alienation, p. 749. 

14. Marriage settlements and s. 19 of the Act of 1882 and s. 2 of the Act of 1907, 

p. 757.^ 

15. Duration and extent of separate use and of restraint on anticipation, 

p. 759. 

16. Married woman trustee, p. 768. 

17. Pin-money, p. 769. 

18. Paraphernalia, p. 770. 

1. Separate Estate independent of Statute. 

Generally. — That at law {a) a feme covert cannot in any way be 
sued, even for necessaries, is certain. Bind herself, or her -husband, 
by specialty, she cannot ; and, although living with him, and not 
allowed necessaries, or apart from him, whether on an insufficient 
allowance or an unpaid allowance, she may so far bind him that 
those who furnish her with articles of subsistence may sue him ; 
yet, even in respect of these, she herself is free from all suit. This 
is her position of disability, or immunity at law ; and this is now 
clearly settled. Her separate existence is not contemplated ; it is 
merged by the coverture in that of her husband ; and she is no 
more recognised than is the cestui que trust or the mortgagor, the 
(a) Per Brougham^ C., in Murray v, Barlee, 4 My. & K. 220, 222. 
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legal estate, which is the only interest the law recognises, being in 
others. But in equity the case is wholly different. Her separate 
existence, both ^as regards her liabilities and her rights, is here 
abundantly acknowledged ; not, indeed, that her person can be 
made liable, but her property may, and it may be reached through 
a suit instituted against herself and trustees.” 

‘‘ In former years . . . Judges of what used to be called the 
Common Law Courts of this realm delighted in applying rigidly and 
strictly a series of rules and maxims which tlieir predecessors had 
delighted themselves in devising, although they did not always com- 
mend themselves to the apprehension of the million. Amongst 
those maxims was one by which a married woman was held incapable 
of taking a gift either from her husband or a stranger ... But the 
Court of Chancery (a very great Court in its day, although it has 
now ceased to exist) invented that blessed word and thing Hhe 
separate use of a married woman ’ ” (a). And in order to prevent 
any undue exercise of marital influence detrimental to its enjoyment. 
Courts of equity have also in comparatively recent times allowed 
the introduction of a restraint upon her anticipation or alienation of 
property so settled — the separate use and the restraint upon antici- 
pation or alienation being both co-extensive tvith her coverture. And 
this equitable doctrine of separate use has been extended by the 
various statutes hereinafter referred to. 

The jurisdiction of the Court of Chancery is now transferred to 
the High Court of Justice (Z>), all equitable rights are to be recog- 
nised by all the Courts, and where there is any conflict or variance 
between the rules of equity and the rules of the common law, the 
former are to prevail (c). 

Any person may, either before, after, or during her coverture, 
give or settle property to the separate use of a woman. 

And her husband may contract (as is frequently the case in 
marriage settlements), that either his own or his wife’s property, or 
part of it, shall be held, usually by trustees, for her separate use. 

A parol agreement, however, before marriage, that particular 
chattels of the wife shall be possessed by her to her separate use, is 
not binding upon the husband, unless the agreement be acted upon 
by the chattels being placed under the dominion of a trustee, and 
treated as separate property, for in such case the agreement may 

(a) Per James, L. J., Ashworth v. (c) Ibid., s. 24, s.s. 2, 4 ; s. 25, s.s. 
Outi'am, 5 C. B., p. 941. 11. 

(5) Judicature Act, 1873, s. 16. 
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Tbe made effectual (a). In Ex p, Whitehead (h)^ by a parol ante- 
nuptial settlement it was agreed between the persons about to 
marry that a sum of money standing to the future wife’s credit on 
deposit at her bankers in her maiden name should be retained by her 
for her separate use, and after the marriage the money was allowed 
by the husband to remain in his wife’s former name, and he allowed 
her to draw cheques upon it ; the C. A. held that the inference was 
that the husband gave the money to the wife, and that he became 
her trustee, and that it was unnecessary to consider the 4th section 
of the Statute of Frauds, upon which the case had turned in the 
Court below (c). 

If real or personal property be given to, or settled upon a married 
woman for her separate use, without the interposition of trustees, 
still in equity the intention of the testator or settlor will be effec- 
tuated, and the wife’s interest protected by the conversion of the 
husband into a trustee for her (d). 

A husband may also give property to trustees, or make himself a 
trustee for the separate use of his wife. But in order to constitute 
a gift between husband and wife, there must be a clear and irrevocable 
gift to a trustee for the wife, or some clear and distinct act by the 
husband, by which he has divested himself of his property or engaged 
to hold it as a trustee for his wife (e), a mere imperfect gift as 
distinguished from and not amounting to a declaration of trust, not 
being sufficient for the purpose (/). 

In Re Whittaker (g) it was held that in the absence of proof of an 
unequivocal, complete, and final intention on the part of a husband 
to constitute himself trustee for his wife, the Court would not after 
his death, upon her uncorroborated statement that her husband 
expressly authorised her to carry on a farm on her own account 
which she had rented before marriage, and to treat the proceeds as 


(a) Simmons v. S. J 6 Ha. 352 ; 
Cooper V. Wormald, 27 B. 266. Of. 
Be Holland, (1902) 2 Oh. 360. 

(h) 14 Q. B. D. 419. 

(c) And see Be Wood, 61 L. T. 197. 

(d) Parker Brooke, 9 Y. 583, 7 
E. E. 299 ; Eich v. Cockell, 9 Y. 369, 
7 E. E. 227 ; per James, L.J., Ask- 
worth V, Outram, 5 C. D., |). 941; 
Exp, Sibeth, 14 Q. B. D. 417 ; and see 
Wassell Leggatt, (1896) 1 Oh. 554. 

(e) Mews v, M., 15 B. 529; Parker 

W. & T. — VOL. I. 


V, Lechmere, 12 0. D. 286 ; Cowper’s 
Case, cited Graham v, Londonderry, 
3 Atk. 393 ; Walter v, Hodge, 2 
Swans, 92; Ashworth v, Ontram, 5 
0. D. 923; Lovell v, Newton, 4 C. P. 
D. 7. " y 

(/) Re Breton’s Estate, 17 0. D. 
416 ; Mihoy i?. Lord, 4 Be G. E. & J. 
264; and see note to Ellison v. E., 
ante ; and Mallott v. Wilson, (1903) 2 
Ch. 494. 

{g) 21 0. D. 657. 
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her separate property, admit her claim as against his estate to the 
proceeds of th^farm which were invested by him during his lifetime. 
It is submitted that the rule as to corroborative evidence in cases 
of claims against the estates of deceased persons was incorrectly 
stated in this case (a), and that in view of later decisions it is no 
longer of authority (b). The Court will now act on the uncorrobo- 
rated evidence of a claimant if satisfied of its truth. 

Under the Conveyancing and Law of Property Act, 1881, s. 50, 
freehold land or a thing in action may now be conveyed by a hus- 
band to his wife, and by a wife to her husband, alone or jointly with 
another person. 

And the fee simple of a wife may be affected by a trust for her 
separate use in three ways : (1) by conveyance to a trustee, or a 
declaration of trust before marriage, with the husband’s consent ; 
(2) by an agreement between the intended husband and wife before 
marriage ; (3) by an acknowledged assurance by a wife after 
marriage. 

But the agreement (2) to affect the fee simple must be in tvriting 
and signed hy the ivife as well as the husband, for if it is signed 
by the husband alone, it is, owing to the Statute of Frauds, sect. 7, 
invalid as a declaration of trust for the separate use of the fee simple, 
a husband having in his wife’s land only an estate for the joint lives 
of himself and his wife with a possible estate by the curtesy (c). A 
mere renunciation by an intended husband of his marital rights in 
his wife’s real property is not sufficient to clothe her with a testa- 
mentary power thereover, or to constitute a valid declaration of 
trust of the fee ; consequently in such case, upon the death of the 
wife without issue during her husband’s lifetime, her heir-at-law, 
and not her devisee, will be entitled to the land of which she is 
seised in fee simple (c). 

A wife will have the benefit of any outlay by her husband upon 
real estate settled to her separate use. If, for instance, he builds 
houses upon it with his own money, the houses so built will 
become the wife’s, and her interest in them will be to her separate 
use (d). ^ 


(a) Ibid., at p. 665. 

(b) Re G-arnett, 31 C. D., per Brdt, 
M.E., at p. 9 ; per Sir J. Hannen, Re 
Hodgson, 31 C. D., at p. 183, which 
cases, disapproving of Re Finch, 23 
0, D., p. 271 (in which the rule was 


stated with less stringency than in 
Re Whittaker), were followed in 
Eawlinson V. Scholes, 79 L. T. 350. 

(c) Dye^;. D., 13 a B. D. 147. 

(d) Barrack v. M‘0ulloch, 3 Kay & 
J, 119, 120 ; Grant t;. G., 34 B. 623. 
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Wliat Words are sufficient to Create a Separate Use. — No particular 
form of ivorcls is necessary in order to vest property in a married 
woman to her separate use (a). It has been held that the marital 
rights of the husband will be defeated if there is a gift or settlement 
of propert}^ to his wife or her trustees for her separate use ” (b) ; 
‘^sole and separate use ” (c) ; or ‘‘for her own use and at her own 
disposal ” (f?) ; “for her sole use and disposal ’’(<?) ; “ for her own 
use, independent of her husband ” (/) ; “ for her own use and benefit, 
independent of any other person ” (g) ; “ for her livelihood ” (h) ; a 
bequest to a married woman “ for her absolute use and benefit” (i) ; 
or, “ that she should receive and enjoy the issue and profits ” (k ) ; 
a direction that “ the interests and profits be paid to her, and the 
principal to her, or to her order by note in writing under her 
hand”(Z),* or, “her receipt to be a sufficient discharge ” (??i) ; or 
where trustees are directed to apply the income of a fund in their 
discretion, and without being answerable to any one “for the main- 
tenance and support of a married woman ”(n); or, “to be delivered 
to her on demand ”(o); or where the husband “is to have no 
control ” (2:)), 

In the case, however, of Gilbert v. Lewis (q), it was held by West- 
bury, C., that a devise to a widow “ for her sole use and benefit ” 
ivithout the intervention of trustees did not give her a separate 
estate. It may now be considered to be established b}^ that case, 
followed by Lewis v. Matthews (r), and by Massy v. Rowen (5), 
that the word “ sole” in a will has not a fixed technical meaning 


{a) Stanton v. Hall, 2 Eiiss. & M. 
180 ; Re Peacock’s T., 10 0. D. 490. 

fb) Massy v. Eowen, L. E. 4 H. L. 
294, 299, 300. 

(c) Parker v. Brooke, 9 V. 583, *7 
E. E. 299 ; Archer v. Eorke, 7 Ir. Eq. 
E. 478; and see Hiilme v. Tenant, 
supra. 

{d) Pritchard v. Ames, 1 T. & E. 
222 . 

(e) Bland v. Dawes, 17 C. D. 794. 
(/) Wagstaffe v. Smith, 9 V. 520. 
(r/) Margetts v. Barringer, 7 Si. 482 ; 
Grlover v. Hall, 16 Si. 568. 

{li) Parley v. D., 3 Atk. 399 ; Cape 
V. 0., 2 Y. & C. Ex. 0. 543 ; but see 
Lee V. Prieaax, 3 Bro. Oh. 383 ; 


Wardle v. Claxton, 9 Si. 324. 

{i) Negus V. Jones, 1 0. & E. 52. 

(/c) Tyrrell v, Hope, 2 Atk. 558. 

(Z) Hulme v. Tenant, supra. 

(m) Lee v. Prieaux, 3 Bro. Ch. 
381 ; Stanton v. Hall, supra ; Re 
Molyneux’s Estate, 6 Ir. E. Eq. 411 ; 
Re Lorimer, 12 B. 521 ; Surman v. 
Wharton, (1891) 1 Q. B. 491. 

(7i) Austin V, A., 4 0. D. 233 ; Re 
PeacocK’s T., 10 C. D. 490. 

( 0 ) Dixon V. Olmius, 1 Cox, 414. 

(p) Edwards v. Jones, 14 W. E. 
815. 

( 2 ) 1 De G. J. & S. 38. 

(r) 2 Eq. 177. 

( 5 ) L. E. 4 H. L. 288. 
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like the word '' separate,” and will not of itself exclude the marital 
right (a). For ^alfchough the prim aiy and grammatical meaning of 
the word ''sole” does signify exclusion, the real question to be 
solved is, exclusion of wliom ? When the woman is unmarried, and 
the instrument does not in terms, or from the circumstances, point 
this expression to a future coverture, tlie exclusion is now settled to 
be of otliers in general, and, therefore, not to apply with the required 
particularity to an after-taken husband. But if tlie woman is 
married, the exclusion most natural to occur to the mind of the 
donor, aware of her coverture, is that of the liusband ; and he can 
be excluded only b,y holding the property to be to the separate use 
of the wife(/>). So a settlement for the "sole use, benefit, and 
disposition ” of a lady about to marry (c) ; a bequest to a lady about 
to marry, " for her own sole use and benefit absolutely ” (d) ; and a 
bequest in a will b}^ the words " solely and entirel}^ for her own use 
and benefit for life,” to a married wmman(c), gave to them separate 
estates. And a bequest to an immarvied woman, " for her own sole 
use and benefit” absolutely, has been held to give her a separate 
estate, because the testator, in another clause in his will, shoived he 
contemjdated there a future marriage of the lady, though in the 
bequest itself there was no reference of any kind to that event (/). 
And the interposition of trustees may give to such words as sole 
benefit” the same technical meaning as the word " separate ” ([/). 

And words aj^parently confining the operation of the separate use 
clause to members of a class married at the death of the testator, 
may, by the context, be extended so as to include those married 
subsequently. Thus, where a testatrix directed " that the legacies 
and shares of such of 1113^ nieces as are married shall be to their 
separate use, free from the debts and control of any husband ; and 
that my trustees shall have power to give effect to this my intent,” 
Shadivellj V.-C., held that the testatrix had used the words in a 

(a) See also Green v. Marsden, 1 Bland v. Dawes, 17 0. D. 794 ; and 
Drew. 646 ; Farrow v. Smith, W. N. see Green v. Britten, 1 De G. J. & S. 
(77) 21 ; Be Amies, W. N. (80) 16. 649 ; Hartford 1 ;. Power, 2 Ir. E. Eq. 

{b) Hartford v. Power, 2 Ir. E. Eq. 204. 

212. * (/) See also A'as j). Killick, 3 Mont. 

(c) Ex p. Eay, 1 Madd. 199, 207 ; D. & De G. 480 ; JfeTarsey, 1 Eq. 561. 
and see Arthur -r. A., 11 Ir. Eq. E. [g) Adamson v, Armitage, 19 V. 
511. 416; Gilbert v. Lewis, 1 De G. J. & 

((^) Be Tarsey’s Trust, 1 Eq. 561. S. 38 ; but cf. Massy v. Eowen, L. E. 
(e) IngMeld 'i;. Ooghlan,2Coll. Oh. 4 H. L. 288. 

E. 247; Be Amies, W. N. (80) 16; 
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future sense, and that she intended those of her nieces who married 
after her death, as well as those who were married at that time, 
should take to their separate use (a). Where a testator, after giving 
his residuary property to two nieces, added, confine my said 
legacies hereinbefore mentioned, to be given to my nieces and their 
children, ivithoiit comprehending their husbands, unless they, iny said 
nieces or either of them, should die without issue,” Romilly, M.R., 
was of opinion that the only way to give effect to these wmrds was 
to give the residue between the nieces equally for their separate use 
for life, and after their deaths to their children, and if they had no 
children, then to the nieces absolutely (b). 

Where a testatrix devised a freehold estate to trustees for the use 
and benefit of her daughter, who was to receive the rents and profits 
from the tenants herself, while she lived, whether married or single, 
and she also directed that no sale or mortgage shoidcl be made of the 
estate or the rents arising from it during the life of her daughter, 
it was held by the C. A. that the devise amounted to a gift to the 
separate ttse of the daughter loithout power of anticipation inasmuch 
as the expressions therein used were inconsistent with any inter- 
ference on the part of the husband (c). An indefinite bequest of 
the interest of a fund to a woman to her separate use, will give to 
her the capital also to her se]3arate use (d). So a bequest of a sum 
of money to a married woman for her own use, nevertheless during 
her life, the executors were to invest the sum and to pay the 
dividends during her life to her separate use, independent of any 
husband, was held to give her an absolute and not merely a life 
interest (e). . 

In Troutbeck v. Boughey (/) a testator gave all his real and 
personal estate to trustees in trust for his wife for life, and -after 
her decease for his daughter absolutely ; and he directed that the 
principal moneys, rents, issues, profits, interest, dividends and 
proceeds which his wife and daughter, or either of them, should be 
entitled to under his will, should be paid into their own pi’oper 
hands as the same became due, and not by way of anticipation ; and 


(ci) Re Bayiiss’s T., 17 Si. 178. 

[h) Dawson v. Bourne, 16 B. 29. 

(c) Goulder v. Camm, 1 De G. F. & 
J. 146. 

{d) Humphrey i;. H., 1 Si. (N. S.) 
536. 

ie) Gurney v, Goggs, 25 B. 334. 


(/) 2''Eq. 534 ; and see Re Bown, 27 
C. D. 411 ; Johnson v. J., 35 C. D., p. 
349; Re Grey’s Sett., 34 0. D. 712; 
Re Tippett, &c., 37 0. D. 444 ; and Re 
Fearon, 45 W. R. 232, in which case 
Re Bown, supra, was followed. 
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should be for the separate use and benefit of his wife and daughter ; 
and for which mone3'S, rents, issues, profits, interest, dividends, or 
proceeds, the receipt alone of his wdfe and daughter, whether covert 
or sole, should be an effectual discharge to his trustees, Kuidersley, 
V.-C., on the ground that the ’svords in italics were inapplicable 
to the corpus of real estate, held that the corpus of the real estate 
was not given to the separate use of the testator’s daugliter. 

Although generally a married woman’s separate estate is given 
to her for life onlp, she may liave an absolute inferest in personal 
property, or any ordinary estate in real estate, such as an estate in 
fee simple (a) or fee tail (b) settled to her separate use ; and where 
property is settled to a married woman’s separate use for life with 
power to dispose of it by deed or will, and in default to her, her 
executors and administrators, it is, in efiect, her separate property 
absolutely (c). 


What Words are not sufficient. — It has been held that no separate 
use has been created where there is a mere direction “ to pa-y to a 
married woman and her assigns ” (d) ; or there is a gift ‘‘'to her 
use”(c); “to her own use and benefit” (/); to her “absolute 
use” ig ) ; unless the context requires the words “ absolute use” to 
be construed as “separate use” (A); or when a payment is directed 
to be made “into her own proper hands, to and for her own use 
and benefit ”(t); into her proper hands “ to her own proper use 
and benefit ” (A:) ; or when property is ‘‘ to be under her sole 
control”© or where there is a devise without the intervention 
of trustees, “for her sole use and benefit ”(m); or a direction to 


(a) Taylor t*. Meads, 4 De G. J. & 
S. 597, 607. 

(5) Cooper v. Macdonald, 7 0. D. 
288. 

(c) The London Chartered Bank of 
Australia v. Lemxnik'e, L. E.. 4 P. C. 
572. See Note 4, infra, p. 719. 

{d) Dakins v. Berisford, 1 Ch. Ca. 
194 ; Lnmb v, Milnes, 5 Y. 517. 

{e) Jacobs v. Amyatt, 1 Madd. 
376, (n.). 

(/) Johnes v. Lockhart, cited 3 Bro. 
Ch. 383, (n.) ; Wills v. Sayers, 4 Madd. 
409 ; Eoberts v. Spicer, 5 Madd. 491 ; 
Kensington v. Dollond, 2 My. & K. 
184 ; Beales v, Spencer, 2 Y. & C. C. C, 


651 ; Tajdor v. Stainton, 2 Jiir. (N. S.) 
634. 

{(j) Ej^croft v. Christy, 3 B. 238; 
but see Negus v. Jones, 1 C..& E. 52. 

{h) She well v, Dwarris, John. 172 ; 
Ite Turner, 66 L. T. 758. 

{i) Tyler v. Lake, 2 Euss. & M}^ 
183. 

{k) Blacklow v. Laws, 2 Ila. 49 ; 
but see Hartley v, Hurle, 5 V. 545 ; 
Negus v. Jones, 1 0. & E. 52. 

(/) Massey v, Parker, 2 My. & K. 
174. 

(m) Gilbert v. Lewis, 1 De G. J. & 
S. 38; Lewis v. Matthews, 2 Eq. 177 ; 
Massy v. Eowen, L. E. 4 H. L. 288. 
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transfer to own use and benefit’’ (a). So, a bequest to a woman 
and her assigns for her life, ‘^for her and their own absolute use 
and benefit,” does not confer upon her a separate e^ate ” (b). And 
a bequest by will to the testator’s wife for life of the income of 
property, to be expended by her as she might think fit and proper 
and agreeable to her free will and pleasure,” has been held not to 
give her a separate use in the same (c). 

Separate Estate by Implication. — Where under a trust deed for 
providing pensions (amongst other objects) for the widows of clerks 
in the East India Company’s service, there was a provision that the 
pension should be paid to provide a comfortable maintenance ” for 
the widows, and that it ^‘should not be disposed of or incumbered 
either directly or indirectly,” it was held that a widow of a clerk 
was, as against a second husband, entitled to her pension to her 
separate use (d). 

Where a husband in taking proceedings with reference to property 
of his wife’s makes her a defendant, he thereby admits that the 
property is her separate estate (c). But a separate use will not be 
inferred merely from a restraint on anticipation (/). 

Where a precatory trust has been created by will in favour of 
children” simpliciter, the trustee may, in executing the trust, limit 
the shares of the daughters to their sej^arate use (g). 

Equitable Assets, — The separate propert}^ of a married woman 
is equitable assets,” and her creditors are paid thereout 
I3assu(h) ; there is therefore no right of retainer in her executor (ij. 

Arrangements or Agreements betiveen Hitshand and Wife , — 
If a husband either expressly or impliedly agrees that his wife 
shall carry on a business for her own benefit separately from and 
independently of him, which is always a question dependent on the 
facts of each case, then the trade becomes her separate property, 


(a) Darcy v. Croft, 9 Ir. Ch. E. 19, 
31. 

{b) Ey croft v. Christy, 3 B. 238. 

(c) Be Grraham^s T., 20 W. E. 
289. 

{d) Be Peacock’s T., 10 C. D. 490, 

(e) Earl v, Eerris, 19 B. 67 ; Be 
Martin, W. N. (84) 164; Baker v, 
Newton, 2 B. 112. 

(/) Stogdon V, Lee, (1891) 1 Q. B. 


661 ; hut see Be Lumley, (1896) 2 Ch, 
690. 

{g) Willis Kymer, 7 C. D. 181. 

(7/) (‘Owens v, Dickenson, Or. & Ph. 
48 ; Johnson v, Gallagher, 3 De G. 
E. & J. 494 ; London Chartered Bank 
V. Lempiiere, L. E. 4 P. C. 572, 594. 

{i) Be Poole’s Estate, 6 C. D. 739 ; 
hut qucere whether this is so under 
Married Women’s Property Act, 1882. 
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and everytliing tliat is incident to and connected with the trade 
becomes part of that separate trade, and the husband is, if and so 
far as it is necessary, a trustee of everything which was devoted to 
that trade of which he allowed the wife to be the separate owner (a). 
And it is immaterial whether the business were one wdiich the wdfe 
had before marriage or one which she had established after the 
marriage with the consent of her husband (Z>), or which she had 
established before and carried on after (c), or that the business was 
one carried on formerly by the husband before he became incapaci- 
tated, as for instance by habitual drunkenness and delirium tremens, 
from carrying it on (d). If the permission by the liusband to his 
wife to carry on business be given before marriage, it will not only 
be obligatory upon the husband, but also upon his creditors; if it be 
given after marriage, it will be binding as between him and her but 
not as against his creditors {e). 

Where a husband and wife agree to live separate and not to inter- 
fere with any property which each may subsequently acquire, the 
subsequently acquired property of the wife will be considered as her 
separate estate (/). 


2. Statutory Extension of the Doctrine of Separate Estate. 


Matrimonial Causes Act, 1857, ss. 21, 25, 26, 45 (y). 


S. 21 : ‘‘A wife deserted by her husband may at any time after 
such desertion, if resident within the metropolitan district, apply 
to a police magistrate, or, if resident in the country, to justices in 
petty sessions, or in either case to the Court for an order to protect 
any money or property she may acquire by her own laivful industry, 
and property which she may become possessed of, after such deser- 
tion, against her husband or his creditors, or any person claiming 
under him; and such magistrate or justices, or Court, if satisfied of 
the fact of such desertion, and that the same was without reasonable 
cause, and that the wife is maintaining herself by her own industry 


(a) Ashworth v, Outram, o C. D. 
923; Pearse v, P., 22 W. E. 69; Slan- 
ning V, Style, 3 P. W. 334. 

ih) Ashworth v. Outram, supra. 

(c) Be Dearmer, 53 L. T, 505. 

{d) Lovell V. Newton, 4 C. P. D. 7. 
(e) See Ashworth v, Outram, 5 
C. D., pp. 932, 933, per Malins, Y.-C. 
See Married Womeii’s Property Act, 


1882, s. 1, sub-s. 1, 2, 3, 4, and Ex p. 
Whitehead, 14 Q. B. D. 419, cited 
supra, p. 689. 

(/) Had don v. Pladgate, 1 Sw. & 
Tr. 48; and as to joint accounts, &c., 
between husband and wife, see Be 
Young, 28 0. D, 705. 

{g) See also Summary Jurisdiction 
(Married Women) Act, 1895. 
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or property, may make and give to the wife an order protecting her 
earnings and property acquired since the commencement of such 
desertion, from her husband and all creditors and persons claiming 
under him, and such earnings and property shall belong to the icife 
as if she were a feme sole. Provided always, that every such order, 
if made by a police magistrate or justices at petty sessions, shall 
within ten days after the making thereof, be entered wdth the 
registrar of the County Court within whose jurisdiction the wife is 
resident ; and that it shall be lawful for the husband, and any 
creditor or other person claiming under him, to apply to the Court,* 
or to the magistrate or justices by whom such order was made, for 
the discharge thereof : provided also, that if the husband or an}^ 
creditor of, or person claiming under the husband shall seize or 
continue to hold any property of the wife after notice of an}^ such 
order, he shall be liable, at the suit of the wife (which she is 
hereby empowered to bring), to restore the specific property, and 
also for a sum equal to double the value of the property so seized 
or held after such notice as aforesaid : if any such order of protec- 
tion be made, the wife shall during the continuance thereof be and 
be deemed to have been, during such desertion of her, in the like 
position in all respects, with regard to property and contracts, and 
suing and being sued^ as she would be under this Act if she obtained 
a decree of judicial separation,” 

An order of protection obtained by a married woman who has 
been deserted by her husband does not protect property acquired 
by immoral practices, as by her living in adultery, and keeping a 
brothel (a). 

It has been held that a married woman who has been deserted by 
her husband, and has obtained an order for protection, is entitled 
to sue in tort, as for instance for a libel (b). 

As to what constitutes desertion on the part of the husband, see 
Ex p, Aldridge (c). 

S. 25 : In eveiy case of ^ijiidicial separation the wife shall from 
the date of the sentence, and whilst the separation shall continue, 

.-I 

(a) Mason v. Mitchell, 3 H. & C. 528. Women’s (Maintenance in Case of 
(5) Ramsden v. Brearley, L. E. 10 Desertion) Act, 1886; Bradshaw v. 
Q. B. 147 ; see now Married Women’s B., (1897) P. 24, under Summary 
Property Act, 1882, s. 1, sub-s. 2. Jurisdiction (Married Women) Act, 

(c) 1 Sw. &Tr. 88 ; Meg. v. Leresche, 1895, s. 4; and Synge v, S., (1901) P. 
(1891) 2 Q. B. 418, under Married 317. 
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be considered as a feme sole with respect to of every 

description which she may acquire, or which may come to or devolve 
upon her ; and* such property may be disposed of by her in all 
respects as di feme sole, and on her decease, the same shall in case 
she shall die intestate, go as the same would have gone if her husband 
had been then dead ; provided, that if aii}^ such wife should again 
cohabit with her husband, all such property as slie may be entitled 
to when such cohabitation shall take place, shall be held to her 
separate use, subject however to any agreement in writing made 
betAveen herself and her liusband whilst separate ” {a). 

This section applies only to property which she may accpiire or 
which may come to or devolve upon her after the decree of separation 
or desertion, and not to pro];)erty to which she was entitled in posses- 
sion at the date of the decree (5). So, where a Avoman had an equit- 
able life interest for her sole and separate use without power of 
anticipation, and having obtained a protection order under sect. 21, 
supra, subsequently mortgaged her interest and covenanted to pay 
the mortgage debt and judgment Avent against her as a feme sole in 
an action on the covenant, it was held a receiver of her life interest 
could not be appointed (c). 


S. 26 : In every case of a judicial separation, the wife shall 
Avhilst so separated, be considered as a feme sole for the purposes of 
contract, and wrongs and injuries, and suing and being sued in any 
civil proceeding ; and her husband shall not be liable in respect of 
any engagement or contract she may have entered into, or for any 
wrongful act or omission by her, or for any costs she may incur as 
plaintiff or defendant ; provided, that where upon any such judicial 
separation alimony has been decreed or ordered to be paid to the 
AAufe, and the same shall not be duly paid by the husband, he shall 
be liable for necessaries supplied for her use . . {(l)> 

The section absolutely puts an end to the right of a wife who has 
obtained a decree for judicial separation to pledge her husband’s 
credit or to contract on his behalf during the continuance of the 
judicial separation, except where alimony has been decreed and has 
not been duly paid (c). 


(a) lie Insole, 1 Eq. 470 ; Cooke v. 
Fuller, 26 B. 99.; Re Coward, 20 Eq. 
179 ; Dawes v, Creyke, 30 C. D. 
500 ; Davenport v. Marshall, (1902) 
1 Ch. 82. 

(5) Waite v, Moiiand, 38 0. D. 


135, C. A. ; Cooke v. Fuller, supra, 
distinguished. 

(c) Hill V. Cooper, (1893) 2 Q. B. 85. 

(d) See Hill V. Cooper, supra. 

(e) Re Wingfield and Blew, (1904) 
2 Ch. 665. 
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The words ‘‘ the husband shall not be liable in respect of any 
engagement or contract she may have entered into ” are governed by 
the preceding part of the section, which j)rovides that1:he wife “ whilst 
so separated” shall be considered feme sole for the purposes of 
contract, and are limited to engagements and contracts entered into 
by the wife during the period of separation, and consequently 
the husband’s liability i^emains for contracts entered into before 
the separation (a). The pronouncement of a decree for se|)aration 
puts the wife for all civil purposes in the same position as if her 
husband were dead during all the time the decree is in force; 
accordingly, where the husband had for conformity been joined as 
co-defendant with his wife in an action for fraud, and a decree for 
separation was pronounced after action was commenced but before 
judgment, it was held that the husband was entitled to be discharged 
from the action (b). 


See also s. 45, by which the Court may, on pronouncing a sentence 
of divorce or judicial separation for the adultery of the wife, order a 
settlement to be made of property to which the wife is entitled in 
possession or reversion for the benefit of the innocent party and of 
the children (c). 

This Act was amended by 21 & 22 Viet. c. 108, which gives juris- 
diction to the judge ordinary to grant protecting orders (d), and 
extends the provisions of both Acts to property of which the wife 
obtaining such order has or shall become entitled as executrix, 
administratrix, or trustee, and to property to which she is entitled 
ill remainder or reversion at the date of the desertion or decree (e). 
The protecting order, which must state the time at which the deser- 
tion commenced (/), is to be deemed valid until reversed ({/), and 
persons or corporations making payments under orders afterwards 
reversed are to be protected and indemnified {h). 

Where a wife has obtained a protecting order, which, it seems, is 
drawn up in general terms (i), she may obtain payment to herself of 


(a) Be "Wingfield and Blew, (1904) 
2 Oh. 665. 

(5) Cuenod v. Leslie, (1909) 1 IL B. 
880. 

(c) See Milne v. M., L. R. 2 P. & D. 
295 ; Sykes v, S., L. R. 2 P. & D. 163 ; 
Davidson v. Wood, 11 W. R. 561; 
and see Michell v. M., (1891) P. 208. 
((i) Sect. 6. See as to the Act of 


1895, infra, p. 700. 

(e) Sects. 7 and 8. 

(/) Sect. 9. 

(g) Sect. 8. See Be Whittingham’s 
Trusts, 12 W. R. 776; Nicholson v, 
Druiy, &c., 7 0. D. 48 

(h) Sect. 10. 

(i) Mullineux v, M., 6 W. R. 356. 
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mone}^ ill Court («■), or in the hands of trustees (h), altlioiigh it is 
given to her separate use, without power of anticipation (c). 

And when sh^ is executrix and residuary legatee, or even, it 
seems, when executrix alone, she could under this Act, after 
obtaining a protecting order, transfer stock standing in the name 
of her testator in the books of the Bank of England, and receive 
dividends as if she were a/c7?ie sole {d). 

The protecting order will have a retrospective effect extending 
back to the commencement of the desertion (e) ; on its discharge 
the property of the married woman becomes subject to the rights of 
her husband (/). 

Summary Jurisdiction (Married Women) Act, 1895. 

S. 5 (a) enacts: ‘^A provision that the applicant be no longer 
bound to cohabit with her husband (which provision while in force 
shall have the effect in all respects of a decree of judicial separation 
on the ground of cruelty).'’ 


Tlie Married Women’s Property Act, 1870, ss. 1, 7, 8. 

This Act passed 9th August, 1870, was amended in 1874, and 
remained in force to the 31st December, 1882, when, with the 
amending Act, it was repealed by the Married Women’s Property 
Act, 1882, s. 22, that section providing that acts done and rights 
and liabilities acquired under the Acts of 1870 and 1874 should not 
be affected by the repeal. 


Svl** ‘^The wages and earnings of any married woman acquired 
or gained by her after the passing of this Act [9th August, 1870], in 
any employment, occupation, or trade in which she is engaged, or 
which she carries on separately from her husband, and also any 
money or property so acquired by her through the exercise of any 
literary, artistic, or scientific skill, and all investments of such wages, 
earnings, money, or property, shall be deemed and taken to be 
property held and settled to her separate use, independent of any 
husband to whom she may be married, and her receipts alone shall 
be a good discharge for such wages, earnings, money, and property.” 


{a) Re Kingsley’s T., 26 B. 84; 
Re Eainsdon’s T., 4 Drew. 446. 

{1) Cooke V, Fuller, 26 B. 99 ; but 
see Waite v. Morland, supra, as to 
this case. 

(c) Ibid. 


{d) Bathe v. The Bank of England, 
4 Kay & J. 564. 

(a) In the Goods of Ann Elliott, 
L. R. 2 P. & D. 274. 

(/) Per Turner, L.J., in Rudge 
Weedon, 4 De G. & J. 223. 
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The property, capital, stock and effects, embarked and employed 
in an employment, at the time of the marriage, and wages and 
earnings made therefrom, are protected hereby (<5^). As to carrying on 
business separately, see(n.) ^^Arrangements and agreements,” &-c. (h). 

S. 7 : '‘Where any woman married after the passing of this Act 
shall during her inarriage become entitled to any personal property as 
next of kin, or one of the next of kin of an intestate, or to any sum 
of money not exceeding 200L under any deed or will, such property 
shall, subject and without prejudice to the trusts of any settlement 
affecting the same, belong to the woman for her separate use, and 
her receipts alone shall be a good discharge for the same.” 

The limit of 200Z. fixed by section 7 applied only to money coming 
to the married 'woman " by deed or will ” and not to personal estate 
to which she might have become entitled as next of kin of an intes- 
tate (c). As to "become entitled,” see Lane v, Oakes (d), A 
married woman entitled to a sum of stock under this section could 
not transfer it without the concurrence of her husband unless the 
provisions of section 3 had been complied with (e). 


S. 8 : " Where any freehold, copyhold, or customaryhold pro- 
perty shall descend upon any woman married after the passing of 
this Act, as heiress or co-heiress of an intestate, the rents and profits 
of such property shall, subject and without prejudice to the trusts of 
any settlement affecting the same, belong to such woman for her 
separate use, and her receipts alone shall be a good discharge for the 
same.” The words "rents and profits ” do not give the wife the fee 
simple (/), nor does this section enable a woman married after the 
passing of the Act (9th August, 1870) to pass by an unacknowledged 
deed the fee simple of real estate descended upon her (p). 


Sections 2, 3, 4, 5, 6, 10 : Under these sections certain invest- 
ments in Government annuities, savings banks, public stocks and 
fuiKls, incorporated or joint stock companies, industrial, provident, 
friendly, benefit building or loan societies, might be made, and 
policies effected for the separate use of a married woman, subject to 


(а) Ashworth v. Outram, 5 C. D., 
p. 940. So also property purchased 
therewith, Weldon v. Te Bathe, 14 
a B. D. 339. 

(б) P. 695, supra. 

(c) See Be Yoss, 13 0. D. 505. 

\d) 22 W. E. 709. 


(e^ Howard v. Bank of England, 19 
Eq. 295. 

(/) Re Bacon, (1907) 1 Oh. at p. 481 ; 
cf. Johnson v. J., infra, at p. 347, 
observing on Re Yoss, supra. 

(p) Johnson v, J., 35 0. D. 345. 
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certain provisions against the use of the moneys of the husband 
without his consent (ss. 2, 3, 4, 5), or in fraud of the creditors of her 
husband (s. 6).^ 

Generally as to policies effected under section 10, and the appoint- 
ment of trustees thereunder on the death of the husband, see infra, 
p. 709, and the cases cited in note {a). In Re Parker's Policies (b) 
a husband effected a policy on his life in accordance witli s. 10 of 
the Act of 1870 under which the policy moneys were made payable 
to his widow and children as he should by deed appoint. His wife 
died, he married again, and by deed he appointed in favour of his 
second wife if she should survive him and become his widow. His 
second wife and children of both marriages survived him. It was 
held that an after taken wife was within the Act of 1870, the same 
rule applying as under s. 11 of the Act of 1882. 

The Married Women’s Property Act, 1882. 

This Act came into operation on the 1st January, 1883. It 
repealed the M. W. P. Act, 1870, and the Amendment Act, 1874, 
with the usual savings. The Act, save sections 2, 13, 14, applies 
to women married before the Act as well as after. The principal 
sections of it relating to separate estate are here set out, and others 
are referred to infra. 


S. 1 (1) : A married woman shall, in accordance with the pro- 
visions of this Act, be capable of acquiring, holding and disposing 
by will or otherwise, of any real or personal property as her separate 
property, in the same manner as if she were a feme sole, without 
the intervention of any trustee.” 

This subsection is to be construed with subsections 2 and 5 (c). 
It only applies to a disposition by a married woman during cover- 
ture (d) . The Act was not intended to alter any rights except those of 
husband and wife inter se (e). It alters the whole law as laid down 
in Pike v. Fitzgibhoji (/). It does not touch the devolution of property 
on an intestacy {g). It does not take away the personal ” liability 


(a) Re Mellor, 7 0. D. 200; Re 
Adam’s Policy, &c., 23 0. D. -525 ; 
Be Soutar’s Policy, 26 C. D. 236 ; Re 
Turnbull, (1897) 2 Oh. 415; and Re 
Euyper’s Policy, (1899) 1 Oh. 38. 

(5) (1906) 1 Ch. 526, and see infra, 
709. 

(c) Pe Ouno, 43 C. D. 12. 


{d) Price, 28 C. D. 709. 

(e) See Re March, 27 C. D. 170 ; 
Re Jupp, 39 0. D. 148 ; Re Dixon, 42 
0. D. 306. 

(/) 14 0. D. 837, per Lindley, L.J. ; 
Cox V. Bennett, (1891) 1 Ch., p. 622. 

{g) Re Lambert, 39 C. D. 626; Hope 
V. H., (1892) 2 Ch., p. 342. See further 
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of a married woman upon a contract made by her before marriage (a). 
As to her property, it puts her in the position of a man (b) ; and see 
below, Note 3, “Wife’s power of disposition,” &c., p. 714. 


S. 1 (2) : “A married woman shall be capable of entering into 
and rendering herself liable in respect of and to the extent of her 
separate property on any contract, and of suing (c) and being sued, 
either in contract or in tort, or otherwise, in all respects as if 
she were a feme sole, and her husband need not be joined with 
her as plaintiff or defendant, or be made a party to any action or 
other legal proceeding brought by or taken against her ; and any 
damages or costs recovered by her in any such action or proceeding 
shall be her separate property, and any damages or costs recovered 
against her in any such action or proceeding shall be payable 
out of her separate property (d), and not otherwise.” See below, 
Note 3, “ Wife’s power of disposition,” &c., p. 714. 

See further as to this section, Note 5, p. 722. 

Subsections 3 and 4 are repealed by the Married Women’s 
Property Act, 1893. 

S. 1 (5) : “ Every married woman carrying on a trade (e) sepa- 
rately (/) from her husband shall, in respect of her separate property, 
be subject to the bankruptcy laws in the same way as if she were a 
feme solef^ A married woman possessed of separate estate but not 
carrying on a trade separately from her husband is not subject to the 
operation of the bankruptcy laws, and cannot commit an act of 
bankruptcy under the Bankruptcy Act, 1883, s. 4 (g). A bankruptcy 
notice under section 4, subsection 2, of the Bankruptcy Act, 1883, 
cannot be issued against a married woman trading separately, against 
whom a creditor has recovered judgment, in the form in Scott v. 
Morley (h) ; nor can a receiving order be made against her on the 
ground of non-compliance with a bankruptcy notice founded upon a 
judgment obtained against her in the firm’s name (j). In Re 


generally Be Price, 28 0. D. v09 ; 
Be Lambert, 39 0. D. 626 ; Smart v. 
Tranter, 43 0. D. 587 ; Surman v. 
Wharton, (1891) 1 Q. B. 491. 

(a) Robinson, King & Co. v. Lynes, 
(1894) 2 a B. 577. 

(5) Be Davenport, (1895) 1 Oh., 
p. 366. 

(c) Hamilton v. Long, (1903) 2 Ir. E. 
407. 

(d) Groatley v, Jones, (1909) 1 Ch. 


557. 

(e) Be Long, (1905) 2 Ir. R. 343. 

If) Be Simon, (1909) 1 K. B. 201, 
distinguishing Be a Debtor, (1898) 2 
Q. B. 576. 

{g) Be Grardiner, 20 Q. B. D. 249. 

\li) 20 a B. D. 120; Be Lynes, 
(1893) 2 a B. 113. 

(y) Be Handford & Co., (1899) 1 
Q,. B. 566. 
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Armstrong^ Ex, p, Boyd(a)^ A. had carried on trade separatehr. 
She had settled (in 1881), before marriage, real estate in trust to pay 
the rents and profits to herself for life, for her separate use, without 
restraint, and after her decease upon trust for such persons as she 
should by deed or will appoint. Notwithstanding the wording of 
s. 19 of the Act, p. 756, infra, the trustee was held entitled to her 
life estate. Where a married woman entitled to separate estate with 
a restraint on anticipation, trades separately from her husband and 
becomes bankrupt, lier separate estate, subject to the restraint on 
anticipation, vests in her trustee in bankruptcy, and, on the death 
of her husband in her lifetime, is assets for her creditors. In such 
a case the restraint on anticipation is in the nature of an incum- 
brance which is removed by the death of the husband (b). Separate 
property over which she has only a power of appointment, and which 
would go to another in default, does not go to the trustee (c). 

S. 2 : Every woman who marries after the commencement of this 
Act [i.e. on or after 1st January, 1883] shall be entitled to have 
and to hold as her separate property and to dispose of in manner 
aforesaid all real and personal property which shall belong to her at 
the time of marriage, or shall be acquired by or devolve upon her 
after marriage, including any wages, earnings, money, and property 
gained or acquired by her in any employment, trade, or occupa- 
tion, in which she is engaged, or which she carries on separately 
from her husband, or by the exercise of any literary, artistic, or 


scientific skill. 

See below. Note 8, Wife’s power of disposition,” &c., p. 714. 

A woman married since 1st January, 1883, need not be examined 
separately (d). Nor where she is married before that date, but the 
property in question is acquired after (e). 

This section adds the incident of separate use to any property 
which the woman has at the time of her marriage, although coming 
to her under a settlement (/). A female tenant in fee marrying after 
1st January, 1883, can dispose of the land without the concurrence of 
her husband and without deed acknowledged (^). As to separate 
trade see Note. Arrangements between husband and wife ” (h). If 


(a) 21 a B. D. 264. 

{h) Be Wheeler, (1899) 2 Oh. 717. 

(c) Re Armstrong, Ex p. Grilchrist, 
17 Q. B. D. 521. 

((£) Eiddell v. Errington, 26 C. D. 220. 
(e) Be Harris, 28 0. D. 171; Be 


Bett, (1897) 2 Oh. 65. 

(/) Re Onslow, 39 0. D. 622 ; Re 
Davenport, (1895) 1 Ch. 361. 

[g) Be Drummond, (1891) 1 Oh. 
524. 

{h) Supra, p. 695. 
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she trades separately it will be presumed she has separate 
property (a). 

S. 3 : See p. 735, infra. S. 4 : see p. 722, infra. 

S. 5 : Every woman married before the commencement oj this 
Act shall be entitled to have and to hold and to dispose of in manner 
aforesaid as her separate property all real and personal properly, her 
title to which, whether vested or contingent, and whether in posses- 
sion, reversion, or remainder, shall accrue ajter the commencement 
of this Act, including any wages, earnings, money, and propert}^ so 
gained or acquired by her as aforesaid ” (h). 

If a woman married before the Act acquires before its commence- 
ment a title, whether vested or contingent, in reversion or remainder 
to any property, such property does not, on falling into possession 
after the Act, become her separate estate by this section (c), nor a 
fortiori will it become her separate property by a change in its 
character, as by conversion from realty into personalty under a 
trust (d). Thus in Reid v. R. (e) trustees were by deed dated 
1874 directed to pay the interest of a sum to A. for her life, and 
after her death to B., a woman married in 1871. After A.’s death 
in 1883 B. asked for a declaration that she was entitled to the fund 
to her separate use ; it was held not to be her separate estate. But 
in a gift before the Act to next of kin ascertained after the Act, the 
section applies ; for a spes successionis ” is not a “ title ” (/). The 
wife has a separate right to damages awarded to her in an action in 
which her husband was plaintiff with her(^): and her will made 
before the Act will pass separate estate acquired under the Act(/0* 

S. 6 : “ All deposits in any post-office or other savings bank, or in 
any other bank, all annuities granted by the Commissioners for 
the Eeduction of the National Debt or by any other person, and all 
sums forming part of the public stocks or funds, or of any other stocks 
or funds transferable in the books of the Governor and Company 
of the Bank of England, or of any other bank, which at the com- 
mencement of this’ Act are standing in the sole name of a married 
woman, and all shares, stocks, debentures^ debenture stock, or other 


(a) Eddowes v. Argentine, &c., 63 
L. T. 364. 

(h) Be Williams, 76 L. T. 150. 

(c) Eeid V. E., 31 0. D. 402. 

(d) Be Bacon, (1907) 1 Ch. 475. 

(e) Supra. 

W. & T.— VOL. I, 


(/) Be Parsons, 45 0. B. 51. 

{g) Beasley y. Eoney, (1891) 1 Q. B. 
509. 

iji) Be Bowen, (1892) 2 Ch. 291 ; 
cf. Be Cuno, 43 0. D. 12. 
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interests of or in any corporation, compan 3 % or public bocl}^, municipal, 
commercial, or otherwise, or of or in any industrial, provident, 
friendly, benefit, building, or loan society, wliicli at the commence- 
ment of this Act (on the 1st Januaiy, 1883) are standing in her 
name, shall he deemed, unless and until the contrary he shown, to he 
the separate of such married woman ; and the fact that any 

sucli deposit, annuity, sum forming part of the public stocks or funds, 
or of any other stocks or funds transferable in the books of the 
Governor and Company of the Bank of England, or of any other 
bank, share, stock, debenture, debenture stock, or other interest as 
aforesaid, is standing in the sole name of a married woman, shall 
be sufficient primd facie evidence that she is beneficially entitled 
thereto for her se^iarate use, so as to authorise and empower her to 
receive or transfer the same, and to receive the dividends, interest, 
and profits thereof, without the concurrence of her husband, and to 
indemnify the Postmaster-General, the Commissioners for the 
Eeduction of the National Debt, the Governor and Company of 
the Bank of England, the Governor and Company of the Bank 
of Ireland, and all directors, managers, and trustees of every such 
bank, corporation, company, public body, or society as aforesaid, in 
respect thereof.” 

S. 7 ; ‘‘All sums forming part of the public stocks or funds, or of 
any other stocks or funds transferable in the books of the Bank 
of England or of any other bank, and all siicli deposits and annuities 
respectively as are mentioned in the last preceding section, and all 
shares, stock, debentures, debenture stock, and other interests of or 
in any such corporation, company, public body, or society as afore- 
said which after the commencement of this Act (on or after the 1st 
January, 1883) shall be allotted to or placed, registered, or trans- 
ferred in or into or made to stand in the sole name of any married 
woman shall he deemed, unless and until the contrary he slwuni, to he 
her separate property, in respect of which so far as any liability may 
be incident thereto her separate estate shall alone be liable, whether 
the same shall be so expressed in the document whereby her title to 
the same is created or (fertified, or in the books or register wherein 
her title is entered or recorded, or not. Provided always, iliCki 
nothing in this Act shall require or authorise any corporation or 
joint stock company to admit any married woman to he a holder of 
any shares or stock therein to which any liability may be incident, 
contrary to the provisions of any Act of Parliament, charter, bye- 
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law, articles of association, or deed of settlement regulating such 
corporation or company.” 

m 

S. 8: “All the provisions hereinbefore contained as to deposits 
in any post-ofiS.ce or other savings bank, or in any other bank, 
annuities granted by the Commissioners for the Eeduction of the 
National Debt or by any other person, sums forming part of the 
public stocks or funds, or of any other stocks or funds transferable 
in the books of the Bank of England or of any other bank, shares, 
stock, debentures, debenture stock, or other interests of or in any 
such corporation, company, public body, or society as aforesaid 
respectively, which at the commencement of this Act (on 1st January 
1883) shall be standing in the sole name of a married woman, or 
2 vliich, after that time, shall be allotted to, or placed, registered, or 
transferred to or into, or made to stand in, the sole name of a 
married woman, shall respectively extend and apply, so far as relates 
to the estate, right, title, or interest of the married woman, to any 
of the particulars aforesaid which, at the commencement of this Act 
(on the 1st of January, 1883) or at any time afterwards, shall be 
standing in, or shall be allotted to, placed, registered, or transferred 
to or into, or made to stand in, the name of any married ivonian 
jointly iDith any ^persons or person other than her husbancV^ 

S. 9 : “ It shall not be necessary for the husband of any married 
woman, in respect of her interest, to join in the transfer of any 
such annuity or deposit as aforesaid, or any sum forming part of 
the public stocks or funds, or of any other stocks or funds transferable 
as aforesaid, or of any share, stock, debenture, debenture stock, or 
other benefit, right, claim, or other interest of or in any such corpora- 
tion, company, public body, or society as aforesaid, which is now or 
shall at any time hereafter be standing in the sole name of any 
married woman, or in the joint names of such married woman and 
any other person or persons not being her husband.” 

By section 10 it is provided that if any investment such as afore- 
said have been made by a married woman by means of moneys of 
her husband, without his consent, the Court may, upon an application 
under sect. 17 of this Act, order such investment, and the dividends 
thereof, to be transferred and paid respectively to the husband. 

Section 11 enacts as follows : “ A married woman may by virtue of 
the power of making contracts hereinbefore contained effect a policy 

45 2 
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upon her own life or the life of her husband for her separate use 
and the same and all benefit thereof shall enure accordingly.” 

A policy of assurance effected by any man on his own life, and 
expressed to be for the benefit of his wife, or of his children, or of 
his wife and children, or any of tliein, or by any ivoman on her own 
life, and exiiressed to be for the benefit of her husband, or of her 
children, or of lier husband and children, or any of tliem, shall 
create a trust in favour of the objects therein named, and the moneys 
payable under any such policy shall not, so long as any object of the 
trust remains unperformed, form part of the estate of the insured, 
or be subject to his or her debts : Provided, that if it shall be proved 
that the policy was effected and the premiums paid with intent to 
defraud the creditors of the insured, they shall be entitled to receive, out 
of the moneys payable under the policy, a sum equal to the premiums 
so paid. The insured may by the policy, or by any memorandum 
under his or her hand, appoint a trustee or trustees of the moneys 
payable under the policy, and from time to time appoint a new trustee 
or new trustees thereof, and may make provision for the appointment 
of a new trustee or new trustees thereof, and for the investment of the 
moneys payable under any such policy. In default of any such 
appointment of a trustee, such polic}^ immediately on its being 
effected, shall vest in the insured and his or her legal personal 
representatives, in trust for the purposes aforesaid. If, at the time 
of the death of the insured, or at any time afterwards, there shall be 
no trustee, or it shall be expedient to appoint a new trustee or new 
trustees, a trustee or trustees or a new trustee or new trustees may 
be appointed by any Court having jurisdiction under the provisions 
of the Trustee Act, 1850, or the Acts amending and extending the 
same. The receipt of a trustee or trustees duly appointed, or, in 
default of any such appointment, or in default of notice to the 
insurance office, the receipt of the legal personal repi’esentative of 
the insured shall be a discharge to the office for the sum secured by 
the policy, or for the value thereof, in whole or in part” (a). 

(a) Tor convenience, s. 10 of the ingly, and the contract in such policy 
Act of 1870 is j)rinted her^: — “A shall he as valid as if made with an 
married woman may effect a policy of unmarried woman, 
insurance upon her own life or the “A policy of insurance effected by 
life of her husband for her separate any married man on his own life, and 
use, and the same and all benefit expressed upon the face of it to be for 
thereof, if expressed on the face of it the benefit of his wife or of his wife 
to be so effected, shall enure accord- and children, or any of them, shall 
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The wording of this section differs in some material respects from 
the wording of section 10 of the Act of 1870, wliich^is repealed as to 
policies effected after 1882. A policy under section 11 can be effected 
by an unmarried man or woman. 

Section 10 expressly excludes a husband effecting a policy under the 
Act from exercising any control over the j^olicy ; he cannot assign 
it even to a trustee. He was given the power to appoint trustees 
of the policy moneys, and in default of his doing so, trustees had to 
be appointed by the Court (a). Under section 11 where the objects of 
the trust fail, as by predecease of the wife or childi-en of the insured 
person, the policy becomes the property of the insured person (h). 

Under section 10 the objects of the trust and their interests are 
to be according to the interests expressed in the policy. The Act 
‘A'efers to the policy for the expression of what is the benefit 
intended (c). The words therein named” are the only words 
in section 11 defining the objects and their interests (d). In 
this respect, however, the two sections have received a similar 
construction {e). 

The policy is clearly the governing instrument under section 10 (/ ), 
and it would seem that it is within the power of the insured to 
insert such trust for the benefit of the spouse and the children as 
the insured may desire. 

Under a policy for the benefit of the wife and children subject to 

enure and be deemed a trust for the is situated, and the receipt of such 
benefit of his wife for her separate trustee shall be a good discharge to 
use, and of his children, or any of the office. If it shall be proved that 
them, according to the interest so the policy was effected and lu’emiums 
expressed, and shall not, so long as paid by the husband with intent to 
any object of the trust remains, be defraud his creditors, they shall he 
subject to the control of the husband entitled to receive out of the sum 
or to his creditors, or form part of his secured an amount equal to the pre- 
estate. "When the sum secured by the miums so paid.” 

policy becomes payable, or at any («) See the sections contrasted in 

time pi’evioiisly, a trustee thereof Rg Turnbull, (1897) 2 Ch. 416. 
may be appointed by the Court of {h) Cleaver r. Mutual Reserve Fund, 
Chancery in England or in Ireland &c., (1892) 1 Q.. B. 147. 
according as the policy of insurance (c) VeT North, J., in lie Seyton, 34 
was effected in England or in Ireland, C. D. 514. 

or in England by the judge of the 7A Browne, (1903) 1 Ch. 188. 

County Court of the district, or in (e) See Re Parker’s Policies, (1900) 
Ireland by the chairman of the Civil 1 Ch. 526. 

Bill Court of the division of the (/) Re Griffiths, (1903) 1 Ch. 739. 

county, in which the insurance office 
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the provisions of the policy, the wife and children take equally as 
joint tenants (r?). 

Under a policy for the benefit of wife and children, a wife married 
after the decease of the wife of the insured living at the date of the 
insurance is (in the absence of expression of intention to the con- 
trary in the policy (h) ) entitled to share with the children of botli 
marriages or either of them (c). A policy effected by husband and 
wife, in fiivour of the survivor, is a valid insurance of tlie wife’s own 
life within section 11 (rf). 

S. 12, see p. 748, infra; s. 13, see p. 739, infra ; s. 14, see p. 740, 
infra; s. 16, see p. 742, infra; s. 16 (c), see p. 742, infra; s. 17, see 
p. 742, infra; s. 18, see p. 768, infra; s. 19, see p. 756, infra. 


Sections 20 and 21 provide that a married woman, having separate 
property, is to be liable to the parish for the maintenance of her 
husband, and of her children, and grandchildren ^ but so that her 
husband shall not be relieved from any liability imposed upon him 
by law to maintain her children or grandchildren (/). During the 
lunacy of her husband a wife has an authority of necessity to pledge 
his credit for necessaries (g), and this though she has separate 
estate (fi ) ; but her authority is no higher than in any other case of 
necessity, and consequently, if a sufficient allowance has been made 
her, she cannot bind her husband (t)* In Davidson v. Wood, supra, 
it was apparently considered that a married woman with a lunatic 
husband need not pledge her separate estate, but is entitled to bind 
her husband’s estate : sed qn, {k)» 

By the Married Women’s Property Act, 1908, a married woman 
having separate property is made subject to all such liability for the 
maintenance of her parent or parents as ti femc sole is subject to for 
the support of her parent or parents. 


(a) Re Seyton, supra, not following 
a dictum in Re Adam’s Policy, 23 
0. D. 525 ; Re Davies, (1892) 1 Oh. 90. 

(5) Re Griffiths, supra. 

(c) Re Browne, sect. 11, supra; Re 
Parker’s Policies, (1906) 1 CK 526, 
sect. 10. 

{d) Griffiths v. Fleming, (1909) 1 
K. B. 805. 

(e) Amended by M. W. P. Act, 
1884. 


131 ; Coleman v. Overseers, &c., 6 
Q. B. D. 615. 

{g) Bead v, Legard, 6 Exch. 636 ; 
Davidson y. Wood, 1 De G. J, & S. 
465. 

{h) Davidson v. Wood, supra. 

(/) Eichardson v. Du Bois, L. E. 
5 Q. B. 51. 

(A;) See, e.g., Morel v. Earl of West- 
moreland, (1903) 1 K. B. 64 ; (1904) 
A. 0.11. 


(/) See Peters i\ Oowie, 2 Q. B. D. 
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Section 22 repeals with the usual savings the M. W. Property 
Acts of 1870 and 1871t 

S. 28 : See p. 746, infra. 

S. 24 provides that the word contract shall include the accept- 
ance of any trust, as to which see infra, p. 768, and the provisions of 
the Act as to married women are to apply to breaches of trust by 
them before and after marriage, and the word property is to include 
things in action. 

The Married Women’s Property Act, 1893. 

By this Act, which passed on the 5th December, 1893, it is 
enacted : 

S. 1. Every contract hereafter entered into by a married woman 
otherwise than as agent, 

(а) shall be deemed to be a contract entered into by her with 
respect to and to bind her separate property whether she is or 
is not in fact possessed of or entitled to any separate property 
at the time when she enters into such contract; 

(б) shall bind all separate property which she may at that time or 
thereafter be possessed of or entitled to ; and 

(c) shall also be enforceable by process of law against all property 
which she may thereafter while discovert be possessed of or 
entitled to (a); 

Provided that nothing in this section contained shall render 
available to satisfy any liability or obligation arising out of such 
contract any separate property which at that time or thereafter she 
is restrained from anticipating ” (h). 

The main object of the section was to get rid of the inconvenient 
results of the strained construction put upon section 1, sub-s, 2, 
of the Act of 1882 (see infra, p. 725) by the decision in Palliser v. 
Qiiiniey (c) and the cases following that decision, especially Leak v. 
Driffield (d). 

The section only applies to a contract made by a married woman 
for the first time after the Act ; an acknowledgment of a pre-existing 
debt is not within the section (e). It is a question of fact whether 

(a) This removes the difficulty coverture, 
caused by the decision in Pelton v, (Z>) Barnett v. Howard, (1900) 2 

Harrison, (1891) 2 Q. B. 422, that Q. B. 784; Brown Dimbleby, (1904) 

property acquired after coverture 1 K. B. 28. 
ceased could not be made liable for (c) 19 Q. B. D. 519. 

debts incurred during coverture unless (^Z) 24 Q. B. D. 98 ; see below, p 726. 

it were separate e?tate under a fresh («) He Wheeler, (1901) 2 Ch. 66. 
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a married woman contracts as agent or not; if she lias express 
authority to act as her husband’s agent, then wdiether the other 
contracting party does or does not know whether she' is married or 
not is immaterial, and she is not bound under the Act {a). 


S, 2. ‘^In any action or proceeding now or hereafter instituted 
b}^ a woman or by a next friend on her behalf, the Court before 
which such action or proceeding is pending shall have jurisdiction 
by judgment or order from time to time to order payment of the 
costs of the opposite party out of property which is subject to a 
restraint on anticipation, and may enforce such payment by the 
appointment of a receiver and the sale of the property or otherwise 
as may be just ” (/;). 


‘‘Action . . instituted .'^ — This does not appl}" to an order made 
before the x\ct came into operation ; nor does it include motions or 
appeals by the defendant (c). It means some action or proceeding 
in the nature of an action initiated by a married woman (d). It 
applies to an action commenced before and pending at the date of 
passing of the x\ct (e). The presentation of a petition in an action 
by a married woman is not a ‘‘ proceeding instituted” within the 
section (/), nor is the lodging of a caveat^' in a probate suit (g). 
But a counterclaim is an action or proceeding within it (/i), and so 
is a summons for leave to intervene in a pending probate action for 
the purpose of asserting an independent interest in the subject- 
matter (i); or an application by a married woman for a new trial 
in an action commenced by her {k). In N'unn cC' Co. v. Tyson (I) 
it was held that a written claim to goods or chattels taken in execu- 
tion under process served by a married woman on the sherijff or high 
bailiff of the County Court is a proceeding instituted ” within the 
section. And the section applies to an action brought b}’’ husband 
and wife, but in which the wife is the real plaintiff (gn). 


[a) Paqiiin v. Beauclerk, (1906) A. C. 
148 ; cf. Morel v. Earl of Westmore- 
land, (1904) A. C. 11. 

{!}) See (n.) “ Eestraint on Anti- 
ci])atioii,” infra, p. 149. 

(c) Hood-Earrs v. Cathcart, -(1S94) 
6 Ch. 376. 

(ri) Hood-Barrs i;. Cathcart, (1897) 
A. C. 177; Gordon v. G., (1904) P. 
163. 

(e) Ae Godfrey, 71 L. T. 668; 72 

L. T. 8. 


(/) Ilollington v. Dear, W. IST. (95) 
35. 

[g) Moran v. Place, (1896) P. 214. 
{h) Hood-Barrs r. Catlicarfc, (1895) 
1 Q. B. 873 ; Hood-Barrs v. Heriot, 
(1897) A. C. 177. 

O Crickitt r. 0., (1902) P. 177. 

{t) Diesel r. Ellis, (1905) 1 K. B. 
574. 

{1) (1901) 2 K. B. 487. 

{in) Huntly (Marchioness) v. Gas- 
kell, (1905) 2 Ch. 656. 
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S. 3. Section twenty-four of the Wills Act, 1837, shall apply to 
the will of a married woman made during coverture, whether she is 
or is not possessed of or entitled to any separate’ property at the 
time of making it, and such will shall not require to be re-executed 
or republished after the death of her husband.’’ 

In lie Price (a) it was held that the will of a married woman taking 
effect under section 1, sub-s. 1, of the Act of 1882, would not, unless 
republished after she became discovert, dispose of property acquired 
after the termination of coverture. This section removes the diffi- 
culties caused by that decision, and applies to every will of a 
married woman dying after the Act, at whatever date the will was 
executed (i). 

S. 4. Subsections (3) and (4) of section 1 of the Married 
Women’s Property Act, 1882, are hereby repealed.” 

By section 6 the Act is not to apply to Scotland. 

The Married 'Women’s Property Act, 1907. 

By the Married Women’s Property Act, 1907, it is enacted as 
follows : — 

S. 1. (1) A married woman is able, without her husband, to 

dispose of, or to join in disposing of, real or personal property 
held by her solely or jointly with any other person as trustee or 
personal representative in like manner as if she were a feme soleP 

‘‘ (2) This section operates to render valid and confirm all such 
dispositions made after the thirty-first day of December one thou- 
sand eight hundred and eighty-two, whether before or after the 
commencement of this Act, but, where any title or right has been 
acquired through or with the concurrence of the husband before the 
commencement of this Act, that title or right shall prevail over 
any title or right which would otherwise be rendered valid by this 
section ” (c). 

S. 2. (1) Notwithstanding section nineteen of the Married 

Women’s Property Act, 1882, a settlement or agreement for a settle- 
ment made after tlie commencement of this Act by the husband or 
intended husband, whether before or after marriage, respecting tlie 
property of any woman he may marry or have married, shall not be 

(a) 28 C. D. 709, following Noble Smith, 45 C. D. 6^12. 

Willook, L. E. 7 IL L. 580; (&) i?e Wylie, (1895) 2 Oh. 116. 

and see Re Cano, 43 C. 1). Re {c) See infra, p. 717. 
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valid imiess it is executed her if she is of full age, or coiifiriiied 
by her after she attains full age (a). 

(2) But if site dies an infant aii}^ covenant or disposition by her 
husband contained in the settlement or agreement shall bind or 
pass any interest in any property of hers to which he may become 
entitled on her death and which he could have bound or disposed 
of if this Act had not been passed.” 

(3) Nothing in this section shall render invalid any settlement or 
agreement for a settlement made or to be made under the provisions 
of the Infants Settlement Act, 1855.” 

S. 3. “ (1) Where a married woman would, if single, be the pro- 
tector of a settlement in respect of a prior estate, which is by virtue 
of the Married Women’s Property Act, 1882, made her separate 
property, then she alone shall, in respect of that estate, be the 
protector of the settlement,” 

(2) This section applies to disentailing assurances and surrenders 
made after the thirty-first day of December, one thousand eight hun- 
dred and eighty-two, and as well before as after the commencement 
of this Act.” 

S. 4. ‘^(1) This Act may be cited as the Married Women’s Property 
Act, 1907. 

‘‘ (2) This Act shall come into operation on the first day of January 
one thousand nine hundred and eight. 

(3) This Act shall not extend to Scotland. 

(4) This Act shall be construed with the Married Women’s 
Property Acts, 1882, 1884, and 1893, and those Acts and this x\ct 
may be cited together as the Married Women’s Property Acts, 1882 
to 1907.” 

3. Wife’s Power of Disposition over her Separate Estate. 

A feme covert acting in respect of her equitable or statutory 
separate estate unrestrained from anticipation, is competent to act 
in all respects as if she were Kfeme sole (5), 

Personal Estate , — Personal property is to be enjoyed with all its 
incidents; and, as the jzis disponendi is one of them, a feme covert 
can by the general law, independently of any statute, and although 
there is no express power of disposition given to her, dispose of 
personal property settled upon her for her separate use, either by 

{u) See Note 14, p. 757, infm. and He Bowen, (1892) 2 Cb., p. 294. 

(6) See Hulme v. Tenant, supra, 
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acts inter vivos, or by ivill (a). Her power extends to interests in 
reversion as well as those in possession (b), and Malins’ Act has no 
ap[)lication to alienations of such interests. In a series of Irish cases 
it was held that a married woman could not dispose of a contingent 
interest in realty or personalty given to her for her separate use so 
long as the interest remained contingent (c). These cases are, it is 
submitted, inconsistent with the principle recognised in the English 
cases cited in the last note, and would not be followed here. A will 
made before 1882, by a married woman then having capacity to make 
a will, passes separate estate acquired under the Act of 1882, and 
this without re-execution (d), A feme covert entitled to a power of 
appointment by will and (see the judgment) to separate estate, made 
her will in 1872. In 1884 she became entitled as next of kin and 
under the Act of 1882 to a sum of money as separate estate. She 
died in 1885, leaving her husband. Held, the will passed the sum 
which came to her in 1884 (d). 

An English woman who has married a foreigner, and therefore 
acquired his domicil (the settlement being made in and to be construed 
by the law of England), can dispose entirely by will of personalty 
settled to her separate use, although according to the law of her hus- 
band’s domicil she could only do so partiall 3 "(/). A married woman 
can dispose by will of personal estate, where the income is given to 
her separate use for life, and after her death the capital is given to 
her, her executors, administrators, and assigns for her separate use(^). 


{a) Fettiplace v. Gorges, 1 V. 46, 
1 E. E. 79; Eioh v, Cockell, 9 Y. 
369, 7 E. E. 227; Sturgis v, Corp, 13 
Y. 190, 9 E. E. 169 ; Noble r. Willook, 
L. E. 7 H. L. 580 ; Re Price, 28 C. D. 
709; Re Cuno, 43 0. D. 12; Re 
Bowen, (1892) 2 Oh. 291. 

(5) Sturgis 'V, Corp, supra; Stam- 
ford, &c., Bank v. Ball, 4 Be G. P. & 
J. 310 ; cf. Re Williams, 76 L. T. 150. 
Where the trust for separate use 
applied to future coverture only (as 
in the declaration of the trusts of 
policy monej^s payable on the death 
of the husband) the married woman 
could not, applying the rule in Pike 
V, Pitzgibbon, 17 0. B. 454, bind such 
separate estate by her contract during 
her then coverture (King v. LucavS, 23 


C. B. 723). Qiicere whether this case 
can have any application after the 
Act of 1893. 

(c) Mara r. Manning, 2 Jo. & Lat. 
311 ; see per Lord St. Leonards, p. 318 
(personalty) ; followed in Bestall v. 
Bunbury, 13 Ir. Ch, E. 318 and 549 
(realty) ; Keays v. Lane, 3 Ir. E. Eq. 
1 ; Re Smallman, 8 Ir. E. Eq. 249 ; 
and see these cases discussed in Craw- 
ley, Law of Husband and Wife, pp. 88 
and 89. 

(oQ Re Bowen, (1892) 2 Ch. 291 ; 
and see now Married Yeomen’s Pro- 
perty Act, 1893, s. 3, p. 713, supra. 

(e) Ibid., and see Charlemont i\ 
Spencer, 11 L. E. Ir. 347. 

(/) Re Hernando, 27 0. B. 284. 

Ig) Bishop r. Wall, 3 C, B. 194, 197. 
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And where a husband covenanted to pay inimediately after his 
death 10,000L to his wdfe, her executors, administrators, and assigns 
for her sole aiiH absolute use and disposal, it was held that the wife, 
who died in the lifetime of her husband, had power to dispose of the 
10,000L by her will (< 2 ). 

Apart from statute however, where the separate use was confined 
to a life interest, her power of disposition by deed or will wnuld not 
extend beyond that estate, even though she wnre entitled to the 
reversion, as for instance if a fund belonging to a married woman 
xvere settled upon trust for her ahsolntehj ” and during her life 
for her separate use (/>). 

Accumulations of separate estate made by a married woman during 
coverture pass by her will. Prior to the Married Women’s Property 
Act, 1893, those made during widowhood would not so pass (c). 

Where a married woman making a will had property settled to 
her separate use satisfjdng the words of her wdll, it was held not to 
be made in execution of a special powder to which she did not 
refer (d). Seats, where the will of a married woman having a 
general power would, if not held to be in execution of it, be 
inoperative (c). But since the Married Women’s Property Act, 
1882, women married before the 1st January, 1883, can dis|)ose by 
wdll of property their title to which accrues after the 31st December, 
1882, and women married since that date, of all their property (/). 

Real Estate , — Over lands which are her separate estate, a married 
woman has the same poxver of disposition hij deed or will as if she 
were a feme sole, so far as relates to the equitable or beneficial 
interest therein. In Taylor v. Meads (g), Westhury, C. said : 

^ It is of the essence of the separate use that the married 
woman shall be independent of and free from the control and 
interference of her husband. With respect to separate property, the 
feme covert is by the form of trust released and freed from the fetters 
and disability of coverture, and invested with the rights and powers 
of a person who is sni juris,'' In this case the married woman had 
the equitable fee, the legal estate being vested in trustees (/O- 


(а) Baker v, Iver, 11 L. B. Ir. 

(б) See Hancliett v. Briscoe, 22 B. 
496 ; Troutbeck v. Bougbey, 2 Eq. 564 ; 
cl Be Davenport, (1895) 1 Ob. 361. 

(c) Re Wilson, 26 W. B. 848. 

(c^) Evans v, E., 23 B. 1; Lovell v. 
Knigbt, 3 Si. 275 ; Lempriere v, Yalpy, 


9 81 447. 

(e) Sbelford v. Acland, 23 B. 10. 
See since the Wills Act, A.-Gr. Wil- 
kinson, 2 Eq. 816. See Part 4, infra. 
(/) Be Bowen, (1892) 2 Cb. 291. 

(g) 4 De G. J. & S. 597, at p. 603. 
(/i) See also Baggett v. Menx, 1 Pb. 
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In a subsequent case it was held that a married woman, to whom 
the legal fee of real estate had been detdsed to her separate use, 
without the intervention of trustees, might dispose of tlie equitable 
fee by her will during coverture in the same way as if she were a 
'feme sole (a). But the legal estate, if vested in the wife, was con- 
sidered to remain subject to the ordinary legal incidents, and theie- 
fore the husband and wife must both be conveying parties, and 
the deed must be acknowledged by her to pass the legal estate, 
unless it be vested in the wife to such uses as she shall appoint ; in 
which case by a conveyance operating as an appointment she can 
convey alone by deed unacknowledged (h). But with respect to pro- 
perty coming to her under the Act of 1882, she will be able to dispose 
of realty so coming to her without the concurrence of her husband 
and without deed acknowledged (c), and this power of disposition is 
extended by the Married AVomen’s Property Act, 1907, s. 1, to trust 
estates, to which the provisions of the Act of 1882 had been held not 
to apply (d). Also by the general law of contract married women 

could bind their separate estate (e). 

A married woman may demise land settled to her separate use, 
and her lessee will be protected against the intrusion of the owner 
of the legal estate (/). Before the Act of 1882 a woman equitable 
tenant in tail of freehold estates to her separate use could with the 
concurrence of her husband bar the estate tail, acquire the fee simple, 
and by her will defeat his estate by curtesy (y), although she might be 
restrained from the alienation of the rents and profits (fe). Wliere 
either the woman was married or the estate tail acquired after 


627 ; Atclieson v. Le Mann, 33 L. T. 
302; Adams t’. Gamble, 12 Ir. Ob. E. 
102 . 

(a) Hnll V, Waterhouse, 13 W. E. 
666 ; Pride v. Bubb, L. E. 7 Oh. 64 ; 
Cooper V. Macdonald, 7 0. D. 288; 
Allen r. Walker, L. E. 5 Ex. 18/. 

(h) Goodeve’s E. P., (1906) p. 70; 
and see Johnson v. J., 35 0. D. 345. 

(c) Be Drummond, &o., (1891) 1 Ch., 
p. 524. 

{d) Be Harkness and xillsopp’s Con- 
tract, (1896) 2 Ch. 358, a decision 
distinguished in Be Brooke and Erem- 
lin’s Contract, (1898) 1 Oh. 647, as 
not being applicable to the case of ^ 


married woman who is a mortgagee 
and not a trustee; and see Be West 
and Hardy’s Contract, (1904) 1 Ch. 
145. 

(e) See infra, p. 722, and Married 
Women’s Property Acts, 1882 and 
1893, supra. 

(/) Allen V. Walker, L. E. 5 Ex. 18 < . 

(y) Cooper v. Macdonald, 7 0. D. 
288. In this case the husband had 
during the coverture been made a 
bankrupt, but had obtained his dis- 
charge before concurring in barring 
the entail. 

{h) Ibid. ; and cf. Be Jakeman’s T., 
23 C. D. 344 and 350. 


pi 
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1 882 no acknowledgnieiit or concurrence by lier husband is 
necessary (a). 

Where she Imd power to appoint realty, her general devise passed - 

the estate sulyect to the power (h). 

By the Married Women’s Property Act, 1882, ss. 2 and 5, every 
woman married after the year 1882, and every married woman, as to 
property accrued after the 81st December, 1882, is in the position of 
a feme sole^ and can dispose by will of property, or can convey it 
without any acknowledgment under the Fines and Recoveries Act, 
witliout the concurrence of her husband, and without separate f 

examination (e). 

By the Conveyancing and Law of Property Act, 1881, s. 65 (2) (i), 
a married woman with the concurrence of her husband, unless she 
is entitled for her separate use, whether with restraint on anticipation 
or not, and then without his concurrence ” may enlarge the residue of 
a long term to which she is entitled into a fee simple. 

By the Settled Land Act, 1882, s. 61 (2), where a married f 

woman who, if she had not been a married woman, would have been ii 

a tenant for life, or would have had the powers of a tenant for life 
under the foregoing provisions of this Act, is entitled for her separate 
use, or is entitled under any statute, passed or to he passed, for her 
separate property, or as a feme sole (d), then she, without her husband, 
shall have the powers ofa tenant for life under this Act (c). (3) Where P 

she is entitled otherwise than as aforesaid, then she and herhusband 'f 

together shall have the powers of a tenant for life under this Act. 

(4) The provisions of this Act referring to a tenant for life, and a 

settlement and settled land shall extend to the married woman 

without her husband, or to her and her husband together, as the 

case may require, and to the instrument under which her estate or ; 

interest arises, and to the land therein comprised. (5) The married 

woman may execute, make, and do all deeds, instruments, and ' 

things necessary or proper for giving effect to the provisions of this 

section. (6) A restraint on anticipation in the settlement shall not ; 

prevent the exercise by her of any power under this Act ” (c). 

{a) i?eDrammond and Davie, (1891) Causes Act, 1857, s. 25, or 21 & 22 
1 Ch. 531. ^ Yict. c. 108, s. 8, supra, pp. 696 to 699 ; 

(5) Curteis v. Kenrick, 3 M, & W. and see Waite v. Moiiand, 38 C. D. 

461. Of. Be Eoper, 39 0. D. 482 ; Bt 135 ; Be Whittingham, 12 W. E. 775. 

I)e Burgh-Law son, 41 C. D. 568. (e) Bates v. Kesterton, (1896) 1 Ch. 

(r.) Ss. 2 and 5, supra, pp. 704, 705 ; 159' (a married woman absolutely 

Eiddell v. Errington, 26 C. D. 220, entitled except for restraint is not 

(d) As, e.^., ' under Matrimonial within the section). 
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4 Liability of Corpus of Married Woman’s Property when she has a 
Life Interest with a Power. 

A. Apart from the Married Women’s Property Act, 1882. 

The separate estates of married women being generally bound by 
their engagements, it has next become a question how far these engage- 
ments affect the corpus, where the married woman has a limited 
interest only, such for instance, as an estate for life with a power 
of appointment. The question may be considered under three heads: 
(i.) Where the power of appointment is general, by deed or writing 
or by will, (ii.) Where it has been by will onl}", and the power has 
been exercised, (iii.) Where there has been a limitation in default 
of appointment, and the power has not been exercised (a). Witli 
regard to the first class of cases, where property is limited to a 
married woman, to her separate use for life, with remainder as 
she should, notwithstanding her coverture, by deed or will appoint, 
and a fortiori where there is a remainder to her executors 
or administrators, it will be treated as an absolute gift to the 
sole and separate use of the married woman, and consequently will 
be liable to her general engagements and debts (i). In the London 
Chartered Bank, dc. v. Lempriere (c), a widow settled on her second 
marriage certain property for her separate use for life, with remainder 
as she should by deed or will appoint, with remainder in default to 
her executors and administrators. This was held to be an absolute 
settlement for her sole and separate use, and such a form of gift, 
without restraint on anticipation, vests in her, in equity, the entire 
corpus for all purposes (d). See also tlie principal case, supra, which, 
in one respect, is a strong one, as there was no gift over in the 
event of the wife’s dying in her husband’s lifetime (c). In Be 
Armstrong , Ex p. Gilchrist (/), real estate was settled b}^ a woman 
before her marriage to her separate use for life, without restraint, 
remainder as she should by deed or ’will appoint and in clefaidt to 
her children in fee. She traded, became bankrupt, and the trustee 


(a) Per Turner, L.J., in Johnson v. 
Gallagher, 3 De G. P. & J. 51 3, cited by 
James, L.J., in The London Chartered 
Bank, &c. v. Lemprik'e, infra, L. E. 4 
P. 0., p. 592. 

(5) See Allen Papworth, 1 Yes, 
Sen. 163; Heatley v. Thomas, 15 Y. 
596, 10 E. E. 122; and see note (c), 


infra. 

(c) L, E. 4 P. C. 572, overruling 
Shabtock v. S., 2 Eq. 182, but see 
remarks of Kay, J., Re Eoper, 39 0. D., 
p. 489; and Re Hastings, 35 0. D. 94. 
{d) Ibid., L. E. 4 P. C., p. 595. 

(e) Ibid., L. E. 4 P. C., p. 595. 

(/) 17 Q. B. T), 167, -'21,0. A. 
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in bankruptcy required her to execute her power in his favour. The 
Court of Appeal, overruling the Divisional Court, held, that such a 
power was not property ” under the Married Women’s Property 
Act, 1882, s. 1, s.s. 5, and that she could not be compelled to exercise 
it; also, that although equity has given effect to the contracts 
of a married woman out of property over wdiicli she lias a general 
power of appointment, where the remainder in- default is Uniited 
to her executors and administratorsj yet it has never done this 
in lier lifetime, or wliere there is a gift over in default to 
otliers (a). 

And there is no distinction between a case where the life estate 
precedes the power and where it follows ii{h). 

In cases falling under the second head, where the po\ver of 
appointment is by will only, and lias been exercised but not for 
creditors, the authorities do not appear to be consistent. Thus, 
although where a man having a general power of appointment over 
property ly icill, which, in default of appointment, goes to others, by 
exercising his appointment renders the appointed property assets for 
payment of his debts (c), it has been held that if a married woman 
exercised such a power, although having a life estate to lier separate 
use, the appointed property would not be applicable to the payment 
of debts which she may have contracted as a feme sole (d). In com- 
menting on this class of cases, Turner L.J., says : — In the case of 
Norton v. Turiill (e), and in Sockett v. Wray (/), the exercise of the 
power by the will of the married woman seems to have been held to 
let in a bond-creditor against the appointees under the will ; and 
in Hughes v. Wells (^), I seem to have intimated that this might be 
the effect of the exercise of the power, as in other cases of the 
exercise of the general power of appointment by will, and certainly 
not upon the ground that power is property,” and after commenting 
upon Vatighan v. Vanderstege7i Qi), and lieatley v. Thomas (i), 
concludes that this point may be considered open (k). 

(a) See Re Eoper, infra. Blatchford v. Woolley, 2 Dr. & Sm. 

(b) See Mayd r. Tield, 3 C. D. 587, 204. 

593; commented upon in Eoper, 39 (e) 2 P. W. 144, explained in Be 

C. D. 490. ^ Hastings, 35 0. D., p. 99. 

(c) Jenney v. Andrews, 6 Madd. (/) 4 Bro. CL 483. 

264 ; Be Guedella, (1905) 2 Oh. 331. {g) 9 Ha. 749. 

{d) Yanghan v. Yanderstegen, 2 . {h) 2 Drew. 165. 

Drew. 165, 363; and see Heatley v, (i) 15 Y. 596, 10 E. E. 122. 

Thomas, 15 Y. 596, 10 E. E. 122 ; (h) Johnson v. Gallagher, 3 De G, 

Hobday v. Peters, 28 B. 354, 356 ; P. & J. 513, 
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But in lie PcirJdn (a) , Stbi'mg, J., held that propertj' appointed b\^ 
will by a woman married in 1867 under a general power ivas assets 
for the payment of her ante-nuptial debts, * 

In lie Harvey's Estate (b)^ property was settled on a married 
woman for life to her separate use, remainder as she should by will 
appoint ; she appointed, and it was held that the appointed property 
was liable to the iDayment of her debts as if it were her separate 
estate, following The London Chartered Bank, dc. v. Lempriere, but 
not Vaughan v. Vanderstegen. 

In lie Roper (c), Mrs. E. was entitled for her separate use, 
without restraint, to a policy of insurance and some furniture ; she also 
had a general power of appointment by will over 12,400?. In 1881 
she became surety with her husband for the payment of a debt, and 
assigned her interest in her separate estate to secure such debt and 
covenanted to pay the interest. She died in 1887 in the lifetime of 
her husband, having appointed the 12,400?. to her infant daughter 
at twenty-one or marriage. The question arose, whether the pro- 
perty appointed by her will was liable to satisfy her covenant. 
Kay, J., after reviewing the cases, held, that the case was not within 
the Married Women’s Property Act, 1882 ; and also, that the exercise 
by will of this general power could not make the appointed fund 
(12,400?.), which never was her separate estate, liable ; and, applying 
the principle of Pike v. Fitzgihhon (d), even if it could be said to have 
become her separate property by the appointment, yet this could 
only be so at her death, which took place long after the engagements 
were entered into, and therefore the appointed property could not 
be liable. 

With regard to the cases falling under the third head, viz., where 
there has been a limitation in default of appointment and the power 
has not been exercised, it has been laid down that there cannot be 
any reasonable doubt that the debts and engagements of a married 
woman cannotprevail against the parties entitled in default of appoint- 
ment, and the case of Nail v. Punter {e) impliedly decides that 
point ” (/). 


(a) (1(S92) 3 Ch. olO, 521 ; Fleming 
V, Buchanan, 3 De G. M. & G. 976. 

{h) 13 C. D. 216 ; and see also 
Hodges r. H., 20 C. D. 749; Re Lady 
Hastings, 35 C. 1). 95 ; lie De Burgh 
Lawson, 41 C. D. 568. 

(c) 39 C. D. 482. 

HV. & T. — VOL. I. 


(r/) ,n C. D. 454. 

(e) 5 Si. 599 ; and see Re Parkin, 
(1892) 3 Ch. p. 518. 

(/) Per Tamer, L.J., Johnson i\ 
Gallagher, cited in the London Char- 
tered Bank, &c. r. Lempriere, L. E. 4 
P. C., p. 592. 
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B. By the Mcvrried Women's Property Act, 188*2, s. 4-. 

By this sectii)!! it is enacted that Aie execution of a general power by 
will of a married woman shall have the effect of making the property 
appointed liable for her debts and other liabilities in the same maimer 
as her separate estate is made liable under this Act.” The section only 
applies to cases where under statute the separate estate of the married 
woman if she were alive could be made liable for the debt or liability 
sought to be enforced against the property appointed (a), xiccordingiy, 
where in 1891 a married woman having then no separate estate in 
respect of which she could be supposed to have contracted entered 
into a covenant, it was held that the covenant did not constitute a 
contract damages for the breach of which could be recovered out of 
a fund appointed by her will in exercise of a general power (6). The 
section has no application to liabilities incurred under contracts made 
before 1883 by women then married (c), save that a debt or liability 
incurred before 1883 by a married woman then in the ]30sition of a 
feme sole by force of a protection order is enforceable against 
property appointed by her under a general i^ower created after 
the date of the protection order (d). The appointed fund is liable 
for ante-nuptial debts (c). 

. A married woman may now by deed unacknowledged release her 
power over any property (/). 


5. (A) Liability of Separate Estate for a General Engagement apart 
from Statute. (B) Liability for Contract under Acts of 1882 
and 1893. (C) Liability for Breach of Trust Fraud, and Tort. 

A* Liability of Separate Estate for a General Engagement apart 

from Statute. 


The law under this heading is now of little if any practical 
importance ; cases which now arise will almost always be governed 
by the Married "Women’s Property Acts, 1882 and 1893, but the note 
is retained as illustrating the development of the contractual power 
of the married woman. 

I think that in order to bind the separate estate by a general 


(а) Re Field wick, (1909) 1 Oh. 1 ; 
overruling Re Ann, (1894) 1 Oh. 549. 

(б) Re Field wick, supra ; but see 
now the Act of 1893. 

(c) Re Eoper, 39 0. D. 482. 

{d) Re Hughes, (1898) 1 Oh. 529. 


(e) Re Parkin, (1892) 3 Ob. 510. 

(/) Re Chisholm, (1901) 2 Ch. 82; 
Re Onslow, 39 0. D. 622 ; Re Daven- 
port, (1895) 1 Oh. 361 ; Conveyancing 
and Law of Property Act, 1881, s, 52. 
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engagement, it should appear that the engagement was made with 
reference to and upon the faith and credit of that estate ; and whether 
that was so or not, is a question to be judged by the Court upon all the 
circumstances,” per Turner, L.J., in Johnson v. Gallagher {a). 

When a woman has property settled to her separate use, she may 
bind that property without distinctly stating that she intends to do 
so. She may enter into a bond, bill, promissory note or other obliga- 
tion, which, considering her state as a married woman, could only be 
satisfied by means of her separate estate ; and therefore, the inference is 
conclusive, that there was an intention, and a clear one, on her part, 
that her separate estate, which would be the only means of satisfying 
the obligation into which she entered, should be bound ” (i). 

The following has been laid down by a vei'y accurate and learned 
judge, as the principle upon which the Courts acted (previous to 
recent legislation on the subject), viz. that — If a married woman, 
having separate property, enters into a pecuniary engagement, 
whether by ordering goods or otherwise, which (if she were a feme 
sole) would constitute her a debtor, and in entering into such engage- 
ment she purports to contract, not for her husband, but for herself, 
and on the credit of her separate estate, and it was so intended by 
her, and so understood by the person with whom she is contracting, 
that constitutes an obligation for which the person with whom she 
contracts has the right to make her separate estate liable ; and the 
question whether the obligation was contracted in such manner must 
depend upon the facts and circumstances of each particular case. It 
clearly is not necessary that the contract should be in writing (c), 
because it is now admitted that if a married woman enters into a 
verbal contract, expressly (or impliedly) making her separate estate 
liable, such contract would bind it ; nor is it necessary that there 
should be any express reference made to the fact of there being such 
separate estate, for a bond or promissory note given by a married 
woman, without any mention of her separate estate, has long been 
held sufficient to make her separate estate liable. If the circum- 
stances are such as to lead to the conclusion that she was contracting, 

{a) 3 De G. F. & J. 513, cited Lon- Johnson v. Gallagher, 3 DeG. F. & J., 
don Chartered Bank, &c. r. Lempriere, p. 515; Picard Hine, L. E. 5 Ch. 
L. E. 4 P. C., X3. 590; Murray c. 274; London Chartered Bank, &c., r. 
Baiiee, 3 My. & E. 209 ; Pollock, Lempriere, suiua. 

Contract, (1902) p. 687 ; ’Wainford v. (c) See Murray v. Baiiee, 3 My. & 
Heyl, 20 Eq. 321. K. 209 ; Owens r. Dickenson, Cr. & 

(b) Per Lanydale, M.E., in Tullett Ph. 53. 

V, Armstrong, 4 B., p. 323, followed in 
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not for her husband, but for herself, in respect of her se|)arate estate, 
that separate estate Avill be liable to satisfy the obligation ” (a). 

As the engagonent^' of a married woman difiers ifom a contract, 
not in the nature of the transaction itself, but in making only the 
separate estate the debtor, it follows that in all that relates to the 
transaction itself, the ordinary rules and limitations of contract 
ap]_)iy (6). A verbal engagement, therefore, will not bind the 
separate property of a married woman in a case where, liad she 
been a feme sole, a writing would have been required ; as if a Jeme 
covert were to undertake verbally to pay tlie debt of a stranger or of 
her husband (c). A separate estate in realty cannot, by reason of 
the Statute of Frauds, be rendered liable to satisfy the general 
engagements of a married woman 7iot in ivriting even if her per- 
sonalty can (d). And the Statutes of Limitation are also applicable, 
by analogy, for ‘‘ the Courts have created an imaginary creature, 
namely, a married woman with the powers of d^feme sole, audit is, in 
my opinion, properly and duly following the analogy of the Statute of 
Limitations to say that if the Court can allow her to contract in the 
same way as a Jeme sole, the statute must run against her contracts 
as if she were SLfeme sole^' (e). 

As the general engagements of afevie covert are binding upon her 
separate estate, on the ground only of her intention that they should 
be a charge upon it, therefore, ivlien it is not Iter intention to 
contract a personal debt, or to charge a gross sum upon her separate- 
estate, the Court cannot raise an implied assump)sit to charge it 
in opposition to her intention (/). For the doctrine of appointment 
is long exploded, and the ‘‘ engagement ” (g) does not create any 
lien or charge (A.), and the separate estate of a married woman is now 
made liable simply by a process of equitable execution (f). Such 
“ engagements ” give rise to no personal remedy against the wife (at 


(a) Per Kinder sley, V.-O., iu Mrs. 
Mattliewmaa’s Case, 3 Eq. t87. 

{h) Pollock on Contract, (1902) pp. 
685 to 691. 

f) See Be Sykes’s T., 2 John. & 
H. 415. 

[d) Burke v. Tuite, 10 Ir, Ch. E. 467 ; 
see also Shattock v, S., supra, com- 
mented on in lie Eoper, 39 0. D., p. 
489; Johnson y. Grallagher, 3 De G. 
E. & J., p. 514. 

(e) Per Cotton, L.J., i?e Ilastiugs, 


35 C. D., p. 105. 

(/) Williams r. Bolton, 2 V. 138, 4 
E. E. 21 ; Jones v, Harris, 9 Y. 486, 
7 E. E. 282. 

(g) See Pollock on Contract, (1902) 

p. 688. 

(/i) Johnson Gallagher, supra ; 
Be Hastings, supra, p. 97 ; Be Eoper, 
39 0. D., p. 491. 

(t) Be Eoper, supra, p. 491 ; Be 
Peace and Waller, 24 C. D., p. 407. 
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any rate before the Married Women’s Property Act, 1882, as to which 
see infra, p. 726) ; but onl}^ against such part of her separate property 
unrestrained from anticipation as was in existence at the date of 
siicli engagement, and had not been disposed of by her at the date 
of the judgment recovered (a). 

So where a married woman received from the trustee rents of an 
estate to which she claimed to be entitled as her sei)arate property, 
but it turned out that she was not entitled, the Court refused to give 
relief to the real owner against her other separate estate {h). 

Some Cases in tvldcli her Engagements'^ have been enforced . — 
Her separate estate has been made liable in the following instances : 
On her bond (c) ; on her covenant {d) ; in a suit by her husband for 
money paid on her behalf and money lent (e) ; on bill of exchange (/ ) ; 
on her promissory note {g ) ; on her contract to purchase Qi) ; on an 
agreement to pay rent (i) ; on an agreement to take a house, and 
taking possession (/t) ; on retainer of solicitor (f ) ; for costs of suit 
improperly instituted against husband {m). 


B. Liability jor Contract under Acts of 1882 and 1893. 

The Acts give her a general contractual capacity to enter into any 
contracts effectual as against her separate estate unrestrained from 
anticipation (n). Under the Act of 1882, if she has separate estate at 


(«) Pike V. Pitzgibboii, 17 C. I). 
4o4 ; Collett v. Dickenson, 11 0. D. 
6S7. 

(?>) Wright V. Chard, 1 De Gr. P. & 
J. 567 ; and see Whittaker v. TCershaw, 
45 0. D. 320. 

(c) Norton r. Tiirvill, 2 P. W. 144, 
explained in Be Hastings, 35 0. D., 
p. 99; Hulme v. Tenant, supra; La 
Touche V, L., 3 H. & 0. 576 ; Heatley 
r. Thomas, 16 Y. 596, 10 E. E. 122. 

(</) Mayd v. Field, 3 C. D. 587, 
commented upon, Be Eoper, 39 C. 1). 
490; Be Hughes, (1898) 1 Oh. 529. 

(c) Butler r. B., 16 Q. B. 374. 

(/) Owen V. Homan, 4 H. L. Cas. 
997 ; McHenry v. Davies, 10 Eq. 88, 
as to which see Pollock on Contract, 
(1902) p. 690. 

(g) Davies v. Jenkins, 6 0. D. 728. 
(/i) Picard v, Hine, L. E. 5 Ch. 274. 


(/) Master i\ Fuller, 4 Bro. Ch. 19. 
{B) Oaston v. Frankum, 2 De Gr. & 
Sm. 561. 

(1) Murray v. Bailee, 3 My. & K. 
210 ; cf. Callow v. Howie, 1 De Cx. & 
Sm. 531 ; Wright v. Chard, 4 Dr. 702 ; 
Be Pugh, 17 B. 336 ; and see Be Peace 
and Waller, 24 C. D. 405. 

(w) M. r. C., L. E. 2 P. & D. 414 ; 
for her present liability for costs, see 
M. W. P. A. 1882, s. 1, sub-s. 2, and 
M. W. P. A. 1893, s. 2, suiwa, p. 712. 

(r/) xCct of 1882, s. 1, sub-s. 2, and 
Act of 1893, s. 1 ; s. 4 of xlet of 
1893 r^ieals sub-ss. 3 and 4 of the 
Act of 1882 ; and see generally Whit- 
taker V. Kershaw, 45 C. D. 320 ; Hoare 
r. Niblett, (1891) 1 U. B. 781 ; Butler 
i\ B., 16 Q. B. D. 374; Sweet v. S , 
(1895) 1 Q, B. 12. 
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the date of the contract (a) with respect to which she could reasonably 
be deemed to have contracted (h), her contract will bind it; if she 
breaks her contract, any separate estate which she has since acquired, 
and which she has at the time when judgment is recovered against 
her, will be liable for her breach (a). Those, therefore, who assert 
the existence of a contract binding the married woman under the 
Act of 1882 must first show the existence of separate property at 
the time of making the contract, for otherwise there would be no 
power to contract (c). A contract under the Acts does not create a 
personal liability in a married woman, but only a proprietary 
liability (d), that is, the judgment under this Act is to be executed 
against lier property, not against her person, and cannot make her 
liable to penal consequences (e). Under tins Act a contract is only 
presumed to be made against separate estate, unless the contrary 
shall appear, and, if the separate estate is inalienahle, the contrary 
does appear (/), and there is no such thing as separate property 
of an unmarried woman or widow {g), the Act of 1898, 

s. 1 {a) (Ji), the law has been changed, and the married woman’s free 
sep irate estate at the date of judgment in an action on a contract 
is bound whether she has separate property at the time she enters 
into the contract or not. The section expressly preserves from 
liability any separate property wdiich at that time or thereafter she 
is restrained from anticipating (i). 


C. Married Woman's Liability for Breach of Trust, Fraud, 

and Tort. 

The separate estate of a married ivoman could not, as a 
general rule, be made liable for breaches of trust or tort committed 
by her. ‘‘The principle,” said Jessel, M.R., in Wainford v. 


(a) Be Shakespear, 30 C. D., p, 171 ; 
Palliser v, Grurney, 19 Q. B. I). 519; 
StogdoTi y. Lee, (1891) 1 Q. B. 661 ; 
Hood-Barrs v. Cathcart, (1894) 2 Q.. B. 
559. 

(5) Leak v, Driffield, 24 Q.'^B. D. 
98; Braunstem v. Lewis, (1892) 65 
L. T. 449. 

(c) Palliser v, Gurney, 19 Q. B. D., 
p. 521 ; but see now Married Women’s 
Property Act, 1893, s. 1, post. 

{cl) Scott V. Morley, 20 Q, B. D,, p. 


128 ; Be Turnbull, (1900) 1 Ch. ISO. 

(e) Holtby v. Hodgson, 24 Q. B. D. 
105 ; Be Beauchamp, (1904) 1 K. B. 
572. 

(/) Harrison r. IL, 13 P. D., p. 
185. 

{g) Beckett v. Tasker, 19 Q. B. D. 
7 ; Pelt on v, Harrison, (1891) 2 Q. B., 
p. 425. 

(/<) Supra, p. 711. 

(i) See supra, p. 711, and infra, 
p. 749. 
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Ileyl (a), “ as I have always understood it, is tliis : a married woman is 
liable — or rather her separate estate is liable (for there is no personal 
liability as far as she is concerned) — to make good all contracts 
which are made by her with express reference to the separate estate, 
or which from the nature of the contract itself must be intended to 
be so referred ; but she is not liable even for general contracts 
which from their nature cannot be so referred ; a fortiori slie is not 
liable for general torts, but her husband is liable/’ But where she 
was an actual actor in a breach of trust affecting property subject to 
the trusts of an instrument under which she took a separate interest, 
then her separate estate under that instrument which was not 
restrained from anticipation might be affected and charged Q)), end 
similarly it might be affected by her fraud (c). 

But a married woman can now be sued in respect of any thing 
in respect of which a man could be sued (d), and is consequently 
liable to the extent of her separate estate for breaches of trust, 
fraud, and tort. Under section 18 of the Act of 1882 the married 
w^oman truste-e can sue and be sued as a feme sole ; by section 24 
the word contract ” includes the acceptance of any trust or of 
the office of executrix or administratrix,” and the provisions of the 
Act as to liabilities of married women are extended to liabilities 
arising by reason of any breach of trust or devastavit {e). The 
married woman may now be sued apart from her husband for any 
tort committed by her (section 1, sub-s. 2, of the Act of 1882), and 
her husband cannot sue for any tort committed against her separate 
estate (/). The Act has not, however, removed the common law 
liability of a husband for torts committed by his wife (r/). 

(a) 20 Eq. 321 ; and see Davies v, a breach of trust may be impounded 
Stanford, 61 L. T. 234. to indemnify the trustee. 

{h) Sawyer v. S., 28 0. D. 595; (c) See Wainford v. Heyl, supra; 

Crosby v. Church, 3 B. 485 ; Peniber- Sharpe v. Eoy, L. E. 4 Ch. 35 ; Be 
ton 1 -. McGill, 1 Dr. & Sm. 266 ; Olive Lush, L. E. 4 Ch. 591. 

V. Carew, 1 J. & H. 199; Mara v. (c?) "Wqiittaker r. Kershaw, 45 C. D., 
Manning, 2 Jo. & Lat. 311 ; as to the p. 329; Butler ik B., 16 Q. B. D. 375. 
liability of arrears of restrained sepa- (e) See Turnbull, (1900) 1 Ch. ISO, 

rate estate, see Pemberton v. McGill, infra, p. 728. 

supra, discussed in Hood-Barrs v. (/)* Euston v. Sherras, 44 Sol. Jo, 11. 

Ileriot, (1896) A. C., per Lord HersclieU, \g) Seroka r. Kattenburg, 17 Q. B. D. 

at p. 180 ; and see Trustee Act, 1893, 177 ; Earle v, Kingscote, (1900) 2 Ch. 

s. 45 (1), printed below, p. 766, under 585 ; Cuenod v, Leslie, (1909) 1 K. B. 
which the interest of a beneficiary 880; and see Be Beauchamp, (1904) 1 
restrained from antici j)ation instigatin g K. B . 5 7 2 . 
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6. Form of Judgment against Married Woman. 


The form orjudgment under the Act of 1882 was settled in Scott 
V. Morley {a). It is as follows : Adjudged that the plaintiff recover 
against the defendant (a married woman) L and 1. costs to be 
taxed, such sum and costs to be payable out of lier separate 
property and not otherwise; and let execution hereon be limited to 
the separate property of the said . . . not subject to aii}^ restriction 
against anticipation unless b}'^ reason of section 19 of the Married 
Women’s Propert}^ Act, 1882, the propert}" shall be liable to such 
execution notwithstanding such restraint ” (Z)), The judgment 
against the married woman on a contract under the Act is a. 
judgment against her, but enforceable only against her separate 
estate (c). 

Under a judgment such as the above, recovered in an action 
brought strictly under sub-s. 2 of section 1 of this Act a married 
woman cannot be committed on a judgment summons under the 
Debtors Act, 1869, s. 5 (d). But this does not apply to judgments 
which may be recovered against a woman at common law, for the Act 
does not alter the legal liability of a married woman (c). And so in 
lie Turnbull (/) it was held, explaining and distinguishing Scott v. 
Morley, that where a married woman administratrix is ordered to 
pay into Court money belonging to the estate of the intestate and 
shown by her account of the intestate’s personal estate to be in her 
possession, in the absence of any evidence that she has committed a 
devastavit, the order should be in the common form and should not 
be restricted to payment out of her separate estate ; and if she fails 
to comply with the order the Court has jurisdiction to make an order 


(a) 20 Q. B. D. 120, In 1896 this 
form of judgment, which had served 
as a pattern, was abbreviated by 
direction of the Court of Appeal with 
reference to an nnreported Chancery 
case (Savage v. S. : see L. Q. E., July, 
1905, p. 242) as follows: — 

Adjudged that the plaintiff recover 
against the defendant (married woman) 
1. and costs, such sum and costs 
to be payable out of her sej)arate 
property and not otherwise. The 
Scott V. Morley form is, however, 
adhered to. See Yearly Practice 
(1909), pp. 158, 159, and article in 


L. Q. E., July, 1905, p. 242. 

(5) See as to words unless by 
reason . . .” Jay v. Eobinson, 25 
Q. B. D. 467 ; and for form of judg- 
ment on ante-nuptial debt of a married 
woman, Birmingham Excelsior, &c., 
V. Lane, (1904) 1 K. B. 35. 

(c) Holtby V. Hodgson, 24 Q. B. D., 
per LindJey, L.J., at p. 108 ; but cf. 
Re Turnbull, (1900) 1 Ch., at p. 184. 

(d) Scott Morley, sui)ra. 

\e) See Scott v. Morley, 20 Q. B. D., 
pp. 125, 127. 

(/) (1900) 1 Ch. ISO, 
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for attacliineiit against her. But, semhle, if the object of the onler 
had been not for the better securing of the fund, but to compel the 
married woman to make good a loss occasioned b/her devastavit, 
the order should have been made in the form prescribed in Scott v. 
Morley {a), and she would not have been liable to attachment for 
non-compliance with it. A judgment debt against a married woman, 
enforceable onlj’' against property to her separate use which she is 
not restrained from anticipating, is a ^^judgment^’ within the 
meaning of Order 45, r, 1, E.S.C., enabling the judgment creditor to 
institute garnishee proceedings for the purpose of attaching a debt 
owing to or accruing to such married woman (b). The judgment 
may be enforced against her separate estate not subject to restraint 
on anticipation by the appointment of a receiver (c). Judgment 
cannot be enforced against property subject to a restraint on 
anticipation, nor against arrears of income of property subject to 
such restraint which accrue due after the date of the judgment (d), 
but it is enforceable against arrears accrued due at or before the date 
of the judgment (c). The removal of the restraint by the death of 
the husband subsequent to the judgment does not make the property 
subject thereto liable to process (/). The word ‘‘ thereafter '' in the 
proviso to section 1 of the ilct of 1893 prevents execution against 
property subject to restraint at the date of a judgment obtained 
after the coverture has ceased through death or divorce {g)^ 
and judgment against a widow on a contract made by her during 
coverture under the Act of 1882 was limited in a like manner, and 
had to follow the Scott v. Morley form (b). Jxi Barnett v. Howard (i) 
it w^as held that arrears of income accrued due to the defendant 
after her divorce from property subject to restraint during coverture 
could not be attached. Though this decision was approved in 
Brown v. Dimblehy (fe), where the question was as to the liability of 


(a) Supra. 

(b) Holtby r. Hodgson, 24 Q. B. D. 
103 ; and see Aylesford v. Gr. W. Ey. 
Co., (1892) 2 Q. B. 626. 

(c) Be Peace and Waller, 24 0. D. 
407 ; Perks v. Mylrea, W. N., (18S4) 
64; Hill r. Roberts, (1893) 2 U. B. 8o. 

{d) PIood-Barrs y. Cathcart, (1891) 
2 Q. B. 559; WMteley v. Edwards, 
(1896) 2 Q. B. 48 ; Bolitho v. Gridley, 
(1905) A. 0. 99. 

(e) Hood-Barrs v. Heriot, (1896) 


A. C. 174; but see Barnett r. Howard, 
infra. 

(/) Pelton V. Harrison, (1891) 2 
Q. B. 422; supra, p, 711, note («). 

(jfy) Barnett v. Howard, (1900) 2 
Q. B.^784 ; Brown v. Dimbleby, (1904) 
1 K. B. 28. 

ill) Softlaw Welch, (1899) 2 Q. B. 
419. 

(i) Supra. 

{!<) Supra. 
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future income to attachment, it is submitted that, though of authoritv 
on the construction of the proviso in section 1 of the Act of 1893, 
the actual decision that arrears accrued due at the date of judgment 
are not liable to attachment is incorrect (a). 


7. Of Gifts by the Wife to the Husband of the Income or Coi'pus 
of her Separate Estate. 


Wliere property is settled to the separate use of a married woman 
without any restraint upon anticipation, she can deal with tlie 
income or corpus as she pleases, and may make a gift thereof to her 
husband or anyone else(/>). There is no real difference between 
capital and income except in degree. In every case where mone}" of 
the wife comes to the husband, whether from capital or income, the 
question is whether a gift was intended or not, per Romer, L.J. (c). 
To establish the gift in either case, and so prevent the presumption 
of a resulting trust, clear evidence that the wife gave or assented 
to the payment or transfer to her husband is necessary ; in each case 
the onus is on the husband to establish the gift (c), though where 
the husband and wife are living in amity a gift of the income of a 
fund may he inferred, though a gift of the capital is not inferred (d). 
Where, however, there is no evidence of tlie wife’s having assented to 
or acquiesced in the receipt of her income b}" her husband she will 
be entitled to reimbursement out of his estate (e), and without 
knowledge assent must not be presumed (/). 

Income , — There is no doctrine, I suppose, better settled than 
this, that when husband and wife are living together, the wife’s 
separate income received by the husband with her permission, to 
be inferred merely from conduct and circumstances cannot be 
recalled : Caton v. Rideout/' per Lord Macnaghten in Hood-Barrs 
V. Ileriot (g). 

Where a married woman living with her husband in Scotland was 
entitled for her separate use to the income of a fund, which stood 


(a) See Hood-Barrs v. Heriot, Boli- 
tlio V. Gidley, supra. 

{h) Caton V. Eideout, 1 Mac. ^ G. 
599, 601 ; Dixon v. D., 9 C. D. 587, 
590 ; Lewin, (1904) pp. 947 and 952 ; 
Yai:?5ey, Settlements, p. 787 ; & 

Dixon, (1900) 2 Cb. 561. 

(c) Mercier v. M., (1903) 2 Ch. 98, 
at p. 100, commenting upon Alex- 


ander V. Bariibill, 21 L. E. Ir. 511. 

(d) See, €.(j., Be Plamank, 40 C. D. 
461. 

(e) Parker v. Brooke, 9 Y. 583, 7 
E. E. 299 ; Moore r. M., 1 Atk. 272; 
Dixon V. D., 9 C. D. 587 ; Y^assell r. 
Leggatt, (1896) 1 Ch. 554. 

(/) Dixon V, D., 9 C. D., p. 592, 

\ij) (1896y A. 0., at p, 184, 
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in the names of trustees of whom her husband 'was one, and 
pa 3 unents of income were at first lodged in a bank to the credit of 
the wife’s separate account, and then to an account hi the names of 
husband and wife, but for manj^ years before the husband’s death and 
wdien he had become sole trustee, the income was paid into his own 
banking account and mixed '^ith his own funds, tlie House of Lords 
inferred from these circumstances a complete gift (a). To displace 
tl}e rule it is not sufficient to show that the separate income has 
accumulated in the husband’s hands and remains unspent (/;), or 
that tlie husband is himself a trustee of the income (c), or that tlie 
wife is restrained from anticipation (d). 

The rule that the arrears of the wife’s separate estate cannot be 
recovered as against the husband, being founded on the presumption 
that it has been applied to the maintenance of the wife or to the 
general purposes of the family, with the assent of the wife, does not, 
it seems, apply wiiere there is a receiver over the property liable to 
pay it, nor has it any application against a purchaser for valuable 
consideration (c). 

In some cases, how^ever, the husband has been obliged to account 
for one year’s receipts ; but the authorities are divided, and 
the better opinion seems to be, that the wife can recover 
nothing ). 

In lie Dixon (c/), the husband of a woman entitled to a life interest 
restrained from anticipation in a fund under their marriage settle- 
ment, borrowed in 1852 a sum of money from the trustees on the 
security of his bond in a penal sum conditioned for repa^nnent to the 
trustees of the loan with interest thereon at 4 per cent. The husband 
and wife lived in amity for more than twenty years after that date ; 
on her death in 1876 the husband became entitled to the income of 


(a) Edward v. Cheyne, 13 A. C. 
384, 398 ; Bowley v. Unwin, infra ; cf . 
Mercier v. M., supra. 

(b) Beresford v. Arinagh, 13 Si. 
643. 

(c) Caton V. Bideont, supra; Be 
Dixon, supra. 

(d) Bowley v. Unwin, 2 Kay & 
J. 138, cited (1896) A. C., p. 185 see 
13 A. 0., p. 398, Howard v. Digb}^ 
2 CL & Ein. 643 (pin-monej^), and the 
comments thereon, Sugden, Property, 
162; Pajme v.. Little, 26 B. 1. 


(e) Boss V. E., 15 Ir. Ch. B. 215; 
followed, Tugnell v, O’Donoghue, 
(1897) Ir. B. 360, 368. 

(/) See Lewin, (1904) p. 976 ; and 
see Lord Cottenham^s judgment in 
Caton V. Bideont, 1 Mac. & G. 599 ; 
the ceases cited in note to Ex j>. 
Elder, 2 Madd. 286 ; Alexander v. 
Barnhill, 21 L. B. Ir. 511; and the 
note in Yaizey on Settlements, pp. 
788-792. 

{g) (1900) 2 Ch. 561 ; and see Amos 
V. Smith, 1 H. & C. 234. 
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the fund for his life. On his death in 1896, the question arose 
whether reeoveiy of the sum borrowed by him was barred by the 
Statute of Limiiations before tlie death of the wife. It was held 
(apart from the hict that the husbaiid was in the position of an 
express trustee) that as the husband and wife were living in amit}', 
the principle of Catou v. Hideout, supra, applied ; that she being 
restrained from anticipation must be deemed to have assented in 
lier Inisband’s retaining tlie interest as it fell due ; and that in conse- 
quence it was as tliough she had received tlie interest and given it to 
liim, and, time not running during the coverture, ilie sum was 
recoverable from the luisband’s estate. 

Where the consent of tlie wife to her husband receiving the income 
of her separate estate could not be presumed, on account of her 
lunacy, an allowance was made to the husband of a proper sum, for 
what he had expended in her support (a). Where there is no gift 
of the income, and land is purchased therewith in the name of the 
husband, there is a resulting trust for the wife which may be 
established by parol evidence after her deatli (?>). 

Coiyus. — With regard to the corpus of her separate estate, a 
married woman ma}" give her husband the same interest therein as 
she can to any other person (c), chattels settled to her separate use 
passing by manual delivery (d) ; and if she authorises money to 
which she is entitled to her separate use to be paid to him, she 
cannot I’ecall it (c)* But the 07ius lies on him of proving that it was 
so intended, otherwise he will be a trustee for her. In Rich v. 
Cockell if) a trustee of stock bequeathed to the separate use of a 
married woman, transferred it to her husband. The husband 
failing to prove clearly that his wife intended to give him the 
stock, he was held by Lord Eldon to be a trustee thereof for her. 
^^xls at the time the legacy was given,” said his Lordship, “ it was 
for the separate use of the wife, and it continued so until transferred 
to the husband, that transfer could not destroy the separate trust, 
unless clear evidence is produced by the husband, that it wiis 
intended, with her assent, to destroy it. If the evidence is short of 
that, as it is perfectly settled that a husband may in this Court be 
a trustee for the separate use of his wife, he would be pi’ecisely in 


(a) A.-Gr. V. Pamther, 3 Bro. Ch. 
441. 

(b) Mercier v. M., (1903) 2 Ch. 98. 

(c) Gardner v. G., 1 Gif. 126. 

(d) Parington -y. Parker, 4 Eq. 116. 


[e) Oaton v, Bideoiit, 1 Mac. & G. 
599, 601 ; and see Lynn v. Ashton, 1 
Buss. & M. 190 ; lie Dixon, (1900) 2 
Ch. 561. 

(/) 9 Y. 369, 7 E. E. 227. 
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the same situation as to the beneficial interest as the person who 
made the transfer. Therefore he is a trustee ” (a). 

When the husband has received, with the consent of his wife, 
the capital or savings of her separate propert}^ but it is also 
shown that he received them for her use, he is of course liable 
to an account (&). And the separate estate or the savings of the 
wife from separate estate, not given bj^ her to the husband, may be 
followed, if invested in his name in real estate (a) ; and in this 
respect there is no distinction between caj^ital not given and income 
not given (d). A wife may by her acts, without any express gift, 
show that it was her intention that her husband should have her 
separate property without liability to account. Where for instance 
the husband has employed it with the knowledge and consent of his 
wife, in his business and for the expenditure of his family, a gift 
thereof from the wife will, in absence of an agreement to the 
contrary, be presumed (c). But seiuhle there must not only be an 
intention on the part of the wife to give, but an acceptance by the 
husband of the gift (/). When the husband has received the wife’s 
property otherwise than as a gift, she can prove as a creditor 
against his estate in an administration suit {g). 


8, Loans by Wife to Husband and Exoneration of Wife’s Separate 

Estate. 


At common law no contract could be made between husband and 
wife Qi) ; in equity the wife could contract with her husband in 
respect of her separate estate and, suing by her next friend, enforce 
contracts so made (i). It is quite clear that if money, part of her 
separate estate, be handed over by her to her husband, on a contract 
of loan, the wife may sue her husband upon that contract {k). Under 
the Married Women’s Property Act, 1882, the wife has in respect 


(a) Be Flamank, 40 C. D. 461 ; Re 
Blake, 60 L. T. 664. See Wassell v. 
Leggatt, supra; Mercier v. M., (1903) 
2 Ch. 98 ; M’Ardle i\ Gaughran, (1903) 
1 Ir. B. 106. 

{h) Darkin v. D., 17 B. o78; Green 
V. Caiiill, 4 C. D. 882 ; Carnegie r. 0., 
22 W. B. 595. 

(c) See Darkin D., supra; Bowe 
V. B., 2 De G. & Sm., 294; Barrack 
V. M‘Culloch, 3 Bay k J. 110; Scales 
V. Baker, 28 B. 91 ; and see and con- 
sider H gkcs r. Wells, 9 Ha. 749; 


Mercier M., (1903) 2 Ck. 98. 

[d) See Mercier v, M., (1903) 2 
Ch. 98. 

(e) Gardner v, G., 1 Gif. 126; but 
see Paget r. P., (1898) 1 Ch. 470. 

(/) See Re Blake, 60 L. T. 663. 
i<j) Woodward r. W., 3 De G. J. & 
S. 672 ; and see Re Blake, supra. 

(//) Pollock, Contract, (1902) p. 80. 
(?‘) See per Cotton-, L.J., Butler v. 
B., 16 Q. B. D., at p. 378. 

{k) Per Lord Wedhury, Woodward 
V, W., 3 Pe G. J. & iS., at p. 674. 
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of her separate estate full capacity to enter into contracts witli lier 


liusband (a). 

Despite the fvdfe’s common law incapacit}' to contract with her 
husband {h), it was from an early date recognized in equity (c) that 
where the wife’s freehold estates, though not held to her separate 
use, had been mortgaged or charged to raise money which had been 
applied in the payment of her husband’s debts, she or those entitled 
under her could require the husband or his real or personal repre- 
sentatives to exonerate her estate from the mortgage or charge. 
The principle so established was also applied to mortgages and 
charges of her separate estate. The nature and limits of this right 
of the wife to exoneration were recently examined by the Court of 
Appeal in Paget y. P. (d) and the doctrine stated as follows : 

The authorities bearing upon the subject, beginning with Hwitington 
V. H. (e) and coming dowm to Hudson y. Carmichael (/), show that if 
a married woman charges her property with money for the purpose 
of paying her husband’s debts, and the money raised by her is 
so applied, she is primd facie regarded in equity, and as between 
herself and him, as lending him and not giving him the money raised 
on her property and as entitled to have her property exonerated by 
him from the charge she has created” {g). 

Whether the wife w^as to be regarded as a creditor standing in the 
place of the creditor whose claim had been discharged with her 
moneys or as a surety who had discharged his principal’s liability 
was doubtful (ft) • Her rights are now regarded as arising from 
implied contract, and accordingly all the circumstances surround- 
ing the transaction must be looked to to determine whether the 
presumption against the husband is raised, or, if raised, rebutted (i). 

The presumption only arises where property actually vested in the 
wife is mortgaged or charged, and so the doctrine does not apply 
where she with her husband mortgage under a power overriding 


(a) See Butler y. B., 11 Q. B. D. 
831, affirmed 16 Cl. B. D. 674. 

(/>) See Lord Westhitry, Scholeliekl 
i\ Lockwood, 4 De G. J. & S., at p. 
-7. p. 

(<:) Huntington v. H., (1702) 2 Yein. 
4J37 ; and see Yol. II. of the 6th ed. of 
this work. The reader is referred to 
the note in that edition for a full 
statement of the law upon this matter. 
(r7) (1898) 1 Ch. 470 ; cf . Me Shaw, 


94 L. T. 96. 

(e) Supra. 

(/) Kay, 616. 

{g) Paget v. P., supra, judgment of 
the Court delivered by Lindley, M. IL, 
at p. 474. 

[h) See, e.y., Scholefield v. Lockwood, 
supra. 

(/) Paget V, P., supra, citing Clinton 
V. Hooper, 1 Y. 176, 6 Bro. G. C. 201. 
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lier interest (a ) ; neither has it any application when the moneys are 
raised wholly or partially to discharge liabilities incurred by her, 
whether before or after marriage, or where the inteiftion of the hus- 
band and wife in raising the moneys would be defeated if she became 
his creditor (5). Her equity was always held to avail against 
volunteers claiming through her husband (c). Where the property 
mortgaged was her separate estate it would seem that she is to be 
treated as an ordinary creditor, though where the property mort- 
gaged was her freehold estate the older authorities postponed her in 
administration to simple contract creditors (d). 

By the Married Women’s Property Act, 1882, s. 8, any money 
or other estate of the wife lent or entrusted by her to her husband for 
the inirpose of any trade or business carried on by him, or otherwise, 
shall be treated as assets of her husband’s estate in case of his bank- 
ruptcy, under reservation of the wife’s claim to a dividend as a 
creditor for the amount or value of such money or other estate after, 
but not before, all claims of other creditors of the husband for valuable 
consideration in money or money’s worth have been satisfied.” The 
words other estate” are not merelj^ words ejusdem generis with the 
words any money,” and have been held to include furniture [e). 
The section has no application where the money is lent for purposes 
unconnected with the husband’s business (/), nor where the wife of 
a trader, being surety for advances made to him by a bank for 
purposes of his business, pays off the bank and so becomes a creditor 
of her husband (^) ; in these cases she can prove in competition with 
his creditors. 

The words ‘‘ or otherwise ” do not cut down the limitation 
imposed by the words immediately preceding them. What their 
meaning is is doubtful: pucere whether they have any meaning? ill). 
Apparently the onus of showing that the loan was unconnected with 
the trade or business of the husband does not lie on the wife proving 
for the loan in her husband’s bankruptcy (i). 


{a) Scholefield Lockwood, supra. 
[h) Paget V. P., supra. 

(c) Huntington r. H., supra; Tate 
V, Austen, 1 P. W. 264. 

{d) See the cpiestion discussed in 
Hudson V. Carmichael, supra. 

(e) Be Donaldson, (1902) 2 Ir. E. 
610. 

(/) Re Clark, (1898) 2 Q. B. 330, 
approving Re Tidswell, o6 L. J. Q. B. 


548. 

({/) Re Cronmire, (1901) 1 K. B. 480. 
{h) Re Clark, supra, commenting on 
Ale^^nder v. Barnhill, 21 L. E. Ir. 
511. 

(i) Re Cronmire, supra, at p. 485 ; 
see Re Grenese, 16 Q. B. D. 700, ex- 
plained by Vaughan Williams, L.J"., 
Re Cronmire, supra, at p. 4S5. 
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Wliere the wife is administratrix of her husband she can i*etaiti 
the amount of a debt falling within this section (a), but where she is 
proving as a creditor in the administration by the Court of her 
deceased husband’s insolvent estate the section prevents her proving 
in competition with other creditors (b). 


9. Wife’s Ante-nuptial Debts and Liabilities. 

“ At common law the husband was liable for his wife’s ante-nuptial 
debts to the whole extent of his property, whether he knew of their 
existence or not, and whether he obtained any property from his 
wife or not, but he could not be sued alone for sucli debts if his 
wife were alive, and he could not be sued at all for them after her 
death” (c). At common law as regarded a contract made b}^ a 
woman before her marriage, but which was not sued upon till after 
marriage, she and her husband were sued together, and if it was 
proved that the contract on which the action was brought had been 
made by the wife before marriage, the judgment went against both 
husband and wife, and the execution followed the judgment. At 
common law a married woman was liable to be taken under a 
capias ad satisfaciendum upon a judgment recovered after her 
marriage against her and her husband, in respect of her contract 
made before marriage {d)^ and the Act of 1882 does not alter the 
legal liability of a woman on ante -nuptial contracts (c), and where 
she was liable to be taken in execution she can now be summoned 
under the Debtors Act, 1869, s. 5, which is a substitute (/) for the 
old process of capias {g). If no action were brought during the cover- 
ture and the wife survived, she remained just as liable for the debt 
as she was before marriage (h). But if an action were brought and 


(a) Eg May, 45 0. D. 499 ; followed 
in Be Ambler, (1905) 1 Ch. 697 ; of. 
Mackintosh v, Pogose, (1895) 1 Ch. 505. 

(5) Be Leng, (1895) 1 Ch. 652. 

(c) Per Lindleijy L. J., Beck v. Pierce, 
23 Q.. B. D. 320 ; cited Be Parkin , 
(1892) 3 Ch. 519; and see Adair v. 
Shaw, 1 Sch. & L. 263; Chr^bb v. 
Stretch, 9 Eq., p. 559 ; Heard v, 
Stamford, 3 P. W. 409 ; Bell v. Stocker, 
10 a. B. D., p. 130. 

(d) See judgment of Esher, M.E., 
in Scott V, Morley, 20 Q. B. D., p. 124. 

(e) llobinson King, etc. i\ Lynes, 


(1894) 2 Q. B. 577. 

(/) See judgment of Bowen, L.J., 
in Scott i\ Morley, supra, pp. 127 et 
seq. 

(g) See generally judgment of 
Lind I eg, L.J,, in Beck r. Pierce, 23 
Q. B. D., p. 320; Sparkes v. Bell, S 
B. & C. 1 ; Evans v. Chester, 2 M. & 
W. 847 ; Larkin v. Marshall, 4 Exch. 
806; Edwards v, Marty n, 17 U. B. 
693, 700; Ivens v. Butler, 26 L. J". 
Q. B. 145 ; Nagle v. O’Donnell, Ir. E. 
7 C. L. 79. 

[h] Chubb V, Stretch, supra. 
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judgment recovered against the husband and wife during the cover- 
ture, and the husband became bankrupt and obtained his discharge, 
the liability of the husband and the wife for the wife’s debt was gone 
at law {a)y but the wife’s separate estate still remained liable m equity 
to satisfy her debts (Z>). And her husband, as her administrator, 
was subject to all her ante-nuptial liabilities to the extent of her 
property in his hands in that capacity (c). 

By the Married Women’s Property Act, 1870, s. 12, it was enacted 
that “ a husband shall not by reason of any marriage which shall take 
place after this Act has come into operation (9th August, 1870), be 
liable for the debts of his wife contracted before marriage (rf), but 
the wife shall be liable to be sued for, and any property belonging 
to her for her separate use shall be liable to satisfy such debts as if 
she had continued unmarried.” 

As to what are debts contracted before marriage, see Re Hedgely{d). 
This section extends to property settled to the separate use of a 
married woman, ivithout yoiver of anticipation (e). 

By the Married Women’s Property Act (1870) Amendment Act, 
1874, s. 1, the Legislature, not considering it right that the property 
which a woman had at the time of her marriage should pass to her 
husband, and that he should not be liable for her debts contracted 
before marriage, enacted that ‘‘ so much of the Married Women’s 
Property Act, 1870, as enacts that a husband shall not be liable for 
the debts of his wife contracted before marriage is repealed so far as 
respects marriages which shall take place after the passing of this 
Act [30th July, 1874], and a husband and wife married after the 
passing of this Act may be jointly sued for any such debt.” This 
Act relates to marriages which took place after the 30th July, 1874, 
and before the 1st January, 1883, when the Married Women’s 
Property Act, 1882, came into operation. 

By section 2, the husband, in such action, and in any action 
brought for damages sustained by reason of any tort committed by 
the wife before marriage, or by reason of the breach of any contract 
made by the wife before marriage, was to be liable for the debt or 


(a) Lockwood v. Salter, 5 B. & Ad. 
303; Miles v. Williams, 1 P. W. 249, 
257. 

{1) Chubb V. Stretch, supra ; and 
see the judgment, Seton (1901), p, 896. 

(c) Adair v. Shaw, 1 Sch. & L. 243, 
261. 

W. & T, — VOL. I, 


{d) 34 0. D, 379. 

[e) Sanger v, S., 11 Eq. 470; Seton 
(1901), p. 496; London, &c., Bank r. 
Bogle, 7 0. D. 773; Re Hedgely, 34 
0. D. 379 ; Axford v, Reid, 22 Q. B. D. 
548. 
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damages respective!}^ to tlie extent only of the assets hereinafter 
specified, and m addition to any other plea or pleas may plead that 
he was not liable to pay the debt or damages in respect of any such 
assets as hereinafter specified ; or confessing his liability to some 
amount, tliat he was not liable beyond what he so confessed ; and if 
no such plea was pleaded the husband should be deemed to have 
confessed Ins liability so far as assets were concerned. But he is 
not liable to be sued after her death (u). It is sufficient in an 
action hereunder to allege that the husband is liable for the debt(b). 

By section 8, if it was not found in such action that the husband 
was liable in respect of any such assets, he should have judgment 
for his costs of defence, whatever the result of the action might be 
against the wife (c). 

By section 4, when a husband and wife were sued jointly, if by 
confession or otherwise it appeared that the husband was liable for 
the debt or damages recovered, or any part thereof, the judgment to 
the extent of the amount for which the husband is liable shall be a 
joint judgment against the husband and wife ; and as to the residue, 
if any, of such debt or damages, the judgment shall be a separate 
judgment against the wife. 

By section 5, the assets in respect of and to the extent of which 
the husband shall in any such action be liable, are as follows : — 

(1) The value of the personal estate in possession of the wife, 
which shall have vested in the husband : 

(2) The value of the choses in action of the wife which the husband 
shall have reduced into possession, or which with reasonable diligence 
he might have reduced into possession : 

(3) The value of the chattels real of the wife which shall have 
vested in the husband and the wife : 

(4) The value of the rents and profits of the real estate of the 
wife which the husband shall have received, or with reasonable 
diligence might have received ; 

(5) The value of the husband’s estate or interest in any property, 
real or personal, which the wife in contemplation of her marriage 
with him shall have transferred to him, or to any other person : 

(6) The value of any property, real or personal, which the wife in 
contemplation of her marriage with the husband shall, with his 

(a) Bell V. Stocker, 10 Q. B. D. 130. (c) See London Provincial, &c., Bank 

(Z)) Matthews v. Whittle, 13 C. D. v, Bogle, 7 0. D, 773. 
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consent, have transferred to any person with the view of defeating or 
delaying her existing creditors. » 

And there is a proviso to section 5 that where the husband after 
marriage pays any debt of his wife, or has a judgment honci fide 
recovered against him in any such action as is in this Act mentioned, 
then to the extent of such payment or judgment the husband shall 
not in any subsequent action be liable («). 

By the Married Women’s Property Act, 1882, which repeals, 
with the usual saving, the Acts of 1870 and 1874 (see section 22), 
it is enacted by section 13, that a woman after her marriage 
shall continue to he liable in respect and to the extent of her sej^arate 
property for all debts contracted, and all contracts entered into or 
wrongs committed by her before her marriage, including any sums 
for which she may be liable as a contributory, either before or after 
she has been placed on the list of contributories, under and by virtue 
of the Acts relating to joint-stock companies ; and she may be sued 
for any such debt and for any liability in damages or otherwise 
under any such contract, or in respect of any such wrong ; and all 
sums recovered against her in res|)ect thereof, or for an}^ costs 
relating thereto, shall be payable out of her separate property ; and as 
between her and her husband, unless there be any contract between 
them to the contrary, her separate property shall be deemed to be 
primarily liable for all such debts, contracts, or wrongs, and for all 
damages or costs recovered in respect thereof : Provided always, 
that nothing in this Act shall operate to increase or diminish the 
liability of any woman married before the commencement of this 
Act, for any such debt, contract, or wrong, as aforesaid, except as 
to any separate property to which she may become entitled by virtue 
of this Act, and to which she would not have been entitled for her 
separate use under the Acts hereby repealed or otherwise, if this Act 
had not passed.” 

This section is wider than section 1, sub- section 2 (supra, p. 703), 
and under it a personal judgment can be made against a married 
woman and her separate property taken in execution (5). In Jay v. 
Robinson (c), judgment was recovered sujDstantially in the form in 
Scott V. Morley, supra, against a married woman for a debt con- 
tracted during her marriage. She subsequently obtained a decree 

(a) See Turner r. Caulfield, 7 L. R. {h) Robinson, Rung, & Co. v. Lynes, 
Ir. 347 ; and London, &c.. Bank v. (1894) 2Q. B. 577 ; 38 Sol. Jo. 666. 
Bogle ; Axford'y. Reid, &c., cited supra, (c) 25 Q. B, D. 467. 
note (e), p. 737, 
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absolute for a dissolution, and married again, and tliereiipon settled 
property beloi^ing to her, to her separate use without power of 
anticipation : Held, that the debt was contracted before her 
marriage,” within this section and section 19 of the same Act, and 
that the restriction on anticipation was of no validity, and a receiver 
was appointed, and an injunction granted restraining her from 
dealing with her separate estate. The waird debt ” in both 
these sections compreliends botli common law debts contracted by 
a married woman wdien single, and debts contracted in respect of 
her separate estate during a previous marriage (a), althougli there 
may be no personal liability under the Debtors Act. But a judg- 
ment against a married wmman in respect of a debt contracted by 
her before marriage cannot be enforced by w^ay of equitable execu- 
tion against her separate property subject to a restriction against 
anticipation where the restriction is not contained in a settlement, 
or agreement for a settlement, of her own property made or entered 
into by herself (6). A husband cannot maintain any action against 
liis wife for money lent to her, or for money paid to her hefore their 
marriage at her request, secies, for money, &c., lent or paid after 
their marriage (c) . 

By section 14, a husband shall be liable for the debts of his wife 
contracted and for all contracts entered into and tvrongs committed 
by her, hefore marriage, including any liahilities to which she may be 
so subject under the Acts i^elating to joint-stock companies as afore- 
said, to the extent of all property whatsoever, belonging to his wife 
which he shall have acquired or become entitled to from or through 
his wife, after deducting therefrom any payments made by him, and 
any sums for which judgment may have been bond fide recovered 
against him in any proceeding at law, in respect of any such debts, 
contracts, or wrongs for or in respect of which his wife was liable 
hefore her marriage as aforesaid, but he shall not be liable for the 
same any further or otherwise ; and any Court in which a husband 
shall he sued for any such debt shall have power to direct any 
inquiry or proceedings which it may think proper for the purpose of 
ascertaining the nature, amount, or value of such property : Pro- 
vided always, that nothing in this Act contained shall operate to 
increase or diminish the liability of any husband married hefore the 

(ce) Per FV?/, L.J., ibid., p, 474. 16 Q. B. D. 374 (0. A.). See also 

(5) Birmingham Excelsior Money Hallett v. Hastings, 35 0. D. 94; 
Society Lane, (1904) 1 K. B. 35- Beck v. Pierce, 23 Q. B. D. 316. 

(c) Butler v, B., 14 Q. B. D. 833 ; 
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commencement of tins Act for or in respect of any such debt or other 
liabilit}" of his wife as aforesaid.*' 

As to her liabilities to joint-stock companies, fhe Companies 
(Consolidation) Act, 1908, s. 128, enacts that : (1) The husband 

of a female contributoiy married before the date of the commence- 
ment of the Married AVomeii’s Property Act, 1882 . . . shall during 
the continuance of the marriage be liable as respects any liability 
attaching to any shares acquired by her before that date to con- 
tribute to the assets of the comp>any the same sum as she would 
have been liable to contribute if she had not married, and he shall 
be a contributory accordingly. (2) Subject as aforesaid nothing in 
this Act shall affect the provisions of the Married Women's Property 
Act, 1882.” Before the Act of 1882 a married woman could become 
a shareholder in her own right in respect of her separate estate and 
could be put on the list of contributories (a), but the husband could 
likewise be made a contributory unless the company had accepted the 
exclusive liability of the wife (6). Where a married woman acquires 
shares after the Act of 1882, her separate estate is alone liable ; 
where she had acquired the shares before marriage, her husband is 
liable to the extent mentioned in section 14, supra, p. 740 (c). 

This section (14, supra, p, 740) and the following section are in 
relief of the husband, but there is no section relieving him from 
liability for wrongs done by his wife after marriage, and the plaintiff 
may sue the wife for such wrongs alone or with her husband (d). In 
Beck V. Pierce (e), a solicitor sued a married wmman for costs 
incurred before marriage, and recovered judgment, which, as she 
had no separate estate, remained unsatisfied. An action was then 
brought against the husband, who had acquired from her property 
exceeding in value the amount claimed. Held, that since the Act 
he can be sued alone, the judgment against the wife being no bar 
to the action, since the liability of the husband and wife was not 
joint and the rule in King v. Hoare (/) and Kendall v. HainiUon (g) 
had consequently no application. A portion of the sum claimed had 


(a) Mrs. Matthewman’s Case, 3 Eq. 
781. 

(/;) Luard’s Case, 1 De G. F. & J. 
533; London, Bombay, &c., Bank, 18 
0. D. 581. 

(c) See the law stated in Buckley on 
Companies, 9th ed., pp. 68, 69, and 
298. 


{d) Seroka v. Kattenburg, 17 Q. B. 
D. nj; Earle v, Xingscote, (1900) 2 
Ch. 585. See Cuenod v. Leslie, (1909) 
1 K. B. 880. 

(e) 23 Q. B. D. 316. 

(/) 13 M. & W. 494. 

(g) 4 A. C. 504. 
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become due from the wife more than six years before the action 
against the husband was commencedj and to this the Statute of 
Limitations wan held a bar. 

By section 15, a husband and wife may be jointl}" sued in respect 
of any such debt or other liability (whetlier by contract or for any 
wrong) contracted or incurred by tlie wife before marriage as afore- 
said, if the plaintiff in the action shall seek to establish his claim, 
eitlier wliolly or in part, against both of them ; and if in any such 
action, or in any action brought in respect of any such debt or 
liability against the husband alone, it is not found that tlie liusbaml 
is liable in respect of any property of the wife so acapiired by liim or 
to which he shall have become so entitled as aforesaid, he shall have 
judgment for his costs of defence, whatever may be the result of the 
action against the wife if jointly sued with him ; and in any such 
action against husband and wife jointly, if it appears that the 
husband is liable for the debt or damages recovered, or any part 
thereof, the judgment to the extent of the amount for which tl)e 
husband is liable shall be a joint judgment against the husband per- 
sonally and against the wife as to her separate property ; and as to the 
residue, if any, of such debt and damages, the judgment shall be a 
separate judgment against the wife as to her separate property only (a). 

By section 16 a wife doing any act with respect to any property 
of her husband, wdxich, if done by the husband with respect to property 
of the wife, would make the husband liable to criminal proceedings 
by the wife under this Act, shall in like manner be liable to criminal 
proceedings by her husband ” (h). 

Questions, moreover, between husband and wife as to property are 
to be decided in a summary way, section 17. If there is no action 
pending the application will be by originating summons under 
0. 54, r. 4 f (9) (c). But section 17 does not take away a wife’s 
right to bring an action against her husband to recover her property 
detained by bim (<7). 

10. Liability and Devolution of Separate Estate after Death. 

Probate. — The present practice of the Probate Courtis not to grant 
probate of the will of a mfcrried woman to the executors in respect 

{a) See Beck v. Pierce, supra ; (h) See Manied Woineii’s I’roperty 

Eobiiison, King & Co. v. Lynes, (1894) Act, 1884, s. 1. 

2 K. B, 577 ; Biriningbam Excelsior (c) See D. 0. E., 1244, F. 2359. 

Money Society i’. Lane, (1904) 1 K. B. (d) Lamer v, L. (1905) 2 K. B. 

35. 539. 
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of such personal estate as she had power to dispose of by will, and to 
grant letters of nd ministration mteroriim'' to the husband, whhdi 
was the old pract!(^e, l)iit to grant to the executors prabate in general 
terms, and not to grant any administration to the husband. So, 
without entering into the question whether there was property 
which she could not dispose of, and which would go to the husband, 
it grants general probate {a). But the granting of probate to the 
executors does not recognize the right of the testatrix to dispose by 
will of the beneficial interest in all the property which the executors 
get in by virtue of the probate : Smart v. Tranter (b), in which case 
a married woman entitled to choses in action, but to no separate 
estate nor any property which she could disxDose of by will, made a 
will by which she appointed executors, and gave all her property 
away from her husband, and probate in general form was granted to 
the executors, who were held to be trustees of the beneficial interest 
in the choses in action for the husband (e). 

If her executors have died in her lifetime, administration cum 
testamento annexo will be granted to the nominees of the residuary 
legatees and not to her husband {d). 

On the death of a married woman before the Act of 1882 the 
quality of separate property ceased as to property of which she had 
not disposed. The separate use, if I may say so, is exhausted 
when the wife has died without making a disposition. She enjoyed 
the income during her life, and she has not thought fit to exercise 
that which was an incident of her separate estate, the right of dispos- 
ing of her property. Why should equity interfere further with the 
devolution of the estate?”: per Jessel, M.E., in Cooper v. Mac- 
donald (e), The separate estate ceasing to exist save in so far as 
was necessarj^ to satisfy the claims of creditors against it, the husband 
became entitled to the subject-matter mariti, Accordingljq the 
undisposed of separate estate consisting of chattels real or personal in 
possession (/) of a feme covert (unaffected by legislation) not required 


(a) In the Gfoods of Price, 12 

P. D. 137 ; Williams, Exors. (1905), 
p. 46. 

(/;) 43 0. D., pp. 591, 593; Be Lam- 
bert, infra. 

{c) And see In the Goods of Price, 
12 P. 1). 137 ; Be Lambert, 39 0. D. 
626; Surman v. Wharton, (1891) 1 

Q. B. 491, infra, p. 745. 


{ci) In the Goods of Pine, L. E. 
1 P. & B. 388 ; and see In the Goods 
of Eraser, 2 P. L. 183. 

{ef 7 0. D. at p. 296 ; and see 
Proudley v, Eielder, 2 My. & K. 57 ; 
Molony v. Kennedy, 10 Si. 254. 

(/) See Re Bellamy, 25 G. D. 
620; Wilhams, Exors. (1905), p. 654, 
note {r) 
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to meet her debts and engagements, unless settled (a), went to her 
husband jure mariti(b). So also he became entitled on the death 
of his wife tocher equitable interest in chattels settled to her 
separate use (c). 

Choses in action, settled to the separate use of a married woman, 
on her death belonged to her husband on taking out administration 
to her(d), subject to her ante-nuptial liabilities and debts (e). 

Her creditors might commence an action for payment of their 
debts out of her separate estate (/) ; and even before Hinde Palmer’s 
Act(g), her specialty debts wmuld not have priority over lier simple 
contract debts, but both would be paid pari passu (/i). 

It has been held that the earnings of a married woman, under the 
Married Women’s Property Act, 1870, being equitable assets, lier 
executor has no right to retain in full his owm debt thereout (i) ; but 
see the Married Women’s Property Act, 1882, s. 1, s.s. 2, s. 23, and 
the judgment of Stirling^ J., in Hope v. H, (/c), as to the effect of the 
words in the Act as if she w^ere a feme soleJ"' 

In other respects, if she left a will, her estate would be adminis- 
tered according to the ordinary rules in creditors’ suits, sjiecific 
legacies being paid before general legacies (i). 

The principles governing the devolution of separate estate before 
the Act have been applied to the devolution of separate estate under 
that Act. Where undisposed of by her will, the husband’s rights 
under section 25 of the Statute of Frauds to take her personal estate 
beneficiallj^ and to administer remain unaffected . In Re Lambert 
Agnes L. married E. L. in 1867, made her will in 1887 appointing 
executors, and died in that year, leaving E. L. and three children 
her surviving. She was entitled to a power of appointment, by deed 


(a) Be Bosenthars Settlement, 6 
W. E. 139. 

{h) Molony v. Kennedy, 10 Si. 254 ; 
Txigman v. Hopkins, 4 M. & Gr. 389 ; 
Drury v. Scott, 4 Y. & 0. 264 ; Bird v, 
Peagram, 13 0. B. 639. 

(c) Archer v. Lavender, Ir. B. 9 Eq. 
220 ] Pe Bellamy, 25 0. D. 620 ; Sur- 
maii V, Wharton, infra. ^ 

id) Proudley v, Pielder, 2 My. & K, 
57 ; Musters v, Wright, 2 De G. & Sm. 
777. 

(e) See Humphrey v, Bullen, 1 Atk. 
458 ; and Re Lambert, 39 0. D. 631, 


cited infra. 

(/) Owens i\ Dickenson, Or. & Ph. 
48 ; Gregory v, Lockyer, 6 Madd. 
90 ; Surman v. Wharton, infra, p. 745. 
ig) 32 & 33 Yict. c. 46. 

(/(f) Owens V. Dickenson, supra ; 
Johnson Gallagher, 3 De G. F. & J. 
502; Seton, (1901) p. 1423. 

{%) Be Poole’s Estate, 6 0. D. 730. 
{k) (1892)2 Ch. 342. 

(/) Owens V. Dickenson, Or. & Ph. 56 
followed in Poole’s Estate, supra, 
(m) 39 0. D. 626. 
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or will, over certain funds; to certain sejxarate estate accrued prior 
to 1882, and which included the savings of income of such estate at 
her bank, which savings had accrued since 1882. Bj her will, she 
exercised her power in favour of E. L. and the children, but made 
no further disposition of her property. Probate was granted in 
general terms to the executors named. On summons under 0. 55, 
r. 3, to have it determined who was entitled to the personal estate 
undisposed of, Stirlmg, J., held that the se 2 )arate use is exhausted 
when the wife dies without dis^^osing, and the right of the husband 
to the undisposed of personalty accrues just as if the separate use had 
never existed. That the title to the undisposed of separate estate 
vested in the husband on the death of the wife, and that the execu- 
tors were trustees for him, and not for the next of kin of the wife. 
That the Act (Married Women’s Property Act, 1882) simply gives 
married women power to acquire, hold, and dispose of property as 
if they v/ere femes sole, but does not affect the devolution of property. 
Whether his title to leaseholds of his wife is complete without 
taking out letters of administration to her is doubtful. 

In Siirman v. Wharton {a), a widow who had leaseholds subject to 
a mortgage settled to her separate use, married W. in 1881. After 
Jan., 1883, she borrowed money of Surman. She died intestate in 
1889. Her husband, without taking out administration, entered 
into possession of the leaseholds. Surman brought an action against 
him to recover the money. Held, that where a woman dies entitled 
to leasehold in possession, that and her other chattel interests pass to 
the husband ^^jtire mariti,'' and there is no need of administration. 
But by force of section 1, s. s. 3, and section 23 of the Act 
(1882), although he takes in his own right, he also takes as her legal 
2 )ersonal representative and subject to her contracts, to the extent of 
such separate estate. In this case it will be observed that the marriage 
was before 1883 and the property belonged to her before that date (^). 

By the Married Women’s Property Act, 1882, s. 23, it is 2 )rovided 
that, For the purposes of this Act, the legal personal representa- 
tive of any married woman shall in respect of her separate estate 
have the same rights and liabilities and be subject to the same 
jurisdiction as she would be if she werejiving.” A husband, there- 
fore, takes property which belonged to his wife as her separate estate, 
and which she has not disposed of, jure mariti,'' and becomes by 

(a) (1891) 1 Q. B. 491. ancing and Settled Land Acts, 9tli ed., 

{h) See Wolstenholme’s Convey- p. 282. 


!' 
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this section her legal ijersonal representative, and is subject to her 
liabilities, &c., to the extent of such estate (a). A direction in 
her will that ber debts shall be paid makes all the property of 
which she could dispose, including arrears of an annuity subject 
to restraint on anticipation, assets for payment of all liabilities 
of her separate estate, including damages for breacdi of covenant 
by her personal representatives (h) ; and qiicere wliether tlie same 
result would not have followed witliout any direction to pay 
debts (c). 

Real Estate . — Tliere is no indication in the Act of 1882 of any 
intention to exclude a husband’s rights in cases of intestacy (d). 
Therefore the undisposed of real estate of a married woman settled 
to her separate use, of which she is seised in fee, descends to her heir 
subject to her husband’s right as tenant by the curtesy (c) ; and an 
estate tail of the wife, subject also to the husband’s tenancy by the 
curtesy, will descend to the heir in tail(/). If, however, the wife 
disposes of an estate in fee settled to her separate use, either by 
deed or will, the husband’s estate by the curtesy will be thereby 
defeated (g). 

And lands purchased by a married woman out of the savings 
of her separate estate would, before the Act of 1882, upon her 
death without having disposed of the same, descend upon her 
heir-at-law or customary heir according to the tenure of the lands 
respectively Qi). 


11. Savings and Arrears of Separate Estate. 

In equity savings of a married woman arising from the income of 
property settled to her separate use are held (apart from statute) 
to be griind facie her separate property, and she has the same power 


over them as over property settled 
savings arising from her separate 

(a) Surman v. Wharton, (1891) 1 
Q. B. 491 ; Be M‘Myn, 33 0. D. 616 ; 
Smart v. Tranter, 43 C. D. 587. 
f) Spraage v. Lee, (1908) 1 Ch. 424. 

(c) Ibid., per Neville^ J., at p.^432. 

(d) This applies to realty and per- 
sonalty, Hope V. H., (1892) 2 Ch. 336 ; 
Re Lambert, 39 0. D. 626. 

(e) Hope V. H., supra. 

(/) Cooper V. Macdonald, 7 C.D. 288. 


to her separate use (i). And the 
property were held liable for her 

[g) Cooper ic Macdonald, supra; 
Re Jakemaii’s Trusts, 23 0. D., p. 350. 

{]}) Steward v. Blakeway, L. E. 4- 
Gh. 603. 

if) Fettiplace v. Gorges, 1 V. 46, 1 
E. E. 79 ; Cecil v. Jiixon, 1 Atk. 278 ; 
Muggeridge v. Stanton, 1 De G. F. 
& J. 107 ; Askew v. Eooth, 17 Eq. 
426; Fitzgibbon v. Pike, 6 L. E. Ir. 
487. 
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contracts in the same manner as property settled to her separate 
use (a). 

The saving's arising from propei’ty in the hands of trustees, settled 
to the separate use of a married woman ivithout power oj anticipation, 
will not, it seems, he liable to the restraint against anticipation, if she 
simply transferred such savings to the trustees without showing any 
intention that such savings were to be held upon the same trusts as 
the funds from which they were derived Qj). 

If a married woman lays out the savings of goods settled to her 
separate use in the purchase of property, or in investments in lands 
or houses, such property will primd facie belong to her to her 
separate use (c). 

But savings of the wife out of money given to her by her husband 
for household purposes, dress, or the like, and applied by her in making 
investments in her own name, will belong to her husband (d). In 
Brooke v. B. (e), under very exceptional circumstances, it was held 
that moneys remitted from India to a wife for her support and 
maintenance during a long period of separation must be considered 
as the wife’s separate estate, and that savings made thereout by the 
wife were not recoverable by the husband. 

But it has been held that the savings out of an allow^ance paid to 
the wife of a lunatic living apart from her husband for her separate 
maintenance, under an order in lunacy, are her separate property, 
although the order does not expressly state that the allowance is for 
her separate use(y). 

Arrears of separate estate in the hands of trustees due at the time 
of a second marriage will be considered as retaining their original 
character {g)* 

Wliere the judgment against a married woman is in the form given 
supra, p. 727, if she is restrained from anticipation, such restraint 
does not apply to income accrued due at or before the date of the 
judgment, and against such income the judgment can be enforced (h). 


(a) Butler v. Cuinpston, 7 Eq. 16 ; 
and see the Married Women’s Property 
Act, 1893, s. 1 (c), supra. 

(/)) Butler V. Cuinpston, supra. 

(f) Eitzgibbon v. Pike, 6 L. B. Ir. 
487 ; Steward a. Blakeway, 6 Ecp 479. 
Cf. Weldon v. Be Bathe, 14 Q. B. D., 
p. 342. 

(d) Barrack r. McCulloch, 3 Kay 
J. 114; Mews v. M., 15 B. 529 ; Nel- 


son V. Booth, 5 W. P. 722; Birkett v. 
B., 98 L. T. 540, 24 T. L. E. 284. 

(e) 25 B. 342, discussed in Birkett 
V. B., supra; and see Messenger v. 
Clailie, 5 Exch. 388. 

( /■) In the Goodsof Tharp, 3 P. P. 7 6. 
(ry) Ashton v, M‘Dougall, 5 B. 56 ; 
cf. Spicer v. Dawson, 5 A¥. E. 481: 

(h) Loftus V, Heriot, (1895) 2 Q. B. 
212, which went to tbe House of Lords 
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12. Protection and ^Recovery of Separate Property. 


Where property was settled to the separate use of a married 
woman, she would be protected in the enjoyment of it by Courts 
of equity; and her husband would, if necessary, be restrained by 
injunction from interfering with it (a). 

And tlie protection of the Court will be equally granted where tlie 
property is settled under a trust for sale, and the proceeds are to be 
invested, and the dividends paid to the wife for her life for her 
separate use (6). But although it is clear that the Court can 
interfere to protect property, as, for instance, a house in which a 
married woman resides settled to her separate use, against tlie 
interference of her husband, if he wishes to deal with it as his 
property, and to deprive the wife of her property therein (c), it is 
a matter of some doubt whether she is entitled to exclude her 
husband from such place, and from exercising his right as a husband 
when he is not seeking to interfere with her proprietary rights (d). 

Upon the same principle the creditors of the husband will be 
restrained from interfering with the separate property of the wife (c). 

Where a married woman to whom a sum of money was payable 
for her separate use, received a cheque from the Accountant-General, 
and handed it over to her solicitor, who accompanied her, the 
solicitor was, on motion, ordered to pay the balance to his client ; 
and it was held that the onus being upon the solicitor to show cause 
for not paying it at once, he could not set up a voluntaiyy agree- 
ment to pay a debt due to him from her husband out of it (/). But 
where a husband had exercised his legal right by assigning to a 
purchaser for value without notice, his wife’s separate property, she 
had no remedy against the purchaser (^). 

By the Married Women’s Property Act, 1882, s. 12, it is enacted 


under the name of Hood-Barrs v, 
Ileriot, (1896) A. 0. 174, overruling 
on this point the reasoning in Hood- 
Barrs V. Cathcart, (1894) 2 Q,. B. 559 ; 
but see as to cases falling within the 
proviso to s. 1 of the Act of 1893, 
Barnett r. Howard, (1900) 2 Q,. B.*784 ; 
discussed, supra, p. 729. 

(a) Grreen v, Gr., 5 Ha. 400 (n.) ; 
Taylor v. Meads, 34 L. J. Oh. 203; 
Allen r. Walker, L. E. 5 Ex. 187, 190 ; 
Wood v. W., 19 W. E. 1049. 


(b) Symonds v. Hallett, 24 C. D. 346, 
350. 

(c) Symonds v, Hallett, supra. 

{d) See Weldon v. De Bathe, 14 
Q. B. D., p. 345 ; Gay nor v. G-., (1901) 
1 Ir. E. 217. 

(e) Newlands v. Paynter, 4 My. & 
C. 408. 

(/) Mawhood v. Milbanke, 15 B. 
36. 

{g) Dawson v. Prince, 2 De Gr. & J. 

41.’ 
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that, Every woman, whether married before or after this Act, 
shall have in her own name against all persons whomsoever, in- 
cliiding her husband, the same civil remedies, and ^so (subject, as 
regards her husband, to the proviso hereinafter contained) the same 
remedies and redress by way of criminal proceedings, for the pro- 
tection and security of her own separate property, as if such property 
belonged to her as afeme sole^ but, except as aforesaid, no husband 
or wife shall be entitled to sue the other for a tort. In any indict- 
ment or other proceeding under this section it shall be sufficient to 
allege such property to be her property ; and in any proceeding under 
this section a husband or wife shall be competent to give evidence 
against each other, any statute or rule of law to the contrary not- 
withstanding : Provided always, that no criminal proceedings shall 
be taken by any wife against her husband by virtue of this Act while 
they are living together, as to or concerning any property claimed by 
her, nor while they are living apart, as to or concerning any act done 
by the husband while they were living together, concerning property 
claimed by the wife, unless such property shall have been wrongfully 
taken by the husband when leaving or deserting, or about to leave or 
desert, his wife ” (a), 

A married woman can now alone sue a person for trespass in 
having entered a house which is her separate property against her 
will, although he did so with the authority of her husband, foi’ the 
purpose of examining her as to her sanity, and though he did not 
do any injury to her house (h). Proceedings can only be taken 
hereunder by a wife against her husband for protection and security 
of her separate estate, not for personal libel (c) or malicious 
prosecution (d). See as to the proviso (e). 


13. Eestraint upon Anticipation or Alienation. 


When once it was established that the separate property of a 
married woman must be so far enjoyed by her as afenie sole, as to 
bring with it all the incidents of property, and that she might there- 
fore dispose of it as Si feme sole, it was found that, to secure her the 
desired protection against the influence and control of her husband, 


(a) Eeg. V, Streeter, (1900) 2 Cl. B. 
601 ; E. V. James, (1902) 1 K B. 540; 
Lamer v. L. (1905) 2 K. B. 539. 

(5) Weldon f. De Bathe, 14 Q. B. D. 
344. 

(c) Eeg. V. Lord Mayor of London, 


&c., 16 Q. B. D. in. 

(d) Tinkley v. T. 24 T. L. E. 
691. 

(e) Lemon v. Simmons, 36 W. E. 
350. 
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it was necessary to insert in settlements and wills a elause restrain- 
ing the icife from cmtm^Kiting or alienating her separate projyertg. 
This clause was first inserted in Miss Watson’s settlement, by the 
advice of Lord Tlmrlow, who was a trustee (a). It is an anomaly 
introduced by the Court of Chancery for the j^rotection of the 
married woman against her own acts and her own weakness, and she 
cannot override it by doing any act or suffering any default, and the 
jurisdiction of the Court over it is measured by the married woman’s 
own poAver(5). It can only exist in respect of a married woman’s 
separate estate equitable or statutory (c) ; thougli it can be annexed 
to property given to her and becoming her separate estate under the 
Act of 1882 without the use of the words declaring a separate use (d), 
and it is valid whether the subject-matter be real or personal estate, 
or whether her interest therein be in fee or for life only (c). 

Where a woman is seised of an equitable estate tail to her separate 
use, a clause restraining her alienation of the rents during her life 
will not prevent her from barring the entail and acquiring the fee 
under the Fines and Eecoveries Act (c). But she cannot under that 
Act by deed acknowledged dispose of an interest in land, if restrained 
from anticipation (/). As to her power to enlarge a long term, see 
Conveyancing, &c., Act, 1881, s. 65 (2) (i.), p. 718, supra. 

The restraint may be attached to corpus or income of real or 
personal estate, whether the separate estate is for life or in fee (g). 
With regard to the question as to whether such a clause is effectual 
to prevent a married woman from requiring the payment or transfer 
of property given absolutely to her subject thereto, the test is whether 
upon the whole document the intention is or is not shown that the 
trustees should retain the property and pay the income to the 
woman (/i). In Re Boivn (i) the testatrix directed her trustees to 
raise and invest 4,500Z. upon trust for R, Boion for life and after his 
death as to 1,500L part thereof in trust for and to p)ciy (k) the same 


(a) Pybus t-. Smith, 3 Bro. Ch. 34Y ; 
Jackson v. Hobhouse, 2 Mer. 487 ; 
Hood-Barrs v. Heriot, (1896) A. C., 
pp. 178, 183, 

(5) See judgment, Hood*Bari% v, 
Cathcart, (1894) 2 Q. B., atp. 566. 

(<;) Baggett v; Meux, 1 Ph. 627; 
approved by 0. A. in Stogdon v, Lee, 
(1891) 1 0,. B. 661 ; Be Sykes’ Trusts, 
2 John. & H. 415. 

[d) Be Lumley, (1896) 2 Ch, 690 ; 


following IIood-Barrs -v. Cathcart, 
(1894) 2 Q. B. 559. 

(e) Cooper v, Macdonald, 7 C. D. 
288. 

(/) Baggett V. Meux, 1 Pli. 627. 

(fy) Baggett Meux, 1 Ph. 627. 

(/i) Lewin, (1904) p. 987. 

(i) 27 0. D. 411 ; see i?e Bankes, 
(1902) 2 Ch. 333. 

(/c) See Be Tippett & Newbould’s 
Cent., 37 0. D., p. 448, 
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to B, O' Halloran for her sole and separate use, and it -was declared 
that the interest which any female might take under the will should 
be for her sole and separate use, and without power to anticipate the 
same and for which her receipt alone should be a sufficient discharge. 
It was held by the C. A. upon the terms of the will that the married 
woman was entitled to the fund, and that the restraint on anticipation 
was only applicable during the interval between the death of the 
testatrix and the death of R, Bourn, the tenant for life, and the dis- 
tinction, taken in some cases (a), that where there is a gift of an 
income-bearing fund the restraint on anticipation is effectual, but 
that it is not effectual if it is a sum of cash, was disapproved of. 
‘‘ In my opinion,” said Cotton, L.J., the question depends upon 
the intention of the testator declared in his will : has he declared an 
intention that the money should be paid (b) to her (a married woman) 
or that the income should be paid to her from time to time ? 
It is not enough that it should be an income-bearing fund, but the 
intention of the testator must be shown that the married woman is 
to have the enjoyment of it, in the way of income. In that case the 
words restraining anticipation must have their effect given to them 
That is the true rule, which does not turn on the accident as to how the 
money is invested at the death of the testator, or at any other time. 
If the testator shows that the married woman is to enjoy the gift not 
as a mere money fund, but as an annuity, that is a strong intimation 
of his intention that he means the restraint on anticipation to 
apply not only to the income but also to the capital” (c). 

As to arrears of income, it was laid down for the first time in Hood- 
Barrs v. Cathcart(d), that it was not competent for a married woman, 
entitled for her separate use without power of anticipation, to dis- 
pose of income accrued due unless and until it reached her own 
hands or her agents. But the House of Lords after an examination 
of the cases held that this proposition could not be supported, and 
that if the income has actually accrued due, the clause against 
anticipation is no longer applicable {e). 


(a) Re Croughton, 8 0. D. 460 ; Re 
Clarke, 21 0. D. 748. 

(b) See Re Tippett & Newbould’s 
Cont., 37 C. D., p. 448; Re Fearon, 
45 W. E. 232; (1896) W. N. 175. 

(c) See Re Ellis, 17 Eq. 409 ; Re 
Spencer, 30 0. D. 183 ; Re Onrrey, 32 
C\ D, 361; Re Grey, 34 C. D. 712; 


Re Tippett & Newbould’s Cont., 37 
0. Dm 444 (C. A.), distinguishing Re 
Bown, supra ; i?eWood, 61 L. T. 197 ; 
Re Eearon, supra. 

[d) (1894) 2 Q. B. 559. See judg- 
ment of Lord Macnagliten, Hood-Barrs 
r. Heriot, (1896) A. C., p, 181. 

(el Hood-Barrs v, Heriot, supra. 



752 


HUSBAND AND WIFE. 


Hulme V, Tenant. 

Altliougli interest for many purposes is treated as accruing due de 
die in diem, a married woman upon whom the fund out of which it 
proceeds is settled to her separate use without power of anticipation, 
cannot effectually assign an apportioned part of the interest up to the 
date of the assignment {a). If income has accrued due to a married 
woman at or before the date of a judgment against her, although it 
has not been actually paid to her, it is free from any restraint on 
anticipation and is liable to be taken in execution by a judgment 
creditor (5). 

If the income has not accrued due at or before the date of the 
judgment, it remains subject to the restraint and cannot be taken in 
execution (c). 

Although ordinarily the income of property, settled to the 
separate use of a married woman, is liable to make good a loss 
occasioned by her own breach of trust in making away with otlier 
property under the trust, if there be a clause against anticipation, 
future income during coverture would not be so liable, but arrears 
would be so (d). 

There is no equity to apply income which a married woman is 
restrained from anticipating to make good the consequences of her 
fraud («). And the result is the same where the wife joins with her 
husband in fraudulently concealing from a mortgagee the restraint 
against alienation (/). Neither can her separate estate restrained 
from anticipation be bound by estoppel. In Bateman v. Faber {g) 
a married woman, by deed poll, admitted (contrary to fact) that her 
life interest restrained against anticipation in certain property had 
determined and released all her interest 1 herein in favour of her 
husband. On the faith of that deed a creditor of the husband 


[а) Be Brettle, 2 De G-, J. & S. 79; 
Jollands v, Burdett, 10 Jxu’. (N. S.) 
349. 

(б) Hood-Barrs v. Heriot, (1896) 

A. 0. 174 ; but see Barnett i;. Howard, 
(1900) 2 Q. B. 784; Brown v. Dim- 
bleby, (1904) 1 K. B., 28 ; discussed 
p. 729, supra. ® 

(c) Hood-Barrs v. Oatbcart, (1894) 
2 Q. B. 559 ; Wbiteley v. Edwards, 
(1896) 2 Q. B. 48 ; Bolitho v. Q-idley, 
(1905) A. C. 98. 

(d) Pemberton v. M‘Gill, 1 Dr. & 
Sm, 266. See the remarks of Her- 


schelly 0., upon this case in Hood-Barrs 
V. Heriot, (1896) A. C.,p. 180 ; Whiteley 
V. Edwards, (1896) 2 Q. B. 48, supra. 

(e) Jackson v, Hobhouse, 2 Mer. 
483 ; Arnold Woodhams, 16 Eq. 29. 

(/) Stanley v. S., 7 0. D. 589; 
Cahill t;. C., 8 A. C. 420 ; but see Lord 
Blachhurn's comment on Stanley v. S., 
at p. 437, and cf. Bateman (Lady) v. 
Eaber, (1897) 2 Oh. 223 ; (1898) 1 Oh. 
144, see per Gliitty^ L.J., at p. 151, 
and Hood-Barrs v. Cathcart, (1894) 2 
Q. B., at p. 564. 

{g) Supra, note (/). 
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reduced the rate of interest on a loan previously made to the husband, 
and arrangements were made for payment on terms beneficial to the 
husband. The wife subsequently claimed to receive the income for 
her life. It was held that neither by estoppel nor admission could 
she by her own act get rid of the protection given to her by the 
restraint on anticipation, and that she was entitled to receive the 
income for her life. 

The clause against anticipation, when annexed to a gift to an 
Euglishwoman whose husband is domiciled abroad, is valid, and it 
cannot be dispensed with, even although by the law of the country 
where the husband is domiciled it is inoperative, because a change 
of domicile does not prevent an English citizen from taking property 
according to the form allowed by the law of England (a). 

What Words tvill restrain Alienation, — The words used by Lord 
Tkurloiv in Miss Watson's settlement (^) were “and not by anticipa- 
tion ’’ (c). The usual words restraining alienation by a woman, are 
that she shall not have power to dispose thereof (i.c., the funds 
settled to her separate use) by way of anticipation (d). As in the 
case of the separate use, no particular form of words is necessary 
to restrain alienation, and the so-called restraint on anticipation is 
a restraint upon alienation (e). Where, therefore, there was a 
declaration that the receipt of the ivife, or any person to whom she 
should appoint the income of property, after the same shonld 
become dice^ should be a valid discharge, it was held that she was 
restrained from alienation (/). So also when the receipt of the 
married woman to trustees for rents bequeathed to her separate use 
for life was to be given as the same should become due from time to 
time (g). So where property is given to the separate use of a married 
woman “ not to be sold or mortgaged ” (h), or where it is given to her 
sole, separate, and inalienable %ise (i), she will take with a restraint 
upon alienation. 


(a) Peillon i\ Brooking, 25 B. 218. 

(5) See supra, p. 750. 

(c) See Parkes White, 11 Y., 
at p. 221 ; Jackson v, Hobhouse, 2 
Mer., at p. 487 ; and cf. Socket! v. 
Wray, 4 Bro. 0. 0. 483, 

(d) And see Hood-Barrs v. Cathcart, 
infra, at p. 569 ; Hood-Barrs ik Heriot, 
(1896) A. 0. p. 178. 

(e) Hood-Barrs r. Cathcart (No. 2), 
(1894) 2 Q. B., p. 569; lie Lavender’s 

W, & T.— VOL. L 


Policy, (1898) 1 Ir. E. 175. 

(/) Field V. Evans, 15 Si. 375 ; 
Baker v. Bradley, 7 De G. M. G. 
597 ; Estate of II. H. Molyneux, 6 
Ir. Iv. Eq. 411. 

(f/) Re Smith, 51 L. T. 501 ; Baker 
V, Bradley, 7 De G. M. & G. 597. 

(A) Steedman v, Poole, 6 Ha. 193. 

(i) D’Oechsner r. Scott, 24 B. 239 ; 
Spring i\ Pride, 4 De G. J. & S, 395. 
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Where, according to a form at one time not unusual amongst con- 
veyancers, the income of a fund was payable to such persons as 
a married woman should by writing, but not by way of anticipation, 
appoint, and in default of appointment there was a gift of it to her 
separate use, it was held by Shadwell, V.-C., that since the clause 
restraining anticipation was not expressly extended to the gift as 
well as to the power, she might execute a valid assignment of the 
income (a), but this case was reversed on appeal (6). In Baggett v. 
Mexix (c), a testator devised real estate to his daughter, a married 
woman, in fee, but with a declaration that she should not sell, 
charge, mortgage, or incumber it, followed by another declaration, 
that she should take it for her own sole and separate use and benefit 
and disposal, and have the sole management thereof, independent of 
her husband, and free from his control or intermeddling. It was 
held that the restraining clause w^as not void, inasmuch as it must 
be taken in connection, as well with the succeeding as the preceding 
words ,* and, therefore, that a security, by way of equitable mortgage, 
executed by the husband and wife to a party who had notice of the 
wife*s title under the will, was void as against the wife. This 
decision, which w^as affirmed (d), must be considered as overruling 
Medley v. Horton (e). 

It is not at all necessary that negative words should be intro- 
duced in the receipt clause, to complete the restraint upon aliena- 
tion, for the clause must be construed to relate to the income, 
subject to such restraints as are imposed by the former part of the 
settlement (/), 

The restraint upon alienation will not be effectual unless it be 
clear. Thus, where there was a direction to pay dividends to such 
persons and in such manner and form as the wife should, from time 
to time during her life, notwithstanding her coverture, by any note 
or writing under her hands appoint, and in default of appointment 
into her proper hands for her separate use, and, after her death, to 
her husband ; upon a bill being filed b}" the husband and wife, it 
was held there was no restraint upon alienation by the wife, and a 
transfer of the fund was, with the consent of the wife, made to the 


(a) Brown v, Bamiord, 11 Si. 127 ; 
12 Si. 616. 

{h) 1 Ph. G20 ; and see Harnett v. 
Macdougall, 8 B. 187 ; Moore xk M., 
1 OoU. Oh. R. 64. 

(c) 1 Coll. Oh. R. 138. 


[d) 1 Ph. 627. 

(e) 14 Si. 222 ; see also Goulder tn 
Camm, 1 De G. F. & J. 146. 

(/) See Harrop t. Howard, 3 Ha. 
624 ; Brown Bamford, 1 Ph. 626. 
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husband (a). In the case of Hovey v. Blakeman (5), where there 
w^as a trust to pay rents, dividends, and profits, ‘‘ inJ;o the respec- 
tive proper hands of the testator’s two sisters, so long as they 
should live, the same to be to their separate Grant, M.li., 

thought, as it was expressed, that an absolute property was not 
intended to be given to them, so as to give a power of disposi- 
tion ; that it was a personal bequest to them, to be paid into 
their respective proper hands, without a power of disposition. 
The authority, however, of Hovey v. Blakeman is at least doubtful, 
if it is not to be considered as overruled ; for, where expressions 
giving the wife a right to receive property with her own hands,” 
or, f* with her own hands from time to time,’^ or where equiva- 
lent expressions are made use of, they are, to use the words of 
Lord Eldon, only an unfolding of all that is implied in a gift to the 
separate use ” (c). 

So where a testator, having bequeathed a sum of stock in trust 
for the separate use of his wife for her life, directed that it should 
remain during her life and be, under the orders of the trustees, 
made a duly administered provision for her, and the interest of it 
to be given to her, on her personal appearance and receipt,^' by the 
banker the trustee might appoint; it was held by Cranworth, V.-C., 
that the wife was not prohibited from alienating her interest in the 
stock (cZ), 

And although a bequest of stock for a married woman, for her 
separate use for life, and after her decease, for her appointees, directs 
that, in case any appointment should be made by deed, the same 
should not come into operation until after her death,” the married 
woman is not thereby restrained from anticipation, nor prevented 
from appointing the fund by an irrevocable deed (e). The mere 
expression of a wish that property devised to a female should not be 
sold or disposed of has been held insufficient to create a restraint on 
anticipation (/), 


(a) Clarke v, Pistor, cited 3 Bro< 
Ch. 568 ; Pybus v. Smith, 3 Bro. Oh. 
340 ; Brown v. Like, 14 V. 302 ; 
Sturgis V, Gorp, 13 V. 190, 9 R. E. 
169. 

{h) 9 V. 524. 

(c) See Parkes v. White, 11 V. 222; 
Acton V. White, 1 S. & S. 429 ; Rose 
V. Sharrod, 11 W. E. 356. 


(d) Be Ross’s Trust, 1 Si. (N. S.) 
196 ; see also WagstaSe v. Smith, 9 
Y. 520* 524. See and consider Scott 
V. Davis, 4 My. & 0. 87, 89. 

(e) Alexander v. Young, 6 Ha. 393 ; 
Hastie v, H., 2 0. D. 304. 

(/) Be Hutchings to Burt, 59 L. T. 
490. Of. Be Lavender’s Policy, (1898 
1 Ir. R. 175. 
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As to the insertion of a clause against anticipation in the case of 
executory trusts, see the cases cited below (a). 

Where a person haying power to appoint among a class not horn 
at the date of the instrument creating the power, as for instance the 
children of a marriage, makes an appointment to the separate use 
of a married daughter, with a clause against anticipation, invalid as 
a breach of the rule against perpetuities, the Court, in order to pre- 
vent the execution of the powder from being defeated, will reject the 
clause in restraint of anticipation (b). And if a similar appointment 
be made to an unmarried daughter, who afterwards marries, the 
marriage will not operate as an adoption of the trusts of the fund so 
as to establish the validity of the clause restraining anticipation (c). 
So where a bequest was made to persons in esse for life, with 
remainder to their unborn children, with a general direction that 
female children should take for their separate and unalienable 
use,” it was held, that such restriction was too remote and void (d). 
The language, however, of the direction may be such as by implica- 
tion to confine the restriction to tenants for life : in which case it 
would be valid (e). The restraint, however, would be valid as not 
offending against the rule relating to perpetuities if the daughter 
had been in existence at the date of the instrument creating the 
power (/). And a restraint on anticipation, imposed by a general 
clause in a will upon all the shares of daughters of the testator’s 
children, is good as to the shares of those members of the class .who 
are born in the testator’s lifetime though void as to the shares of 
those born afterwards (y). 

Section 19 of the Act of 1882 enacts that “nothing in this Act 
contained shall interfere with or affect any settlement or agreement 
for a settlement made or to be made, whether before or after 

(a) Teasdale v. Braithwaite, 5 C. D. (d) Armitage v. Coates, 35 B. 1. 

630 ; and see Hastie v. H., 2 C. D. (e) Ibid. 

304 ; and Be Dunnill, 6 Ir. E. Eq. (/) Wilson v, W., 4 Jnr. (N. S.) 
322, 326; Dowd v, D., (1898) 1 Ir. E. 1076 ; Herbert v, Webster, 15 0. D. 
244, 251. 610; and see Be Ounningliam’s Settle- 

(5) Fry v. Capper, Kay, 163 ; Be ment, supra. 

Michael’s Trusts, 46 L. J. Ob: 651 ; {g) Be Ferneley’s Trusts, (1902) 1 

Be Cunningliam’s Settlement, 11 Eq. Ch. 543, Be Game, (1907) 1 Cli. 276, 
324 ; Be Teague’s Settlement, 10 Eq. following Herbert v. Webster, supra, 
564 ; Shute i\ Hogge, 58 L. T. 546 ; and not following Be Michael, 46 
Whitby V. MitcheE, 42 0. D. 494. L. J. Ch. 651, and Be Eidley, 11 0. D. 

(c) Be Teague’s Settlement, supra; 645. 
i?e Eidley, 11 C. D. 645. 
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marriage, respecting the propert}^ of any married woman, or shall 
interfere with^ or render inoperative any restriction against anticipa- 
tion at present attaclied or to be hereafter attached to the enjoyment of 
any property or income by a ivonian under any settlement^ agreement 
for a settlement^ 2 vill or other instrumenL But no restriction against 
anticipation contained in any settlement or agreement for a settle- 
ment of a woman’s oum propertj^ to be made or entered into by herself 
shall have any validity against debts contracted by her before marriage, 
and no settlement shall have any greater force or validity against 
creditors of such woman than a like settlement or agreement for a 
settlement made or entered into by a man would have against his 
creditors” (a). The whole of the latter part of this section applies 
only to settlements made after the coming into operation of the Act (6). 

In Hemingway v. Braithwait (c) a post-nuptial settlement made 
by an infant married woman in 1884 (under the provisions of the 
Infants Settlement Act) under which she took a life estate restrained 
from anticipation, was held binding as against a post-nuptial creditor 
under a debt incurred in 1884, apparently upon the ground that it 
fell wdthin the first part of the section and did not come within 
the latter. 

Before marriaged' — Means before the existing marriage. So 
wliere a married woman contracted a debt and judgment was 
recovered against her in 1886, and she afterwards obtained a decree 
absolute and married again, and her property was settled to hei’ 
separate use without power of anticipation : Held, the restraint was 
void and her property was liable (d), but judgment on an ante- 
nuptial debt is not enforceable against separate property subject 
to restraint where the settlement was not made by the married 
wmman (c). 

14. Marriage Settlements and sect. 19 of the Act of 1882 and 
sect. 2 of the Act of 1907. 

Wiiatever interest in property a married woman takes after the 
Act of 1882 is hers as statutory separate estate, and it is now 
impossible to convej^ property to her in such a wa}' that she and 

(a) As to the first branch of this 467. 
section see below, s. 11, p. 758. (e) Birmingham Excelsior, &c. v. 

{h) Beckett v. Tasker, 19 Q. B. D. Lane, (1904) 1 K. B. 65; cf. Axfordi’. 
7, p. 12. Eeid, 22 Q. B. D, 548, a case under 

(c) 61 L. T. 224. the M. W. P- A., 1870. 

{d) Jay V. Eobiiison, 25 Q, B. D. 
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her husband shall be in the same position in regard to it that they 
were in at common law or in equity prior to the Act (a). The first 
part of sect. 19 was apparently inserted not only to preserve 
unimpaired existing settlements, but also to secure as full an opera- 
tion to future settlements as could have been obtained at the date 
of the passing of the Act. That part received, however, a very 
wide interpretation. The words interfere with or aflfect” were 
construed as meaning '^invalidate or render inoperative,’’ and it 
was said that the second clause of sect. 19 showed that interfering 
with a settlement meant something different from affecting an estate 
created by it (h). 

In referring to this section, Mr. Justice Stirling said in Be 
Onsloiv {c)f "It seems to follow that the effect of the settlement 
will be determined just as it was before the Act, and no one, who, 
under the old law, could have taken any interest is to be deprived 
of such interest, but wdiere these principles have been applied and 
it has been ascertained that a married woman takes an interest, the 
incidents attached by the Act to the property of married women 
apply.” 

In that case, by a settlement on marriage in 1878, the reversion 
in personal estate had been limited in the usual way if the wife 
should survive, for her, her executors, administrators, and assigns. 
She survived and married again after the Act without a settlement. 
A question arose whether the separate use were attached to the 
reversion by the Act, so that she could dispose of it. The Court 
held that she could. In this case the settlement in question was 
not made on the existing marriage, but the judge did not treat this 
as material. 

On this construction any covenant contained in a marriage settle- 
ment which would have bound the property, had the Act of 1882 
never been passed, continues to bind the property despite the Act. 

Thus in cases where settlements dated before 1883 contained 
covenants to settle the wife’s after-acquired property, excepting 
property settled to her separate use, it has been held that property 
to which she became entitled after the Act did not come wdthin the 
exception in the covenant Uf property settled to her separate use, as 


(a) See Be Onslow, 39 C. D. 622; 
Be Lnmley (1896) 2 Ch. 690, 694 ; Be 
Darenport, (1895) 1 Ch. 361 ; Be 
■Williams, 76L. T. 150. 

{h) Armstrong, 21 Q. B. D. 264, 


per Lindley, L.J., pp. 270 et seq. 

(c) 39 6, D. 625 ; and see Be 
Sfconor, 24 0. D. 195 ; Be Whitaker, 
34 C. D. 227 ; Hancock v. H., 38 C. D. 
90; Williams, 76 L, T. 150, 
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that would have been to interfere with the settlement and so contrary 
to sect. 19 (u), and this even though the covenant were by the husband 
alone (6), 

The above stated principle of construction was fully applied to 
assignments and covenants by the husband alone. Thus, in Stevens 
V. Trevor Garrick {c)y a lady, an infant, by settlement made in 
1890 in contemplation of marriage joined with her husband in 
assigning a sum of 1,000Z. to which she was entitled. Subsequently 
on attaining twenty-one she disaffirmed the settlement ; it was held 
that sect. 19 prevented the separate use attaching under sect. 2, 
and consequently the assignment by the husband was effectual (d). 
Again, in Buckland v. B, {e) it was held that an agreement by an 
intended husband with the trustees of his infant intended wufe’s 
marriage settlement that property then in the hands of the trustees 
should be settled bound the property, since it would have bound 
the property had the Act of 1882 not been passed. 

The law has been changed by sect. 2 of the Act of 1907, printed 
at length above, p, 713. The first part of sect. 19 is left un- 
repealed, but a settlement, or agreement for settlement, by the 
husband or intended husband alone, respecting the woman’s 
property, is not valid unless she execute it, if of full age, or con- 
firzn it after she attains full age, but if she dies under age a settle- 
ment or agreement by her husband will bind property to which he 
becomes entitled which would have been bound if the Act of 1907 
had not been passed. It may be observed that this Act by no 
means removes all the difficulties caused by the construction which 
has been put upon s. 19 ; it merely prevents the husband’s acts 
alone from binding the wife’s property. 

15. Duration and Extent of Separate Use and of Eestraint on 
Anticipation, and when the latter can be dispensed with. 

As the separate use, and the restraint upon alienation, which is a 
modification of it, are creatures of equity called into existence merely 
for the purpose of securing to the wife the enjoyment of her own 
property free from marital rights and influence, they exist only when 
they are necessary for that purpose ; ^thus, property given to the 

(a) Be Stonor, 24 0. D. 625 ; Be v. H., 38 C. D. 90. 

Whitaker, 34 0. D. 227. (c) (1893) 2 Oh. 307. 

(b) Be Onslow, supra; of. Be Daven- (<^) And see Hancock i;. H., 38 C. D, 

port, supra; Be Stonor, 24 C. D. 195; 78 and 90. 

Be Whitaker, 34 0, D. 227 Hancock (c) (1900) 2 Oh. 534, 
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separate use of a woman, althoug’li subject to restraint upon antici- ^ 

patioii, may be aliened by lier at any time when she is discovert (a) ; 

that is to say, ivhen she is a feme sole before marriage (b), or when h 

she is a widow after her husband’s death (c), or after she has obtained 

a decree for judicial separation (d), or divorce (e) ; and it is now 

clearly settled, by the leading case of Tullett v. Armstrong, that 

although the separate estate, whether modified by restraint or not, 

is suspended while a woman is discovert, it is capable of arising upon 

the happening of any marriage, e.g,, the marriage of a divorced 

woman (/). . ^ 

In that case, Langdale, M.R., laid down the following rules 
deduced from the authorities : — That property given to a woman 
for her separate use, independent of ai\y husband, may, under the 
authority of this Court, be enjoyed by her during her coverture as 
her separate estate, although the property originally, or at any 
subsequent period or periods of time, became vested in her when 
discovert.” 

That, in respect of such separate estate, she is, by the Court, 
considered as a feme sole, although covert. Her faculties as such, 
and the nature and extent of them, are to be collected from the 
terms in ivliich the gift. is made to her, and will be supported by this 
Court for her protection. The words ^ independent of a husband,’ 
whether expressed or implied in the terms of the gift, mean no more 
than that this Court will not permit the marital power of the husband 
to be used, in contravention of the enjoyment of the property, 
according to the terms of the gift. If the gift be made for her sole 
and separate use, without more, she has, during the coverture, an 
alienable estate independent of her husband. If the gift be made 
to her sole and separate use, wnthout power to alienate, she has, 
during coverture, the present enjoyment of an unalienable estate ; 

independent of her husband. In either of these cases she has, when 
discovert, a power of alienation ; the restraint is annexed to the 
separate estate only (g), and the separate estate has its existence only 
during coverture ; whilst the woman is discovert, the separate estate, 

(a) Tullett V. Armstrong, 1 B. 1; see Waite v. Moiiaiid, 38 C. D. 135, 

affirmed 4 My. & C. 377. ^ (0. A.). 

(b) Woodmeston v. Walker, 2 Russ. (e) See judgment of Lindley, L. J., 

& M. 197 ; Brown v. Pocock, 2 My. & Watkins v, W., (1896) P,, p. 228. 

K. 189 ; Massey V. Parker, id, 174. (/) 1 B. 1, affir. 4 My. & 0. 377 ; 

(c) Jones V, Salter, 2 Russ. & M. 208. Shafto v. Butler, 40 L. J. Oh. 308. 

(d) Munt V, GKLynes, 20 W. R. 823 (g) See Me Lumley, p. 750, supra, 
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whether inodijied hy restraint or not, is siisjjended, and has no operation 
tliougli it is capable of arising upon the happening of a marriage. 
The restriction cannot be considered distinctly frohi the separate 
estate, of which it is only a modification. ^ ^ ^ there he no 

separate estate, there can be no such restriction as that which is now 
under consideration. The separate estate may, and often does exist, 
without the restriction, but the restriction has no independent 
existence ; when found, it is as a modification of the separate estate, 
and inseparable from it ” {a). 

As to when the restraint on anticipation ceases with respect to 
income payable to a married woman, see note 6 ‘^Form of Judg- 
ment, &c,” supra. 

A trust for the separate use of a woman may be confined to a 
particular coverture (&). 

Where, however, the words show that the separate use is intended 
to last during the whole life of the wife, the separate use, together 
with the restraint against anticipation, if any, will, unless destro^Td 
by the married woman while discovert, not only have been in effect 
during the past, but will also revive during any subsequent 
coverture (c). And see Stogdon v. Lee (d), where an annuit}^ was 
to be paid by trustees during the joint lives of the husband and his 
wife to her separate use without power of anticipation, and it was 
held that the separate use continued only during the joint lives of 
the husband and wife. 

Inasmuch as a woman has, wlwi discovert, full power over property 
settled to her separate use, though coupled with a restraint against 
alienation, the question sometimes arises whether the woman has 
not by her acts acquired the property unrestricted and unfettered by 
any trust or restraint, so that neither attach upon her marriage as 
they would do in the absence of such acts. For instance, when 
stock has been given to trustees for the separate use of a woman, and 
she afterwards, when discovert, has called upon the trustees to sell 
the stock, and received from them the proceeds of the sale, the trust 
for her separate use is clearly at an end {e), A woman, moreover. 


(a) See Baggett v. Meiix, 1 Coll. 
Ch. E. 138 ; Stogdon v. Lee, (1891) 1 
Q, B., p. 670 ; Be Q-affee, 1 Mac. & G, 
541 ; Scarborough v. Borman, 4 My. 
& C. 378 ; Hawkes v. Hnbback, 11 
Eq. 5. 

{1) Moore ik Morris, 4 Drew. 33; 


Shafto a;. Butler, 19 “W. E. 595. 

(c) llawkes v. Hubback, 11 Eq. 5 ; 
Re Gaffee, 1 Mac. & G. 541 ; Be Moly- 
neux, 6 Ir. E. Eq. 411. 

{d) (1891) 1 Q. B. 661 (C. A.). 

(f) Per Wood, Y.-O., in Wright v, 
2 John, 6^ H. 655 ; see also Mayd 
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2 vhen discovert^ has a right to call upon trustees for a transfer to her 
of property settled to her separate use, though it be without power 
of anticipation*(a). 

The question is more difidcult when property has been left to the 
separate use of a woman without the intervention of trustees. The 
authorities before the Act of 1882, however, appear to decide that 
when a woman, having property so given to her, allows it to remain 
in statu quOy in the same form of investment in which it was given to 
her, then on her subsequent marriage her husband must be con- 
sidered as adopting the property in the state in which it was left, and 
subject to the trusts which while in that state had been impressed 
upon it ; and the husband, moreover, will be converted into a trustee 
for the wife {h). 

But if the woman, being sui juris and discovert, deals with the 
property so left to her, by selling, and spending part of the proceeds 
and converting the rest into property of a different kind, the trust 
will be at an end : see Wright v. W, (c) ; there stock in the public 
funds was bequeathed to a woman for her separate use, without 
power of anticipation, but without the intervention of any trustee, 
and she afterwards being discovert and sui juris sold the stock and 
spent a portion of the proceeds, and invested the rest in shares of a 
joint-stock bank and Canada bonds. It was held that by so doing 
she determined the trust for her separate use. The mere circum- 
stance of its being possible to trace the proceeds of the sale, cannot 
enable the Court, where once the cestui que trusty being discovert and 
sui juris, has converted the property from its original form, and has 
dealt with it as absolute owner, to treat the property into which the 
proceeds of the sale can be so traced as still subject to a trust for 
her separate use (d). 

There is no distinction between a clause restraining anticipation 
and a clause restraining alienation, and therefore the share of a 
married woman in residuary real and personal estate given to her by 
will for her separate use toithout poiver of antlcipationy is not bound 
by her covenant to settle after-acquired property (e). But if she 
becomes entitled to property to her separate use, without any 

• 

V. Field, 3 0. D. 6S7, but see the com- 0. 408. 

merits of JsTay, J., on this case in Jte (c) 2 John. & H. 647. 

Eoper, 39 0. D., p. 490. (d) Ibid. 

(a) Buttanshaw/c. Martin, John. 89. (e) Jte Oiirrey, 32 0. D. 361, 

(5) Newlands t>, Paynter, 4 My. (Jfe 
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restraint uj^on alienation^ she may be compelled to bidng such 
property into settlement according to her covenant or agreement (a). 
And in Re Bankes (b) it was held, distinguishing Re durrejj (c), that; 
where a legacy was left to a woman payable on the determination of a 
prior life interest, with a declaration that moneys ];)ayable to any 
female during any coverture should be paid to her for her separate 
use when and as the same should become due and payable, and so that 
she should not have power to deprive herself of the benefit thereof by 
anticipation, the legatee was at the date of payment entitled to have 
the legacy paid to her, but that it was bound by her covenant to 
settle after-acquired property contained in an ante-nuptial settlement 
executed before the death of the testator. And where a marriage 
settlement settled a fund for tlie separate use of the wife ivith 
restraint on anticipation, and contained a covenant by the wife (then 
an infant) to settle future property, the C. A., reversing Kay^ J., 
held that she could not be compelled to elect between after-acquired 
property and her interest in the settled fund, but was entitled to 
retain both (d). A covenant in general terms to settle after-acquired 
property does not include a life interest or an annuity, in the absence 
of any indication in the settlement of a specific intention to include 
such interests (e). 

If a covenant to settle after-acquired property in which the wife 
joins contains an exception of such as should be otherwise 
settled,” pi’operty coming by will to the wife to her separate use 
free from the debts, contracts, or engagements of her husband will 
be excluded from the operation of the covenant (/). Although a 
married woman under the Act of 1882 takes property given to her 
by a will coming into operation after the commencement of the Act, 
as separate property, it will fall within a contract in a settlement 
to settle after-acquired property of the wife, although property 
settled and limited to her separate use and disposal is thereby 
excepted (g). 

Where there was attached to the separate use of a married woman 


(a) Campbell v. Bainbridge, 6 Eq. 
269 ; Butcher v. B., 14 B. 222; i?e 
Allnutt, 22 0. D. 275 ; Scholfield v, 
Spooner, 26 C. D. 94. 

(/>) (1902) 2 Ch. 333. 

(c) 32 C. D. 361. 

{(1) jRe Yardon, 31 C. D. 275. 

(e) Be Dowling, (1904) 1 Ch, 441, 


(/) Kane v. K, 16 0. D. 207. 
Lloyd V. Prichard, (1908) 1 Oh. 265. 

[g] Be StonoPs Trusts, 24 0. D. 195 ; 
Be Whitaker, 34 C. D. 227 ; Re Gar- 
nett, 33 0. D. 300 ; Re Onslow, 39 
C. D. 622 ; Married Women’s Property 
Act, 1882, s. 19. 
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a clause against anticipation, tlie Court liad former!}^ no power to 
release it from that restraint, even in cases where it would manifestly 
4)e for her benefit to do so (a). It is contrary to the principles of 
the Courts to allow a woman by her own conduct to discharge 
herself from the restraint (6). The Court therefore refuses to allow 
a sequestration to issue although the married woman is in con- 
tempt (o), and the Court has no power to order a settlement of her 
property subject to restraint, on her refusal to comply with a decree 
for restitution of conjugal rights (d). If, however, an estate w'as 
settled to the separate use of a married woman without power of 
anticipation but subject to prior equities, such, for instance, as 
raising the costs of a suit, the Court could direct a sale of the 
estate (e). 

It seems that the clause restraining a married woman from 
anticipation does not exempt her from the ordinary consequences of 
lapse of time and acquiescence (/), and that she can bind herself by 
a compromise with her trustees as to the amount of the sum settled 
to her separate use (g). But her separate estate restrained cannot be 
bound by estoppel (h). 


Statutory Powers in Court of dispensing with the Eestraint. 

The Legislature has in certain cases, either dispensed with, 
or enabled the Court to dispense with, the restraint against 
anticipation. 

(I.) Settled Estates Act, 1877, s, 50. — Where a married woman 
applies to tlie Court, or consents to an application to the Court, 
under this section, she must first be examined apart from her 
husband, touching her knowledge of the nature and effect of the 
application, and it must be ascertained that she freely desires to 
make or consent to such application ; and such examination shall 


(a) Eobinson. v. Wheelwright, 21 B. 
214 ; affirmed on appeal, 6 De Q-. M. 
& G-. 535 ; Smith v. Lucas, 18 0. D. 
531 ; Gaskell’s Trusts, 11 lur. (N. S.) 
780 ; Kenrick v. Wood, 9 Eq. 333. 

(5) Be Glanvill, 31 0, D. 532. 

(c) Hyde v. H., 13 P. D. 166. 

{d) Michell M., (1891) P. 208 ; 
see Hood-Barrs v. Cathcart (Nos. 1 & 
2), (1894) 2 Q, B, 559, where all these 


cases are considered. 

(e) Fleming v, Armstrong. 34 B. 
109. 

(/) D er bishir e v. Home, 3 De G. M. 
& G. 80 ; Davies v. Hodgson, 25 B. 
186. 

{g) Wilton r. Hill, 25 L. J. Cli. 156. 
(A) Bateman (Lady) v. Faber, (1898) 
1 Oh. 144, see supra, p. 752, 
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be made, wlietlier tiie liereditameiits wliicli are tlie subject of the 
application shall be settled in trust for the separate use of such 
married woman, independentl}^ of her husband, or not 7 and no clause^ 
or 2^'^'ovision in any settlement restraining anticipation shall prevent 
the Court from exercising, if it shall think fit, any of the powers 
given by this Act (a), 

(IL) Conveyancing and Law of Property Act^ 1881, s. 39. — By 
this section it is enacted that : — 

(1.) ^‘Notwithstanding that a married woman is restrained from 
anticipation the Court may, if it thinks fit^ where it appears to the 
Court to be for her henejltf by judgment or order, ivith her consent, 
bind her interest in any property.” 

(2.) “ This section applies only to judgments or orders made after 
the commencement of this Act, i.e. 1 Jan., 1882.” 

The Court has only power to remove the restraint with respect to 
some particular disposition and not to remove it generally (h). The 
principles on which the Court will grant or refuse such an applica- 
tion were discussed by Chitty, J., in the case of Re Pollard’s Settle- 
ment (c). The Court has first to consider wdiether it will be for her 
benefit (d), and the power is exercised with extreme caution, and 
only where a very strong case for its exercise is made out(e). In 
Re Bhiudell (/) it was held by the Court of Appeal that mere increase 
of income was not a sufficient “benefit” to the married woman to 
justify the Court in removing the restraint so as to enable her to 
effect a change of investment from Court securities into others of a 
speculative nature, even though sanctioned by the settlement. In 
Hodges v. Hfg) foreign creditors of the wife (domiciled abroad) 
pressed her for payment of her debts, and, it being clear that on 
her death funds in Court would be assets for the payment of her 
debts, the Court directed that a portion of the funds should be paid 
out to her. The restraint has been released to enable married 
women absolutely entitled to convey, the purchase-money being 


(a) See Oarson, R. P. S., p. 645. 

(b) Ee Warren, 49 L. T. 696 (0. A.). 

(c) (1896) 1 Ch. 901 ; affirmed (1896) 
2 Ch. 552 ; Paget r. P., (1898) 1 Oh. 
470. 

{cl) lie Little, 40 C. L. 424 (C. A.), 
(e) lie Little, 40 0. D., p. 424 ; 
and see Tampliii a. Miller, 30 W. 


E. 422 ; Re Jordan, 55 L. J. Ch. 
330. 

(/j (1901) 2 Ch. 221. 

{g) 20 0. D. 749 ; and see Re Little, 
36 0. D. 701 ; Sedgwick r. Thomas, 48 
L. T. 100 ; Re Ourrey, 56 L. T. 80, 
enable leases to be granted. 
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paid to the trustees (a). In lie Milner (b) the restraint was removed 
imtil further order, to allow income to be applied in payment of 
policies and ifiterest. In this case and Re C's Settlement (c) the 
husband got considerable benefit. In Re Jordan (d) the order was 
refused, as it might have caused a forfeiture of the woman’s interest, 
and so in Re Little (e), as it would have enabled her to obtain a 
personal benefit by the release of a limited power of appointment 
among her children (/). 

An application under the section should in general be made by 
summons in chambers, and not by petition (g), and the consent of 
the married woman need not always be taken by a separate examina- 
tion (/i), and senible the trustees of the settlement need not be 
served (t). 

It may here be noted that a restraint on anticipation contained 
in the settlement does not prevent the exercise by a married woman 
tenant for life under the Settled Land Act, 1882, of any power 
under that Act (k). 

(III.) Trustee Act, 1893, s. 45 (Z). — This section enacts that : — 

(1.) Where a trustee commits a breach of trust at the instiga- 
tion or request or with the consent in writing of a beneficiary, the 
High Court may, if it thinks fit, and notwkhstanding that the 
beneficiary may he a married woman entitled for her sejmrate use and 
restrained from anticipation, make such order as to the Court seems 
just, for impounding all or any part of the interest of the beneficiary 
in the trust estate by way of indemnity to the trustee or person 
claiming through him.” 

(2.) This section shall apply to breaches of trust committed as 
well before as after the passing of this Act, but shall not apply so as 
to prejudice any question in an action or other proceeding which 
was pending on the twenty-fourth day of December one thousand 


(a) i?e Tippett and Newbould, 37 0. D. 
444 ; Bates v, Kesterton, (1896) 1 Ch. 
lo9, 165. 

{h) (1891) 3 Ch. 547. 

(c) 56 L. J. Ch, 556. 

\d) 54 L. T. 127. « 

(e) 40 C. D. 418. 

(/ ) And see Carson, E. P. S., p. 586 ; 
Seton (1901), Porms of Orders, pp. 905 
—908. 

[g) die Lillwall’s Settlement, 30 


W. E. 343 ; but see Be Blundell, (1901) 
2Ch.221. 

Ji) Be Currey, 56 L. T. 80; see 
Hodges y, H., supra. 

(t) Be Little, 36 C. D. 701 ; but in 
practice the Court frequently directs 
they should be served. 

(k) Sect. 61, sub-s. 6, S. L. A. 1882. 
{1) Eeplaciug sect. 6 of the Trustee 
Act, 1888. 
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weight hundred and eighty-eight, and is pending at the commence- 
ment of this Act.’' 

The general effect of this section and of sect. 6 of the Trustea 
Act, 1888, which this section replaces, was considered by the Court 
of Appeal in Fletcher v. Gollis (a), and is dealt with infra (b). The 
powers of the Court to indemnify trustees are extended, but the pre- 
viously existing rights and remedies of trustees are not curtailed (c). 
The law is not altered save by giving greater power to the Court (d). 
The principles which governed the grant of relief before the statu- 
tory change apply to the extended relief which can now be given. 
The Court, as a condition to assisting the trustee by allowing him 
to retain or charge a married woman’s separate estate, required him 
to show that the charge or retainer was created by her with full 
knowledge of all the circumstances (e). Acquiescence in or a|)proval 
of the breach of trust was not sufficient ground for charging a 
married woman’s separate estate (/). These principles are applicable 
where relief is asked for under this section, and were given effect to 
in Bolton v. Curve (^), where it was sought to impound a life interest 
restrained from anticipation. In that case Romer, J., said, In my 
judgment it is the duty of a trustee to protect a married woman 
against herself when she, as a beneficiary restrained from anticipa- 
tion, asks him to commit a breach of trust. And I do not think 
that a trustee ought to be allowed to deliberately commit a breach 
of trust at the request or with the consent of such a beneficiary in 
the hope and expectation that the Court will afterwards assist him by 
removing the restraint on anticipation and give him a security for the 
breach of trust which at the time he had no right to look to ” Qi). 

(IV.) In cases within the Married Women’s Property Act, 1898, 
s. 2, the Court can order payment of costs out of property subject 
to restraint (i). 


(a) (1905) 2 Ch. 24. 

(5) Vol. II. in note to Townley v. 
Sherborne. 

(c) Fletcher Oollis (a), supra. 

(d) Bolton V, Ourre, (1895) 1 Oh. 
544, at p. 549. 

(e) Sawyer v> S., 28 0. D. 595, at 
p. 603. 

(/) Ibid., p. 605. 

\g) (1895) 1 Oh. 644; Eicketts v. 
E., 64 L. T. 263 ; but cf. Grrifiith v. 
Hughes, (1892) 3 Ch. 105 ; and see Re 


Holt, (1897) 2 Ch. 525; Molyneux a. 
Fletcher, (1898) 1 Q. B. 648. 

{h) Bolton V. Ourre, supra, at p. 551. 
(t) See Married Women’s Property 
Act, 1893, s. 2, supra, p. 712 ; Bresel 
V. Ellis, (1905) 1 K. B. 574; and com- 
pare Grordon v, Gr., (1904) P. 163, 
and Nunn v. Tyson, (1901) 2 K. B. 
487 ; and as to married woman suing 
by next Mend under the Act of 1882 
before the Act of 189?, Bee Re G-lanvill, 
31 C. D. 532. 
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16, Married Woman Trustee^ 


. As to a married woman becoming a trustee, sect. 24 of the Married 
Women’s Property Act, 1882, provides that the word ^‘contract” 
in the Act shall include the acceptance of any trust, or the office of 
executrix or administratrix, and protects the husband from liability 
unless he has acted or intermeddled ; and sect. 18 enables a married 
woman who is an executrix or administratrix to act in such office as 
if she were a feme sole.'' See as to the law before the Act, Lewin 
on Trusts (a) and cases there cited ; and judgment of Cotton, L.J., 
in Baliin v. Hughes (5) ; and as to a married woman being adminis- 
tratrix or executrix before the Act, see Williams on Executors (c). 
As regards the law since the Act, it seems to have been generally 
assumed that it enables any woman to accept the office of trustee or 
administratrix and act without the concurrence of her husband 
whether she had separate estate or not. So in Re Ayres id) it was 
held that it is not now necessary for the husband to join in the 
administration bond, and in Re Hawksworth {e), where it appears 
that money was to be paid to a married wnman either as executrix ‘ 
or as trustee, ChiUy,.J., said that the words ‘‘on her separate 
receipt” were not necessary since the Act. No question was raised 
in these cases whether or not it was necessary that the married 
woman should have separate estate at the time of accepting a trust 
without her husband’s concurrence, as in cases of contract, and the 
doubt, if any real doubt existed, seems for the future to be removed 
by the Married Women’s Property Act, 1898. 

The 18th sect, of the Married Women’s Property Act, 1882, gives 
express power to a married woman to transfer certain stocks and 
funds vested in her as an executrix or trustee, and sect. 16 of the 
Trustee Act, 1893, replacing sect. 6 of the Vendor and Purchaser Act, 
1874, enacts that “ when any freehold or copyhold hereditament shall 
be vested in a married woman as a bare trustee she may convey or 
surrender the same as if she were a feme sole." In Re Harkness, dc., 
Contract (/), North, J., held that a married woman could not con- 
vey the legal estate in real estate vested in her as trustee without 
a deed acknowledged with*the concurrence of her husband. But 


(a) (1903) 32. 

(b) 31 0. D. 390. 

(c) Yol. i. (1905), p. 160. 
{d) 8 P. D. 168. 

W. N. (1887), p. 113. 


(/) (1896) 2 Oh. 358 ; and see Ite 
Brooke and Fremlin, &c., (1898) 1 
Oh. 647 ; Jte West and Hardy, &c., 
(1904) 1 Oh. 145. 
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the law has been altered by the Married Women’s Property Act, 
1907, s. 1 (a). 

.17. Pin-Money. ^ ' 

It was said in the leading case of JSotmrd v. Digby (6), that no 
definition of pin-money was to be found in the books upon which 
reliance could be placed; that the line which divided it from the 
separate property of the wife could not be traced with any distinct- 
ness, or in a way on which dependence could be placed. 

Pin-money, however, may be described with sufficient accuracy to 
be an allowance settled u|)on the wife before marriage for the wife’s 
expenditure on her person ; it is to meet her personal expenses, and 
to deck her person suitably to her husband’s dignity, that is to say, 
suitably to the rank and station of his wife (c). Grifts or gratuitous 
payments may from time to time be made by the husband for the 
same purposes (d). 

When so settled, her savings thereout will be protected as her 
separate property, against her husband and those claiming under him. 
But when not so settled, her savings will be assets, for the payment 
of her husband’s debts, in the hands of his executor (e). 

It has been held that where the wife permits her pin-money to 
run in arrear, she cannot, on the death of her husband, claim arrears 
for more than one year prior to his death ; for the very object of the 
allowance of pin-money being to enable the wife to deck her person 
suitably to her husband’s rank without having recourse to him con- 
tinually for small sums of money, excludes the supposition that she 
may accumulate her pin-money while her husband pays her bills (/). 

Where, however, a wife from time to time demanded the arrears of 
her pin-money from her husband, and he promised that she should 
have it at last, it was held by Hardwicks , C., that she was entitled 
to all the arrears due at her husband’s death (^). On the other 
hand it has been held that where a husband has paid for all the 
wife’s apparel, and provided for all her private expenses, she cannot, 
it seems, at any rate where there is no evidence that she ever 
demanded her pin-money, claim for any arrears at the death of her 


(a) See the section printed at p. 713, 
supra, 

{h) 8 Bli. N. E. 224 at p. 259 ; 2 CL 
& Fin. 634. 

(c) 8 Bli. N. E. p. 268. 

(d) 2 Bright, H. & W. 288 ; Eoper, 
H. & W., 2nd ed., 132. 

W. & T. — VOL, I. 


(e) Williams, Exors., vol. i. (1905), 
p. 672,®citing Willson v. Pack, Pr. Oh. 
583. 

(/) Peacock v. Monk, 2 Yes. Sen. 
190 ; Howard v. Digby, 8 Bli. N. E. 
224, at p. 267. 

{g) Eidout v. Lewis, 1 Atk. 269. 

49 
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liusband {a). And even where the wife has been a lunatic, if the 
husband has maintained her in a manner befitting her rank and 
• station, providing all those things for her for which her pin-money 
was set apart, neither she nor a fortiori her personal representatives 
can claim any arrears of pin-money (&). 

The personal representatives of the wife cannot go back for a year 
or even any part of a year, for the arrears of pin-money, for the 
allowance of pin-money has relation only to the personal dress and 
expenses of the wife (c). 


18. Paraphernalia (c2). 

The right to paraphernalia (e) was a common law limitation in 
favour of a widow of the rights of the personal representatives of 
her deceased husband. A married woman during her coverture 
could own no personal chattels ; whatever chattels she acquired by 
whatever title passed to her husband. A gift to her by her husband 
even of articles of personal use and ornament gave her no title ; her 
husband could not divest himself of his owmership in her favour. 
At his death, however, she could claim certain chattels as her para- 
phernalia against his representatives. Paraphernalia consisted of 
apparel and ornaments actually used by the wife or appropriated to 
her use during the coverture with her husband’s consent. 

Her title apparently depended upon her actual user with the 
consent of her husband, and her enjoyment might have come from 
the act of her husband or a stranger (/). 

Under the Married Women’s Property Act, 1882, a gift by a 
husband to his wife of ornaments or wearing apparel in the absence 
of an express agreement between them vests the property in her 


(a) Powell ‘V. Hankey, 2 P. W. 84 ; 
Thomas v. Bennet, 2 P. W. 341 ; 
Powler V, P., 3 P. W. 355. 

[h) Howard v. Digby, 8 Eli. N. E. 224; 
2 Cl. & Pin. 634 ; Jodreli v. J., 9 B. 
45 ; and see Yaizey, Settlements 
(1887), pp. 788, 792. 

(c) Howard v. Digby, 8 Bli. N. E. 
245. 

{d) The law as to paraphernalia has 
recently been discussed in the Court 
of Appeal in Ma88oa Tempi) er & Go. 
y. Be Fries, (1909) 2 K B. 831, dis- 
approving of the dicta of Jeune, P. in 
Tasker v, T., (1895) P. pp. 5 & 6, and 


it appears doubtful whether the right 
of paraphernalia can ever be claimed 
where the marriage took place after 
1882. The majority of the Court of 
Appeal, Cozens Hardy, M. E., and 
Kennedy, L. J., declined however to 
express any opinion whether a widow 
could or could not claim paraphernalia. 
A note upon this subject is accordingly 
retained. 

(e) See the judgment of Parwell, 
L. J. in Masson Templier v, De Pries, 
supra, in which the nature and basis 
of the right are discussed fully. 

(/) See e.y., Jervoise v, J., 17 B. 566. 
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absolutely as ber separate estate and no question of paraphernalia 
can possibly arise (a). Where the right to paraphernalia exists (b) 
the following rules appl}^ 

The wife has no power to dispose of her paraphernalia during her 
husband’s life (c). The husband, however, may by act mter vivos 
during the life of his wife, dispose of her paraphernalia either by 
sale or gift(d). He cannot, however, dispose of them by will(^), 
but if he does so and confers other benefits upon the wife by his 
will, she will be put to her election between her paraphernalia and 
the benefits she ma}? take under the will (/). The paraphernalia of 
the wife are liable to the debts of the husband (g). In the adminis- 
tration of assets, however, the widow’s claim to her paraphernalia is 
preferred to general legacies (It). As to marshalling, see note to 
Aldrich v. Cooper, supra. 

Where, however, a husband only pledges the wife’s paraphernalia 
and dies leaving a sufficient estate to redeem the pledge and pay all 
his debts, she is entitled to have it redeemed out of his personal 
estate even to the prejudice of legatees (i). 

The widow may bar her right to paraphernalia by settlement {k), 
and if her husband bequeaths to her her paraphernalia for life, and 
she dies without claiming them as paraphernalia, she will, it seems, 
be presumed to have elected to take tliem under the will, and her 
executor or administrator will not be entitled to them {!). 

Old family jewels of the husband, though worn by the wife, do not 
constitute part of her paraphernalia, unless she has acquired them 
by gift from her husband with that intention {m). See p. 772, infra. 

It must be borne in mind that where articles such as ordinarily 


(a) See Masson Temilier v. De 
Fries, supra. 

(b) It appears that the reasons given 
by FarioelU T. J., in Masson Templier 
i\ De Fries aie conclusive against the 
existence of the right in any case in 
which the rights of the husband and 
wife to the chattels in question were 
during the covertoe regulated by the 
Married Women’s Property Act, 1882, 
but that the right may exist where chat- 
tels came into a wife’s use before 1883. 

(c) 1 Bright, H. & W. 287. 

{d) 1 P. W. 730 ; Wilcox v. Grore, 
11 Yin. Abr. 180, PI. 19 ; Northey r. 
N., 2 Atk, 78 ; Seymour v. Tresilian, 


3 Atk. 358, 359. 

(e) Seymour v, Tresilian, suxna ; but 
see Hastings v. Douglass, Oro. Car. 344. 

(/) Churchill v. Small, 2 Kenyon 
Rep., part 2, p. 6. 

{g) Campion v. Cotton, 17 V. 273 ; 
Ridout V. The Earl of Plymouth, 2 
Atk. 104. 

(A) Tipping V, T., 1 P. W. 730 ; 
Snelsbn v. Corbet, 3 Atk. 369. 

(i) Graham v. Londonderry, 3 Atk. 
393. 

(/c) Gholmely v, 0., 2 Yern. 83. 

{1) Clarges v, Albemarle, 2 Yern. 247. 
{m) Jervoise v. J., 17 B. 566 ; Laing 
V, Walker, 64 L. T. 527. 

49 2 
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constitute paraphernalia are given to the wife, either before or 
after marriage, b}^ a relative or friend, they were even before the 
•Married Woinen’s Property Act, 1882 , considered as given to her 
separate use, in which case, as we have before seen, she may dispose 
of them as a feme sole and they will not be liable to the debts 
or disposition of her husband. Thus, in the leading case of 
Graham v. Londonderry (a), the question in the cause between 
Mr. Graham and Lord Londonderry was, whether Lady Londondeny, 
then the wife of the plaintiff, but originally the wife of the then late 
Lord Londondeny, was entitled in her own right, or as paraphernalia, 
to particular jewels thereafter mentioned. First, as to diamonds 
given to her by Governor Pitt, her husband’s father, and which were 
a present to her on the marriage with his son, liardivicke^ C., said, 

This Court of latter years has considered such a present as a gift 
to the separate use of the wdfe, and I am of opinion she is entitled 
in her own right.” The next question was as to four diamonds set 
about the picture of the late Regent of France. Lord London- 
derry returned from France, and delivered this picture to Lady 
Londonderry, and said at the same time it was a present sent to her 
by the Regent of France. With respect to this, his Lordship said, If 
this be a present from the Regent of France, it falls under the same 
rule, for being a present from a stranger during the coverture, it 
must be construed as a gift to her separate use, though I do not 
think it so clear a case as the others ” (&). 

Gifts also from the husband to the wife may be made to her 
separate use, where they are made to her absolutely and not merely 
to be worn as ornaments to her person only. See Graham v. 
Londonderry, supra, where Lord Hardwicke says, have indeed 
admitted a husband may make such gifts, but wdiere he expressly 
gives anything to a wife to be worn as ornaments of her person onlj^ 
they are to be considered as mere paraphernalia, and it would be of 
bad consequence to consider them as otherwise : for if they were 
looked upon as a gift to her separate use, she might dispose of them 
absolutely, which would be contrary to his intention ” (c). Under 
the present law the question would be whether the wife became 
owner free from any obligat?on, or whether her rights were controlled 
by agreement with her husband (d). 

{a) 3 Atk. 393. (c) See Grrant v. G., 34 B. 623 ; 13 

(h) See also Lucas v, L., 1 Atk. W. E. 1057 ; Be Breton’s Estate, 17 
270; Brinckmau v. B., 3 Atk. 394, C. D. 416. 

cited. Sed vide Jervoise v, J., 17 B, (d) See Masson Templier 2 ;. Be Fries, 
566. supra. 
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Jurisdiction of Equity as to Proceedings at law: 

Principles on which equity restrains proceedings under a judgment 
obtained at law. 

Magdalen College, 39 Hen. 8, seised in fee of the Eectory 
of Christ’s Church, and the Co vent Garden, without Aldgate, 
London, containing seven acres, demised them for seventj^-two years 
rendering 40Z. per annum for the rectory, and 9L for the garden. 
And 17 Eliz. (fifty years of the said lease being expired), the Queen, 
at the suit of the said College, licensed them to alien, which they 
did, and then received for the rectory 251. per annum, and 151. for 
the garden. It being her Majesty’s intent that the College should 
be advanced greatly in profit, by having the Rectory to them and 
their successors, discharged of the lease for years, which in present 
was worth to them but 501. per annum, the utmost rent ; the 
same was accordingly performed by a conveyance to her Majesty, 
and by her Majesty to Spinola and the Rectoiy, from Spinola to the 
College ; after which, Spinola and the Earl of Oxford, his assignee, 
and his under tenants have built upon the Garden one hundred and 
thirty houses, and therein bestowed 10,000/., wdiich assignee and 
his under tenants have bonds and security given for the enjoyment 
thereof, to the sum of 20,000Z. 

Note . — The College is hereby advanced 1,700/. more than they 
should have been if the former lease had continued, which is not 
yet expired. 

This conveyance having been in peace forty years, and thus 
advanced by the purchasers from a thing of little value to a great 

(a) S. C., Toth. 126 (edit. 1823), nom. Comes Oxon v. NeetL 


774 


JURISBICTIOK* 


Earl of Oxford’s Cas6. 

and considerable one ; and it being a general case wliereln persons 
of all degrees^and callings have made purchases, they resting secure 
*on its passing through the Crown, the greatest protection. 

The present Master of the College having by undue means 
obtained possession of one of the one hundred and thirty houses, 
whereof one Castillion was lessee, who, being secure of his title 
both in law and equity, sealed a lease thereof for three years to one 
Warren, who thereupon brought an ejectment against one John 
Smith, for trial of the title in B. K. Wherein a special verdict was 
had ; and while that depended in argument the lease ended, and so no 
possession could be aw’'arded for the plaintiff nor fruit had of his suit. 

Yet he proceeded to have the opinion of the Judges to know the 
law (which was a voluntary act of his), to the intent, if the law were 
with him, he might begin a new suit at law, and spare to proceed in 
equit 3 q and if the law were against him, that then he might proceed 
in Chancery. And the judges of that Court having delivered their 
opinions against his title, before any judgment entered upon the 
roll, the Earl and Mr. Wood, for themselves and their lessees, 
preferred their bill in Chancery ; and then judgment (i.c., in the 
action in the King’s Bench) was entered, quod querens nil capiat per 
hillam {a). 

To which bill in Chancery the defendant put in a plea and 
demurrer, alleging the conveyance to be void by the statute of 
13 Eliz., and that they evicted one house, parcel of the premises, 
ky judgment at law; which plea and demurrer were referred by order 
to Sir John Tindal and Mr. Woolridge, who reported that they 
thought it fit the cause should proceed to hearing, notwithstanding 
the plea and demurrer ; and afterwards, in default of an answer, an 
attachment was awarded against the defendants, whereupon they 
were attached, and a ceqn corpus returned, and by. order of the 
22nd of October, 13 Jac. 1, they were committed to the Fleet for 
their contempts in refusing to answer ; and do now stand bound 
over to answer their contempts, they still refusing to answer. 

And now this term it was argued, that the defendants thus 
standing in contempt, &c., may be sequestered until answer. 

[Lord Chancellor Ellesmere] — 1. The law of God speaks for 
the plaintiff, Deut. xxviii. 

(a) See Magdalen College case, 11 Co, 66, b. 
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2. And equity and good conseience speak wholly for him. 

3. Nor does the law of the land speak against him. But that 
and equity ought to join hand in hand in moderating and restraining 
all extremities and hardships. 

By the law of God, he that builds a house ought to dwell in it ; 
and he that plants a vineyard ought to gather the grapes thereof; 
and it ivas a curse upon the wicked, that they should build houses 
and not dwell in them, and plant vineyards and not gather the 
grapes thereof. Dent, xxviii. 30. 

And yet here in this case, such is the conscience of the doctor, 
the defendant, that he would have the houses, gardens, and orchards, 
which he neither built nor planted ; but the Chancellors have 
always corrected such corrupt consciences, and caused them to 
render q^idd pro quo ; for the common law itself will admit no 
contract to be good without quid pro quo, or land to pass without a 
valuable consideration ; and therefore equity must see that a pro- 
portionable satisfaction be made in this case. 

As in the case of Peterson v. Hickman, the husband made a 
lease of the wife’s land, and the lessee being ignorant of the 
defeasible title, built upon the land, and was at great charge therein ; 
the husband died, and the wife avoided the lease at law, but was 
compelled in equity to yield a recompense for the building and 
bettering of the laud. For it was so much the more worth unto 
her ; and wheresoever one hath a benefit, the law will compel him 
to give a recompense, as if cestui que use sell the land to one that 
hath no notice of the use, and dieth ; by reason that he had the 
benefit of the sale, his executors were ordered to answer the value 
of the land out of his estate, as appeareth by a judgment roll of 
34 Hen. 6. 

And his Lordship, the plaintiff in this case, only desires to be 
satisfied of the true value of the new building and planting since the 
conveyance, and convenient allowance for the purchase. 

And equity speaks as the law of God speaks ; but you would 
silence equity. 

First. Because you have a judgment at law. 

Secondly. Because that judgment is upon a statute law. 

To which I Simviev , — 

First, As a right of law cannot die, no more can equity in 
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chancery die ; and, therefore, nullus recedat a Cancellarid, sine 
remedio (a). Therefore, the Chancery is always open ; and although 
the term he a^djourned, the Chancery is not ; for conscience and 
equity are always ready to render to every one their due (b). The 
Chancery is only removable at the will of the King and Chancellor ; 
and by 27 Ed. 3, 15, the Chancellor must give account to none, but 
only to the King and Parliament. 

The cause why there is a Chancery is, for that men’s actions are 
so divers and infinite, that it is impossible to make any general law 
which may aptly meet with every particular act, and not fail in some 
circumstances. 

The office of the Chancellor is to correct men’s consciences for 
frauds, breach of trusts, wrongs, and oppressions, of what nature 
soever they be, and to soften and mollify the extremity of the law, 
which is called summum jus. 

And for the judgment, &c., law and equity are distinct, both in 
their Courts, their judges, and the rules of justice ; and yet they both 
aim at one and the same end, which is to do right; as Justice and 
Mercy differ in their effects and operations, yet both join in the 
manifestation of God’s glory. 

But in this case, upon the matter there is no judgment, but only 
a discontinuance of the suit, which gives no possession ; and although 
to prosecute law and equity together be a vexation, yet voluntarily 
to attempt the law in a doubtful case, and after to ’resort to equity, 
is neither strange nor unreasonable. 

But take it as a judgment to all intents, then I answer, that in 
this case there is no opposition to the judgment, neither will the 
truth or justice of the judgment be examined in this Court, nor any 
circumstance depending thereupon, but the same is justified and 
approved ; and therefore a judgment is no let to examine it in equity, 
so as all the truth of the judgment, &c., be examined. 

No possession is established by the King’s writ, after that any 
judgment is sought to be impeached ; for when the plaintifi*, by his 
lessee seeking relief at the common law, is barred, then is his time 
to seek relief in Chancery when the common law is against him ; 
Doctor and Student, fol. 16. A serjeant is sworn to give counsel 
according to law, — that is, according to the law of God, the law of 
(a) 4 Ed. 4, 11, a. (5) 9 Ed. 4, 11, a. 
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reason, and the law of the land; and upon both the laws of God 
and reason is granted that rule, viz., To do as one tvoidd he done 
unto. 

And, therefore, where one is bound in an obligation to pay money, 
payeth it, and takes no acquittance, by the common law he shall be 
compelled to pay the money again. But when it appeareth that the 
plaintiff will recover at law, the serjeant may advise the defendant to 
take a subpoena in Chancery, notwithstanding his oath. 

So 1 Hen. 7, 14, if he deliver an acquittance without seal, or the 
money is paid within a short time after the day, or if he lose the 
acquittance, if judgment be had in any of these cases, the party may 
resort to equity (a). 

Also, after judgment in those cases, if the party have a release, he 
may have an audita querela^ which is a Latin bill in equity, if the 
other party’s conscience be so large as to demand a double satisfac- 
tion. So, if the statute be entered into by duress or menace, though 
the party be in execution, yet he may avoid it by duress of imprison- 
ment (Z)); and yet it is a judgment upon record; and so of a 
judgment by a confession and satisfaction, acknowledged by a letter 
of attorney, which is lost or cannot be produced. 

And in the case of Harning v. Castor (c), in B. R. on an audita 
querela brought per opinionem curioe, if a judgment be given upon 
an usurious contract, aud it is part of the agreement to have a judg- 
ment, the defendant may avoid such judgment by an audita querela, 
or by a scire facias, brought upon the same. 

So, if a judgment be had against an infant by covin, as if an infant 
be inveigled to be bail for one in any Court at Westminster, he may 
have an audita querela to avoid the same {d). So, if judgment be 
had by covin or collusion against an executor, to defraud the creditors, 
if it be pleaded in bar. The covin and collusion may be averred at 
law b}^ replication, and the judgment frustrated thereby {e) ; and 
note, every outlawry is a judgment, yet the party may have remedy 
in conscience against him that caused him to be outlawed without 
just cause (/). 

(a) 22 Ed. 4 ; & 7 Hen. 7, 11. 

(5) 15 Ed. 4 ; Eitz. Nat. Brev. 104, 

L. 5, Ed. 4, Auditi Querela, 27. 

(c) Micb., 3 Jac. 

(d) Trin., 7 Jac., Markham v. 


Turner, and 8 Hen. 6, 10. 

(e) 3 Hen. 6, 36. 

(/) Doctor and Student, lib. 2, cap. 
21 ; 21 Hen. 7, 7 ; 9 Hen. 6, 20. 
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So, if one neglect to enrol liis deed of bargain and sale, being his 
only assurance, as in Jacg[ues and Huntley's Case, in this Court, 
13° Junij, 1599, and the bargainor brings an ejectione fimice against 
him, and hath judgment, the bargainee may resort to Chancery, and 
there be relieved, if not for the land, yet for the money paid. 

And in Morgan and Fairy's Case (a), a woman had an estate in a 
house for her life, dispunishable of waste, and yet she was enjoined 
not to commit waste in the house, contrar}^ to the case of Lewis 
Bowles, (h) : {qiiere^ if not because of the prejudice to him in 
remainder ?) 

By all which cases it appeareth, that ivhen a judgment is obtained 
by oppi'ession, wrong, and a hard conscience, the Chancellor will 
frustrate and set it aside, not for any error or defect in the judg- 
ment, but for the hard conscience of the party ; and that, in such 
cases, the Judges also play the Chancellors ; and that these are not 
within the statute (c) ; which is, that after a judgment given in 
the Court of our Sovereign Lord the King, the parties and their 
heirs shall be in peace until the judgment be undone by attaint or 
error. 

But, secondly, it is objected, that this is a judgment upon a statute 
law. 

To which I answer, It has ever been the endeavour of all Parlia- 
ments to meet with the corrupt consciences of men as much as might 
be, and to supply the defects of the law therein ; and if this cause 
w^ere exhibited to the Parliament, it would soon be ordered and 
determined by equity ; and the Lord Chancellor is, by his place under 
his Majesty, to supply that power until it may be had, in all matters 
of meum and tuum, between party and party ; and the Lord Chan- 
cellor doth not except to the statute or the law (judgment) upon the 
statute, but taketh himself bound to obey that statute, according to 
8 Ed. 4 ; and the judgment thereupon may be just ; and the College, 
in this case, may have a good title in law, and the judgment yet 
standeth in force. 

It seemeth, by the Lord Coke's report, in Dr. Bonham's Case (d), 
that statutes are not so sacred as that the equity of them may not be 

(a) Pasch., 27 EHz. 

Ih) 11 Co. 79 ; 1 Roll. Rep. 177 ; 

Raym, 284. 


(c) 4 Hen. 4, cap. 23. 
Id) 8 Co. 118. 
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examined. For lie saitb, that in many cases, the common law hath 
such a prerogative as that it can control Acts of Parliament, and 
adjudge them void ; as, if they are against common right or reason, 
or repugnant or impossible to be performed ; and for that he 
vouches, 8 Ed. 3, 30; 33 Ed. 3, Cessavit, 41, 42 ; Nat. Brev. 209 ; 
Plowd. 110 ; 27 Hen. 6, Annuity, 41 ; 21 Eliz. Eot. 303. And yet 
our books are, that the acts and statutes of Parliament ought to 
be reversed by Parliament (only), and not otherwise (a), and, upon 
that reason, the Lord Chancellors, since the device of the action to 
be brought by Parsons upon the statute of 2 Ed. 6, have enjoined 
the stay thereof. 

And the Judges themselves do play the Chancellors’ parts upon 
statutes, making construction of them according to equity, varying 
from the rules and grounds of law, and enlarging them pro hono 
publico, against the letter and intent of the makers, whereof our books 
have many hundreds of cases (C. Will you, then, have equity sup- 
pressed in all cases wherein a judgment at law, or upon a statute, is 
had ? 

The use of the Chancery has been in all ages to examine equity in 
all cases, saving against the King’s prerogative (c) ; then you must 
have a special statute to except the Chancellor. For general statutes 
do extend to sill the particular usages of the great Courts at West- 
minster, especially of the Chancery, and especially for matters of 
equity. 

In Chanceiy upon a recognizance, a capias may be awarded, and the 
proceedings of that Court shall close up the mouths of the Judges of 
the common law, notwithstanding the statute of Magna Charta, 
chap. 29 : Quod nullus liber homo capiatur aiit imprisonetur nisi 
per legale judicium parium suorum vel iDer legem terrse.” And so it 
was adjudged in Clement Parsoji^s Case, 21 Eliz. in the Exchequer, 
which you may see in 8 Co, 142 ; and 25 Eliz., in Martin ami Bye's 
Case, and in 7^ Jac. in Com. Banco, Migham's Case, and Kilway's 
Case, vouched to be adjudged, 9 Co. 29, vide Doctor and Student, 
306 a ; and every Court at Westminster ought to take notice of the 


(a) Bro. tit. “Error,” 65, &c. ; and 
1 Hen. 6, 28 ; 21 Ed. 4, 46 ; 29 Ed. 3, 
24. 

il) 15 Hen. 7, and 14 Hen. 7, 14; 


42 Ed. 3, 6, &c. 

(c) As 35 Hen. 6, 27 ; 11 Hen. 4, 
16 ; and Doctor and Student, lib. 2, 
cap. 5, 16. 
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usages and customs of the rest of the Courts at Westminster, 
which are as a. law to those Courts, and of which the common law 
takes notice (a). 

The statute of 5 Eliz. c. 9, of Perjury, directeth how perjury shall 
be punished, saving the authority of the Star Chamber ; yet, for 
perjury, committed in Chanceiy, either in an affidavit or an answer, 
&c., if such perjury appear to the Chancelloi*, the party may be 
punished according to his direction. 

Also, no Exchequer man hath privilege against a subpoena, for 
matters between party and party, where the King’s interest cometh 
not in question (b), and yet their privilege hath several statutes that 
give strength thereunto ; but the use and precedents of the Chancery 
are not altered by those laws. 

And if a statute staple be extended, which by the statute is a 
judgment of itself, and the execution thereof is directed by the 
statute; yet it hath been usual in all ages to moderate the hard con- 
sciences of the conusees, and if they have been satisfied with their 
costs and damages, after the rate of the full value of the land, the 
land hath been discharged by a decree of equity. 

Thirdly, The law of the land speaks not against this. 

For, by 2 Ed. 4, 15, the Chancellor sits in Chancery according to 
an absolute and uncontrollable power, and is to judge according to 
that which is alleged and proved ; but the Judges of the common 
law are to judge according to a strict and ordinary (or limited) 
power. 

As 7 Hen. 7, fol. 10 : A. had lands extended to him in ancient 
demesne upon a statute merchant. B. purchased the lands, and had 
a recovery by sufferance in the Court of ancient demesne, with 
voucher, and entered, and ousted A. A. brought a subpoena, and 
it was holden, that A. could not falsify the recovery at law, and 
therefore he should be restored to the possession by the Chancery, 
for he had not any remedy by the common law. Where note, That 
notwithstanding a double judgment, yet the Judges directed them to 
the Chancer 3 \ 

And the statute of 4 Hen. 4, chap. 23, was never made nor in- 
tended to restrain the power of the Chancery, in matters of equity, 

(a) 2 Go. 53, 65, 503-4 ; 11 Ed. 4, 2. win et ah 

(5) 20 Eliz., Cutts con^m Peter Good- 
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but to restrain the Chancellor and the Judges of the common law, 
only in matters merely determinable bylaw, in legal proceedings, and 
not in equitable ; and that they should be constant and certain ip 
their own judgments, and not play fast and loose. For by 87 Hen. 
6, 13, and divers other authorities, no writ of error or attaint lieth 
when the suit is by subpcena, and the party only seeks to equity for 
the equity of his cause. 

And, therefore, judgments by default, confession, &c., and not by 
verdict, are not within this law, so as to bind the Judges on their 
legal proceedings (a). In debt, upon an obligation against A., B., 
C., and D. judgment by default is had against A. and B., C. demurs, 
and D. pleads to issue ; and, by the opinion of the Judges, a super- 
sedeas was awarded, et hoc causa conscientm, for that the judgment 
was by default. 

In the next place, it is considerable how far the statute of 27 Ed. 3, 
cap. 1, doth extend, to check the power of the Chancery in this case. 
Now, the proper exposition of this statute is from those statutes that 
were the foundation thereof, and whereupon the statute was built, 
it not being introductive of new law, but declarative antiqui juris. 

The precedent statutes which do explain this statute are 85 Ed. 1, 
made at Carlisle; 4 Ed. 3, c. 6, in confirmation thereof ; 26 Ed. 3, 
cap. 22 (5), and 25 Ed. 3, cap. 1, “ Of provisors of benefices ” (c) ; 
these being in time before 27 Ed. 3 {d), and 38 Ed. 3 (r), which comes 
after, and recites the statute of 25 Ed. 3, and this statute of 27 Ed. 3, 
and confirms them, with additions for further remedies, they being 
all linked together in one chain ; which is further apparent by the 
recitals in the law, and by the preamble thereof, which doth manifest 
the minds of the law-makers, and do naturally explain the laws, that 
they do all extend to ecclesiastical jurisdiction and conusance, and 
not to temporal ; and the same is more apparent by other subsequent 
laws in several kings’ reigns following. 

But for the temporal Courts, and the support of their judgments, 
there are only two statutes, viz., Westminster, 2, cap. 5, and 4 Hen. 4, 
cap. 28, which are already answered (/}. 


(a) o Ed. 4, 38. 

(5) This statute is quoted in the 
Statutes at Large as 25 Ed. 3, 
St. 5, cap. 22. 


(c) 25 Ed. 3, St. 4. 

(d) 27 Ed. 3, St. 1, cap. 1. 

(e) 38 Ed. 8, St. 2. 

(/) Vide the argument, for 


the 
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NOTES. 

1. Grenerallj*. 

2. Modern legislation as to Supreme Court of Judicature, p. 783. 

3. Powers of the High. Court, p. 785. 

4. Power to restrain proceedings in foreign Courts, p. 793. 

5. Power to restrain applications for Acts of Parliament, p. 798. 

1. Generally. 

In the principal case, the facts are not clearly stated, but from the 
report of the proceedings at law {a), it appears that the jury found a 
special verdict setting out the facts. The conveyance to the Queen 
•was conditional on the conveyance of the premises by her to Spinola 
(through whom the plaintiff derived his title) before a certain date, 
which condition had been duly performed. In the reign of James I. 
the College entered one of the houses, built on the land conveyed, 
and leased it to the defendant. The questions arising in the pro- 
ceedings at law were, first, was the conveyance, which was not in 
accordance with the statute 18 Eliz. c. 10, valid on the ground that 
the statute did not apply to the Crown ; and, secondl}^ if the statute 
did apply, then was the conveyance made valid by the statute, 18 Eliz. 
c. 2, confirming all grants, &c., made to the Crown within the seven 
years preceding. The case was argued on the special verdict but 
not decided, as the plaintiff’s lessor (the plaintiff in Chancery), on 
ascertaining that the Judges were of opinion that the Crown was 
bound by 13 Eliz. c. 10, and that 18 Eliz. c, 2, did not apply to the 
conveyance, preferred to take the proceedings in Chancery. After 
he had done so, judgment by default was entered for the defendants 
in the proceedings at law% and the defendants in the Chancery suit 
set up this judgment as a plea and demurrer. 

In this case Lord Ellesmere examines the principles upon which 
equity formerly entertained jurisdiction to grant injunctions to stay 
proceedings at law. This subject is interesting historically, as 
having been the cause of a warm contention between Lord Ellesmere 
and Lord Chief Justice Coke(b), 

Equity never affected to examine or overrule a judgment at law, 
but prevented a party froiA making an unjust use of it such as 

authority and jurisdicMon of the Court (5) Hallam Const. Hist, i., 372 
of Chancery, at the end of 1 Oh. Eep., et and The Jurisdiction of the 
where these two statutes are explained. Court of Chancery Yindicated, 1 Oh. 
(a) 11 Eej)., 66, b. Eep., Append. L; Cary, 163. 
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Courts of law, could they have taken cognisance of the equitable 
circumstances, would not have permitted; for, as observed by the 
Lord Chancellor with reference to the principal case, '' in that case 
there was no opposition to the judgment, neither would the truth or 
justice of the judgment be examined in the Court, nor any circum- 
stance depending thereon ; but the same was justified and approved, 
and therefore a judgment was no let to examine it in equity, so as 
all the truth of the judgment be not examined.” And when, after 
citing various cases, he concludes '' that when a judgment is obtained 
by oppression, wrong, and a bad conscience, the Chancellor will 
frustrate and set it aside, not for any error or defect in the judgment, 
but for the hard conscience of the party,” he evidently means only 
that a party would be prevented from taking advantage of it if it 
was inequitable that he should do so. 

Lord Ellesmere, in the principal case, has noticed certain instances 
in which the Court had interfered to stay imoceedings at law, on 
account of some equity of which the plaintiff in equity could not take 
advantage at law ; and Mr. Eden, in his work upon Injunctions, has 
included under the different heads of Accident, Mistake, Fraud, 
Accounts, Illegal and Immoral Contracts, Penalties and Forfeitures, 
Breaches of Covenants, Administration of Assets, Marshalling of 
Securities and Suretyship (most of which subjects are noticed in 
this work), the different cases in which a Court of equity would by 
injunction stay proceedings at law {a). 

2. Modern Legislation as to the Supreme Court of Judicature. 

An attempt to confer equitable jurisdiction upon Courts of common 
law was made by the Common Law Procedure Act, 1854 (&), under 
which, by section 88, equitable pleas and replications might be made 
use of at law ; but a narrow construction was put upon that Act by 
the Judges of the Courts of common law, who held that no equit- 
able plea was good unless it disclosed facts wdiich would entitle the 
defendant to a perpetual and unconditional injunction in equity (c). 

By the Supreme Court of Judicature Act, 1878 {cl), and subse- 
quent Acts and Orders, the Court of Chancery, the Courts of 

(«) See Eden on Injunctions, and Miners Co., 17 C. B. o61; Wake v. 
Joyce on Injunctions. Harrop, 6 H. & N. 768, 1 II. & C. 

(h) 17 & 18 Yict. c. 125. 202. 

(c) Mines Eoyal Societies v. Mag- (d) 36 & 37 Yict. c. 66, ss. 3, 4, 
nay, 10 Bxcli. 489 ; Wood v. Copper 16, 19. 
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Common Law, the Court of Prohate, the Court of Divorce and 
Matrimonial Causes, and Admiralty have been united and consoli- 
dated into one*Supreme Court of Judicature in England, consisting 
of two permanent divisions, His Majesty’s High Court of Justice ” 
and His Majesty’s Court of Appeal.” The High Court of Justice 
now consists of three divisions, namel}^, the Chancery Division, the 
King’s Bench Division, and the Probate, Divorce, and Admiralty 
Division. By section 24 of the last mentioned Act, in every civil 
cause or matter commenced in the High Court of Justice, law and 
equity are to be administered by the High Court of Justice and Court 
of Appeal respectively, according to the rules in the Act mentioned. 

By sub-sections 1 — 4 of section 24, all equitable estates, titles, 
rights, duties, and liabilities, are to be recognized by all the said 
Courts, and equitable defences are to have the same effect given to 
them as the Court of Chancery gave to them (a). 

And by sub-section 5, it is enacted that ^^No cause or proceeding 
at any time pending in the High Court of Justice, or before the 
Court of Appeal, shall be restrained by prohibition or injunction; 
but every matter of equity in which an injunction against the 
prosecution of any such cause or proceeding might have been 
obtained, if this Act had not passed, either unconditionally or on 
any terms or conditions, maybe relied on byway of defence thereto : 
Provided always, that nothing in this Act contained shall disable 
either of the said Courts from directing a stag of proceedings in any 
cause or matter pending before it if it shall think fit ; and any 
person, whether a party or not to any such cause or matter, who 
would have been entitled, if this Act had not passed, to apply to any 
Court to restrain the prosecution thereof, or who may be entitled to 
enforce, by attachinent or otherwise, any judgment, decree, rule, or 
order contrary to which all or any part of the proceedings in such 
cause or matter may have been taken, shall be at liberty to apply to 
the said Courts respectively, by motion in a summary way, for a stay 
of proceedings in such cause or matter, either generally, or so far 
as may be necessary for the purposes of justice ; and the Court shall 
thereupon make such order as shall be just.” See infra, p. 788. 

And by the 25th section, sub-section 11, it is enacted that 

Generally in all matters not hereinbefore particularly mentioned, 
in which there is any conflict or variance between the rules of equity 

ig) But the distinction between legal Joseph v. Lyons, lo Q. B. D. at p. 
and equitable rights is not abolished. 285. 
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and the rules of the common law with reference to the same matter, 
the rules of equity shall 'prevail ” {a), ^ 

And under the Bankruptcy Act, 1883 (h), From and after the * 
commencement of the Act (c), the London Bankruptcy Court shall be 
united and form part of the Supreme Court of Judicature, and the 
jurisdiction of the London Bankruptcy Court shall be transferred to 
the High Court.” 

3. Powers of the High Court. 


It results from the above-mentioned legislation {cl), that an injunc- 
tion to restrain proceedings pending in one Division of the High 
Court can no longer be granted by another Division {e), but a stay 
of proceedings ” takes its place : see mfra, p. 788. 

But although the Court cannot restrain an action pending in 
another Division it may grant an injunction to restrain a person 
from instituting proceedings, and this was done by Jessel, M. E., in 
Besant v. JVood (/). 

The Court has also restrained a person from presenting a petition 
for winding up a company (g), and from advertising a petition 
presented maid fideQi). 

A Judge of the Chancery Division cannot restrain a sheriff from 
the selling of goods taken in execution under a judgment of another 
Division (i). 

The jurisdiction of the Chancery Division to restrain proceedings 
in Courts not forming part of the Supreme Court of Judicature is 
not taken awa}^ For instance, if there were some grounds which 
rendered it inequitable for a person to take proceedings in the Lord 
Mayor’s Court {k), there does not appear to be any reason why, upon 
a proper case being made, the Chancery Division, or any other 


{a) SemUe, the provisions of this 
section would appear from the context 
to relate to matters of substantive law, 
not of mere practice : La Grange v. 
McAndrew, 4 Q. B. D. p. 211. 

(&) 46 & 47 Yict. c. 52, s. 93. 

(c) 1 Jan. 1884 (by s. 3). 

Judicature Act, 1873, s. 24, 

s.s. 5. 

(e) Garbutt v. Eawcus, 1 C. D. loo; 
Wright V, Redgrave, 11 0. D. 24. 

(/) 12 0. D. 605 ; and see per 
Kay, J., in Hart v. H., 18 C. D. at 
p. 680 ; Be Maidstone Palace, etc., 
W. & T. — VOL. I. 


(1909) 2 Ch. 283 (injunction restrain- 
ing action against receiver). 

{g) Cercle Restaurant Castiglioni 
Co. V. Lavery, 18 C. D. 555 ; New 
Travellers’ Chambers v. Cheese, 70 
L. T. 271. 

{h) Be A. Company, (1894) 2 Ch, 
349. ^ 

{i) Wright V. Redgrave, 11 0. D, 
24 ; cf. Powell v. Jewesbury, 9 0. D. 
39 ; Crowle v. Russell, 4 C. P. D. 186. 

{k) Cotes worth v. Stephens, 4 Ha. 
185 ; cf. Purnival v. Bogle, 4 Russ. 142; 
Sieveking v. Behrens, 2 My. & 0. 581, 
50 
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Division of tlie High Court (a) should not restrain proceedings in 
such Court. ^ 

» So in The Teresa'' (b), it was held that a Judge of the Admiralty 
Division had power in a salvage action to issue an injunction to 
restrain proceedings in the Liverpool Court of Passage. And in 
Hedley v. Bates (c), as explained in the judgment of the M. E. in 
Stannard v. Vestry of St Giles (d), an injunction was granted to 
restrain proceedings before magistrates, where it appeared they had 
no jurisdiction and a prohibition might have been granted. In 
Dyke v, Stephens (e), an infant plaintiff in an action in the Chancery 
side moved for an injunction to restrain an action in the Palatine 
Court to which he was not a party. Pearson, J., only allowed the 
plaintiff in the Palatine Court to proceed with his action on under- 
taking to submit to certain terms. But where, previously to the 
administration order in a creditor's action in the High Court, 
another creditor had obtained judgment in a County Court against 
the defendant, a sole executrix, the Court refused to restrain him 
pursuing his remedy against the executrix personally (/). 

By the Judicature Act of 1878, s. 25, s.s. 8, a mandamus or 
injunction ma}^ be granted in all cases in which it shall appear to 
the Court to be ‘‘just and convenient,’’ but it has been held that 
this section has not enlarged the jurisdiction of the Court so as to 
enable it to grant an injunction where before the Act it could not 
have done so {g). 

This sub-section must be read with the restriction imposed by the 
sub-section 5 above referred to, prohibiting injunctions to restrain 
actions in other Divisions : see supra, p. 784. 

The transfer of causes in any action or actions from one Division 
to another of the High Court is provided for by the Judicature Act, 
1878, s. 36, by the Judicature Act, 1875, s. 11, and by E. S. C., 
1888, 0. 49. 

By r. 5 of this Order it is provided “ that when an order has 


(a) See further the notes on this 
section in the Annual Practice, (1909) 
ii., p. 476; cf. Ex p. Ditton, 1 0. D. 
557. 

(h) 71 L. T. 342. 

(c) 18 0. D. 498. 

{d) 20 0. D. 196. Of, Orrand Junc- 
tion Waterworks v. Hampton Urban 
Council (No. 1), (1898) 2 Oh. 331. 

(e) W. N. (1885) 177. 


{/) Be Womersley, 29 0. D. 5o7. 

Ig) N. L. E. Co. y. Or. N. E., 11 
Qt. B. D. 30 ; L. & B. E. Co. v. Cross, 31 
0. D. 354 ; cf. Xitts v. Moore, (1895) 

1 Q.. B. 253 ; A.-G-. v. Ashbourne 
Eecreation Co., (1903) 1 Ch. 101; 
Devonport Corporation v. Tozer, (1902) 

2 Oh. 182 ; Annual Practice, (1909) 
i., 698. 
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been made by any judge of the Chancery Division for the winding 
up of any company (a), or for the administration of the assets of 
any testator or intestate, the judge in whose Court such winding up. 
or administration shall be pending shall have power, without any 
further consent, to order the transfer to such judge of any cause or 
matter pending in any other Court or Division brought or continued 
by or against such company, or by or against the executors or 
administrators of the testator or intestate whose assets are being so 
administered, as the case may be,” 

Where a question raised in an action in one Division can be more 
conveniently determined in another Division — as, for instance, a 
question of specific performance raised in an action not brought in 
the Chancery Division— a transfer thereto may be made : Hillman 
V. Mayheio (5), followed by the Court of Appeal, consisting of 
Jessely M. E., Mellishy L, J., and Baggallay, L, J., in Holloivay v, 
York (c). 

But a defendant sued in the King’s Bench Division will not 
become entitled to have the action transferred to the Chancery 
Division merely by putting in a counterclaim for the specific per- 
formance of some contract relating to land between himself and the 
plaintiff (d). 

The Court, however, will take notice of an equitable right to 
specific performance appearing incidentally in the course of an 
ejectment action, though there be no counterclaim for such 
performance (e). 

So where the defendant in an action in one of the Divisions of 
the High Court other than the Chancery Division relies on an equity 
— as, for instance, to have a deed set aside as part of his defence — 


(a) Company business is at present 
assigned to Eady and Neville, JJ,, 
Annual Practice, (1909) i., 692. 

(b) 1 Ex. D. 132. 

(c) 2 Ex. D. 333, reversing the 
Exchequer Division. See also London 
Land Co. r. Harris, 13 Q. B. D. 540 ; 
Johnson t;. Moffat, W. N. (1876) 21 ; 
Holmes v. Hervey, 25 W. R. 80. For 
the transfer of actions to the Com- 
mercial Court, see Baerlein v. Char- 
tered Mercantile Bank, (1895) 2 Ch. 
488 ; Barry v, Peruvian Corporation, 
(1896) 1 Q. B. atp. 209. 


(cl) Story tr. Waddle, 4 Q. B. D. 
289 ; Standard Discount Co. v. Barton, 
37 L. T. 581 ; and see as to transfer, 
Cannot v, Morgan, 1 0. D. 1 ; Hum- 
phreys V. Edwards, 45 L. J. Ch. 112 ; 
Hawkins v. Morgan, 49 L. J. Q. B. 
618 ; Ladd v. Puleston, 31 W. R. 539, 
802 ; 52 L. J. Ch. 816 ; China Trans- 
pacific Steamship Co, v. Marine 
Insurance Co., W, N. (1881), p. 89 ; 
Be Timms, 47 L. J. Ch. 831. 

(e) Jud. Act, 1873, s. 24, s.s. 4; and 
see Williams v. Snowden, W. N. (1880) 
124. 

50 2 
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• miist give effect to tlie 

the Division in which the ^ purposes of the defence (a). 

l 1 ,, Be..cl. Division 

be tried by aiut7> or ’s ^'^^/bToiioht by "the Attorney-General at the 
" Tt'tnsfe alter the ground ot notion or the inineihles 

r;: b^ 0= ... - .. i..nct.o„ 

to restrain proceedings. con^der the cases in which such 

It, therefore, rs stj -“‘a-”' procee, lings must be 

‘"^r"Te"“ih«ed , , 

ifnade in the Cou decree in a creditor’s suit, on behalf 

In ““ i 3 n j„<,g„.ent tor the beneht 

of himself and all the nrefereiice of the executor or 

of all the creditors, and al pow (teo'ree cease to exist {g). 

adininistiatoi het ^^^loii were for 

All Jascertained damages, as upon a breach 

an ascertained ^ p,,, been restrained by mjunc- 

^^-ree was obtained, althoiigh a hUl were 

(a)MoBtynr.TheWestMostynCoal (</) Jones r._ urn, 


and Iron Co., Limited, 1 0. ’ 

Breslauer v. Barwick, 24 ^ . 

(6) Cannot If. Moi|^, ^ — 

Holmes If. Herv6y,2o \V. n , 

see Annual Practice, (190 ) ., , 

49;Seton,1901 voI.l,PP^^-5-83 . 

(c) A.-G-. 'Wilson, 83 L. T. 646. 

(d) Hoble Edwaxdes,^5 0. B. a 
p. 393 ; The Gertrude, 15 B. a 

^ (e) Tide supra, p. ISt. See 

■m ^ fiqnq'i ii 474 ; Be Stubbs, 8 

Practice, (1909] u., ft D*, _ 

0 B. 154 j Cottrell v. Briggs, 


f(7j uontito tf. V - 

Mitcbelson If. Piper, 8 Si. 64 ; Irby t’. 
L, 24 B. 525. 

(h) Morrice v. Bank of Eng an^ , 
Cas t Talh. 217, 3 Swans, appendix 
at p. 573, 2 Bro. P. 0. 465, Toml. 
edit. ; Keuyon r. Worthington, Dick. 
668 ; Brooks v. Eeynolds, 1 Bro. 

183, see note in 3 Swans, at p. 
542 ; Paxton v- Douglas, 8 Y. 520 , 
Perry 'c. Phelips, 10 Y. 34; Drewry 
V Thacker, 3 Swans. 529, 541 ; Claike 
Ormonde, Jac. 108, 123; Bouse v. 
Jones, 1 Ph. 462; Yernon if. Ihel- 
lussou, 1 Ph. 466 ; Belmore if. B., 12 
Ir. Ea. B. 493. 
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filed (a), nor unless a decree gave a present riglit to go in and prove 
debts (b). ^ 

So, where, before an administration decree, the creditor of a? 
deceased person had obtained judgment against the executrix- of 
the deceased, and a garnishee order nisi against a debtor to the 
estate, the Court, after decree, refused to restrain proceedings on 
the garnishee order (c). 

As a charging order, when made absolute, operated from the 
making of the order nisi, proceedings on a charging order, obtained 
before a decree for administration but made absolute after the decree, 
would not be restrained {d). 

Where, however, a creditor obtained a judgment against the 
executor, and on the same day a decree was made for the adminis- 
tration of the estate, it was held that it ought to be considered that 
the judgment and decree were obtained at the same moment, and 
that the judgment creditor could onlj" come in yari 'passit with the 
other creditors (c). 

A creditor, who has before a decree for administration actually 
obtained a judgment, though it be unregistered {/), will, as against an 
executor, have priorit}’’ in the administration of assets over the debts 
of all other creditors having debts of equal rank with that for which 
judgment was recovered (g); because, although by the statute 32&33 
Viet. c. 46 (h), the distinction between specialty and simple contract 
debts in the administration of assets is abolished, it has not altered 
the rule that a creditor, who obtains judgment in legal proceedings 
against the legal personal representative, is, though the judgment be 
not registered, entitled to be paid in priority over all other creditors (i). 

There may also be an administration in bankmptcy of the estate 
of a person dying insolvent under section 125, sub-section 1 of the 
Bankruptcy xlct, 1883, which enacts ^'that any creditor of a deceased 
debtor whose debt would have been sufficient to support a 

(a) Eush V. Higgs, 4 Y. 638; Teague (e) Parker v. Eingkam, 33 B. o3o. 

V, Eichards, 11 Si. 46 ; Vincent (/) Jennings v. Eigby, 33 B. 198; 

V. Godson, 3 De G. & Sm. 717 ; Gaunt r. Taylor, 3 Man. Gr. 886; 

Marriage v. Skiggs, 4 De G. & J. 4 ; as to costs see Be Griffith, (1904) 1 Oh. 
cf. Nokes V. Gandy, 17 Eq. 297. 807. ^ 

(b) Eanken v. Harwood, 5 Ha. 215, {g) Dolland v. Johnson, 2 Sm. & G. 

223 ; cf. Lee v. Park, 1 Keen, 714. 301. 

(c) Fowler v. Eoberts, 2 Gif. 226. (//) liinde Palmer’s Act. 

(d) Haly v. Barry, L. E. 3 Oh. 452 ; {i) Be Williams’ Estate, 15 Eq. 

cf. Be Printing, &c., Co., 8 0. D. 535 ; 270; Be Stubbs’ Estate, 8 0. D. 154. 

Stewart r. Ehodes, (1900) 1 Oh. 386. 
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bankruptcy petition against such debtor had he been alive, may present 
to the Courts a petition in the prescribed form praying for an order 
"for the administration of the estate of the deceased debtor according 
to' the law of bankruptcy ” (a). And if proceedings are pending in 
the Chancery Division a power of transfer is given to the Chancery 
Division, but the power is discretionary (&). 

After a decree or order on summons for the administration of an 
estate, a legatee would be restrained from proceeding to recover a 
legacy, and that notwithstanding the legatee submitted to take a 
judgment against the executor de propriis honis, alleging a devas- 
tavit (c), but the legatee would be entitled to his costs down to the 
time of his being served with notice of the administration. 

If a creditor continued proceedings at law after a notice of a 
decree for administration he could be ordered to pay the costs of a 
motion to restrain him from further proceedings, but he would be 
allowed to set them off against the costs of the proceedings incurred 
prior to the notice (d). 

When an estate is administered and the residue is paid over under 
an order of the Court, the executor wdll be protected and a creditor 
will not afterwards be allowed to sue him at law (e). 

After an estate has been fully administered in the Court, an 
executor will not he permitted without the leave of the Court to 
prosecute an action to recover part of the testator’s property from a 
party to the suit(/); on the principle that an action, in wdiich the 
same points are raised as have already been raised in another action, 
will be stayed except as to points not so raised {g). 

The principles upon which a creditor was restrained from pro- 
ceeding at law after a decree for administration were held not 

(а) 46 & 47 Yict. c. 52, s. 125 {d) Grardner v. G-arrett, 20 B. 469 ; 

(1); Bankruptcy Act, 1890, 53 & 54 Beauchamp v. Huntley, Jac. 546. 

Yict. c. 71, s. 21. (e) Dean v. Allen, 20 B. 1 ; Bennett 

(б) Bankruptcy Act, 1883, s. 125 v, Lytton, 2 John. & H. 155; Mickle- 

(4); Bankruptcy Act, 1890, s. 21 (2); thwaite Winstanley, 34 L. J. Ch. 
Re Weaver, 29 0. D. 236 ; Re Baker, 281, 13 W. E. 210 ; Dodson v. Saniuell, 
44 0. D. 262 ; Re Briggs, 7 T. 29 L. J. Oh. 335 ; Molran t-. Broughton, 
L. E. 572; Re York, 36 0. P. 233; (1900) P. 56; see also Lord St. 

Senhouse v. Mawson, 52 L. T. 745; Leonards’ Acts, 22 & 23 Yict. c. 35 
Re Eenward, 94 L. T. 277. and 23 & 24 Yict. c. 38. 

(c) Eatcliff -y. Winch, 16 B. 576 ; (/) Oldfield t-. Cobbett, 5 B. 132, 6 

but see PoweE v, P., 12 Ir, Eq. E. B. 515; of. Prank v. Basnett, 2 My. & 
501 ; Molyneux v. Scott, 3 Ir. Ch. K. 618. 

E. 291. {^) Aird, 26 W. E. 441. 
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applicable to tbe case of a creditor in bankruptcy proceeding in a 
foreign country against a bankrupt having real estate there after a 
fiat of bankruptcy in this country (a). 

Foreign creditors, moreover, will not be restrained from obtaining 
payment out of the English assets until English creditors are paid 
in full (h) ; but where a person died domiciled in Ireland leaving 
property in Ireland and England, and the same executors in both 
countries, it was held by Kindersley, V.-C., that an Irish judgment 
had priority over English simple contract creditors against Irish 
property remitted to and being administered in England by the 
executors (c). 

Ordinarily, after a winding-up order has been obtained against a 
company, a creditor cannot proceed against the company {d), and in 
such case the mere fact of the creditor having given indulgence to 
the company without binding himself not to sue is not a sufficient 
reason for the Court allowing him to continue proceedings {e). 

A person who is prejudiced by the conduct of a receiver appointed 
in an action by way of equitable execution ought not, without leave 
of the Court, to commence a fresh action to restrain the proceedings 
of the receiver (/). The Court has also an inherent jurisdiction to 
stay proceedings which are an abuse of its process {g). The Court 
has also power to stay proceedings in frivolous and vexatious 
actions (/i). 

For the distinction between the rule laid down for staying 
proceedings when they are all taken in this country, and where one 
or more of the actions is or are in a foreign country, see p. 794, post. 

The Court, moreover, will not allow a com^^any, or directors of a 
company, to be sued by a multitude of shareholders in a multitude 

(a) Pennell v. Roy, 3 De G. M. & G. 1 Eq. 649. 

126. {e) Be Yron Colliery Co., 20 0, D. 

(b) Be Brett, 29 L. J. Oh. 296. 442, throwing doubts on Ex p, Eaih 

(c) Cook V. Gregson, 2 Dr. 286. way Steel and Plant Oo., 8 0. D. 183, 

{d) Companies (Consolidation) Act, and Be Richards & Co., 11 C. D. 676. 

1908, s. 140 ; and see Be London (/) Searle v. Ohoat, 25 0. D. 723. 

Suburban Bank, 19 W. R. 950 ; [g) Metropolitan Bank v. Pooley, 

Be Artistic Colour Printing Co., 14 10 A. 0. 210 ; Ohafiers v. Goldsmid, 

0. D. 502; Be General Service, &c., (1894^ 1 Q. B. 186; Be Norton’s 

Stores, (1891) 1 Oh. 496, and Ex p. Settlement, (1908) 1 Oh. 471. 
Reynolds, 15 Q. B. D. 169; as to (h) 0. 25, r. 4; Woods r. Lyttleton, 
executors, see Be Great Ship Oo., 25 T. L. R. 665; for other Orders 
4 De G. J. & S. 63; Be Printing, &o., giving power to stay, see 0. 26, r. 4 ; 
Co., 8 C. D. 535 ; Be Hill Pottery Co., 0. 34, r. 2 ; O. 48a, r. 2, and 0. 7, r. 1. 
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of separate actions, each of which is instituted on behalf of all the 
shareholders, for the same act or alleged breach of trust, and there- 
iore the Court has power to stop all but one of the actions, if they 
are all for the same thing (a). 

It sometimes happens that the Court allows one action to proceed 
for one purpose, and another for another purpose — that is, that the 
Court excises from one action so much of the relief as can properly 
be attributed to an earlier plaintiff, and allows the second or third 
action to go on for the additional relief ; but all tliat can only be 
discussed in the presence of all parties (6). 

Where numerous actions (in one case as many as seventy-eight) 
are brought by different plaintiffs against the same defendants, for 
alleged fraudulent misrepresentations in respect of the same com- 
pany, in all of which actions the same question substantially is 
raised, in some way or other provision wall be made, by tlie consent 
of the parties, for the trial of the real question betwa^en the parties 
in a single action to be fixed upon as a test action (c). 

The Court, under the rules of the Supreme Court, 1883, 0. 49, 
r. 8, adopts the old practice at common law, but nevertheless the 
Court can consolidate actions at the instaiice of plaintifls (d). But 
in such cases the Court may, under its general jurisdiction, enlarge 
the time for taking the next step in several of the series of actions, 
till one of them has been tried as a test action (c). 

The jurisdiction of the Court of Bankruptcy to stay proceedings 
in other Courts is now exercised under the Bankruptcy Act, 1883, 
which in section 10, sub-section 2, enacts that The Court may at 
any time after the presentation of a bankruptcy petition stay any 
action, execution, or other legal process against the property or 
person of the debtor; and any Court in which proceedings ai*e 
pending against a debtor may, on proof that a bankruptcy petition 
has been presented by or against the debtor, either the proceed- 
ings or allows them to continue on such terms as it may think 

(a) M‘Henry v. Lewis, 22 0. B. 404. p. 404. 

See also Commissioners of Sewers v. (c) Amos v. Chadwick, 9 G. B. 459 ; 
Grellatly, 3 C. B. 610 ; Cox v, Mitchell, Bennett v. Lord Bury, 5 0. P. B. 339. 

7 0. B. (N. S.) 55. Tor the practice {d) Martin v. M., (1897) 1 Q. B. 
in such cases as those above rGferred 429. 

to, and the conduct of test ” actions, (e) Amos v. Chadwick, supra ; 
see Annual Practice, (1909) 0. 49, Holden 2 ;. Silkstone Co., 30 W. E. 98 ; 
r. 8, yoL i,, p. 694, and cases there Colledge v. Pike, 56 L. T. 124; as to 

appeal, see Briton, &c., Life Assurance 

(5) M‘Henry v. Lewis, 22 0. B. at Co. Jones, 60 L. T. 637. 
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just.” Where the proceedings to be stayed are in a Division of 
the High Court, the application to stay is properly made to that 
Division (a). * 

The general rule is that the Court will not restrain proceedings 
in an action to which the discharge in bankruptcy of the debtor 
would be no defence (&). But pending the bankruptcy execution 
will not issue on the judgment (c). The exercise of the power is in 
all cases discretionary (d), but the Court will not restrain a secured 
creditor from exercising his legal remedies (e). A committal for 
non-payment of rates is a punitive proceeding and consequently 
will not be restrained (/). But a sequestration may be (g). 

Under the Bankruptcy Act of 1883, by section 92 the jurisdiction 
of the London Bankruptcy Court was transferred to the Supreme 
Court, while under section 100 the County Courts sitting in Bank- 
ruptcy have the powers and jurisdiction of the High Court, and it 
has been held that neither the London Bankruptc}^ Court nor the 
County Court sitting in Bankruptcy has power to restrain proceed- 
ings in the High Court (h). As to applications to the High Court 
to stay proceedings under the section, see Sharp v. McHenry (a). 


4. Power to restrain Proceedings in Foreign Courts. 

The High Court may still restrain a person loithin its juris- 
diction from taking proceedings in Courts out of its jurisdiction, 
as in foreign countries (properly so called), our colonies, or Ireland 
or Scotland. It interferes, however, not upon any pretension to 
control or overrule the decisions of such Courts or to examine 
judicial and administrative acts abroad, but it acts in personam, 
from the fact of the party on whom the order is made being within 


(a) Sharp v, McHenry, 55 L. T. 
747; see also Ex p. Hirst, 11 0. D. 
278 ; Exp)- Bayly, 15 0. D. 223 ; Ex p. 
Harper, 4 T. L. B.. 65. 

{h) Ex p, Coker, Be Blake, L. B. 10 
Ch. 652. 

(c) Oobham v, Dalton, L. R. 10 Oh. 
655. 

(d) Ex p. Mills, L. E. 6 Ch. 594. 

(e) Exp). Hirst, Wheiiy, 11 C. D. 
278 ; Be Evelyn, (1894) 2 Q. B. 302; 
as to actions abroad see Moor v. Anglo- 
Italian Bank, 10 C. D. 681 ; see also 


Ex p. Birmingham Gas Co., 11 Eq, 
615 (distress). 

(/) Be Edgcombe, (1902) 2 IC. B. 
403. 

{g) Re Pollard, (1903) 2 K B. 
41. 

{]}) Ex p. Reynolds, 15 Q. B. D. 
169^ Re Richardson & Cook, 86 L. 
T, 690; as to the powers of Courts 
under the Bankruptcy Act, 1869, see 
Ex p. Ditton, 1 C. D. 557, and the 
cases quoted in Ex p. Reynolds, 15 
Q. B. D. 169. 
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the power of the Court, and that the questions to be determined are 
such as ought to be adjudicated upon in this countiy (<z). 

. When a person sues another for the same matter in two Courts 
in this country, such a proceeding is immd facie vexatious, and the 
Court will generally, as of course, put the x^laintiff to his election, 
and stay one of the suits {h ) ; and the same principle applies ^vhen 
one of the actions is in the Courts in Scotland or Ireland or any 
other part of the British Dominions. But if one of the actions is 
in a, foreign country where there are different forms of procedure 
and different remedies, there is no such presumption, and the 
burden lies upon the person seeking to restrain proceedings abroad 
to shew that they are vexatious (c). The general principle is that 
the Court can and will interfere whenever there is vexation and 
oppression to prevent the administration of justice being perverted 
for an unjust end”(d). Whex^e there ai'e two such actions, the 
Courts in this counti\y will act in one of three ways — put the party 
so suing to his election, or, without allowing him to elect, stay 
all proceedings in this country, or stay all proceedings in the 
foreign country. The last way is an injunction acting on the party 
affected and may be inoperative (e). The mere co-existence of suits, 
as stated above, is not vexatious, and consequently the defendant in 
an English action, in which no decree has been made, will not be 
prevented from commencing, against the plaintiff in the English 
action, an action abroad (/). 

Where, pending a litigation here, in which complete relief may be 
had, a part}’- to the suit institutes proceedings abroad, the Court of 


(a) Love v. Baker, 1 Oh. Oa. 67, 2 
Ereem 125; Portarlington v. Sonlby, 
3 My. & E. 104 ; Oranstown v. John- 
ston, 3 Y. 170, 182; Beauchamp v. 
Huntley, Jao. 546; Bushby v. Munday, 
5 Madd. 297 ; Kennedy v, Cassillis, 2 
Swans. 313; Bunbury Vi B., 1 B. 
318 ; Breadalbane v. The Marquis of 
Ohandos, 2 My. & 0. 711, at p. 732; 
Yenning v. Loyd, 1 De G. E. & J. 193 ; 
London, &c., Bank v. Strutton, 18 
W. E. 107 ; Ex Tait, 13 Eq. Sll ; 
Armstrong v. A., (1892) P. 98. 

(5) M‘Henry v. Lewis, 22 0. D. 397 ; 
Walsh V. Bishop of Lincoln, L. E. 4 
Ad. & E. 242 ; see also Mutrie v, 
Binney, 35 0. D. 614 ; Jopson v. James, 
77 L. J. Oh. 824. 


(c) M'Henry v. Lewis, supra; 
Peruvian Guano Co. v. Bockwoldt, 23 
0. D. 225 ; Baird v. Prescott, 6 T. L. E. 
231 ; Logan Bank of Scotland 
(No. 2), (1906) 1 K. B. 141 ; Egberts. 
Short, (1907) 2 Ch. 205 ; Re Norton’s 
Settlement, (1908) 1 Oh. 471. 

(d) Per Bowen, L. J., in M'Henry 
1 ?. Lewis, 22 0. D. at p. 408 ; of. Ewing 
■V. Orr-Ewing, 10 A. 0. 453, and Logan 
V. Bank of Scotland (No. 2), (1906) 1 
E. B. at pp. 149-151. 

{e) Per Baggallay, L. J., in The 
Christiansburg, 10 P. D. 141, at p. 152. 

(/) Hyman v. Helm, 24 C. D. 531 ; 
and see per North, J., in Mutrie v. 
Binney, 35 0. D., at p. 628. 
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Chancery in general considers the act as a vexatious harassing of the 
opposite party, and restrains the foreign proceedings But when 
a foreigner seeks no assistance from the Courts of this country it will 
require a strong case to restrain him, when domiciled in another 
country, from proceeding to obtain payment of debts according to the 
law of that country (b). 

In Hope V. Carnegie (c), a decree was made in England for the 
administration of the estate of a testator entitled to real and personal 
estate in England and the Netherlands. Subsequently a defendant, 
one of his children, instituted proceedings in the Netherlands for the 
administration both of his real and personal estate in that country. 
It was held by Turner, L. J., affirming the decision of Stuart, V.-C., 
that this defendant ought to be restrained from continuing the 
pending proceedings in the Netherlands, and from commencing any 
other proceedings in respect of the testator’s personal estate in the 
Netherlands or elsewhere. Knight^Bruce, L. J., thought that the 
defendant ought to have been left at liberty to carry on the pending 
proceedings in the Netherlands as to the real estate, if she could do 
so without proceeding as to the personal estate. 

With regard to the jurisdiction and practice in actions in England 
for administration of the real and personal estate of a testator who 
had property within and without the jurisdiction, see Etving v. Orr- 
Eiving{d), and cases cited, p)Ost, pp. 818 et seq. 

The rule, which prevents a creditor from proceeding with an action 
for the recovery of his debt after a decree in an administration suit, 
is applicable to the case of a creditor proceeding in a foreign Court, 
and will render him liable to the costs of an application to restrain 
him after he has received due notice of the judgment (e). 

Where, however, the Court may not be able to do complete justice 
in a case — as, for instance, where some of the defendants are domiciled 
and have real property in a country out of the jurisdiction — the 


(«) Per Lord Cramuorth, 0., o H. L. 
Oas., p, 437 ; and see Harrison v. 
Gurney, 2 J. & W. 563 ; Beckford v. 
Kemble, 1 S. & S. 7 ; Wedderburn v, 
W., 4 My. & 0. 585. 

(/;) The Carron Iron Co. v. Mac- 
laren, 5 H. L. Cas. 416 ; Vardopulo v. 
Y. 25, T. L. E. 518 ; The Hagen, (1908) 
P. 189. 

(c) L. R. 1 Oh. 320; and see as 
to giving leave to take proceedings 


abroad, Batthyany v. Walford, 33 0. D. 
624, 36 0. D. 269 ; Wedderburn v. W., 

4 My. & C. 585. 

{d) 9 A. 0. 34 ; 10 A. 0. 453, post, 

p. 8.18. 

(e) Graham v. Maxwell, 1 Mac. & 
G. 71 ; see per Lord Bt, Leonards, 0., 

5 H. L. Cas., p. 455; Beauchamp v. 
Lord Huntley, Jac. 546; Re Low, 
(1894) 1 Ch. 157. 
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Court may, after a decree, allow proceedings to be taken in siioli 
country, the effect of which would be to obtain security for the 
demand which^fhey might re-establisli by the suit in tliis country (a) 

" And upon the same principle the foreign suit has been kept on 
foot as accessory to the English suit, and as the means of affecting 
property which the English Court could not touch (h). 

And where, after obtaining a decree for payment of a demand, the 
plaintiff takes proceedings in another country for the same demand, 
in the expectation of obtaining more than tlie Court here held him 
to be entitled to, such proceedings will be restrained, and lie will be 
ordered, on receiving payment of what the Court adjudged him to 
be entitled to, to give up and surrender the securities whicli he held 
for such demand (c), for upon them, according to the judgment, 
nothing remains due. 

Even though no decree has been obtained in this country, yet if a 
suit instituted abroad appears ill- calculated to answer the ends of 
justice, the Court of Chancery has restrained the foreign action, 
imposing, however, terms which it has considered reasonable for 
protecting the party wdio was suing abroad (d). 

So when there was no question as to the foreign litigation being or 
not being necessary, or being or not being likely to be so effectual as 
litigation in this country, still if a person within the jurisdiction of 
the Court of Chancery was instituting proceedings in a foreign Court, 
the instituting of which was contrary to good conscience, the Court, 
on a bill filed here, restrained the prosecution of such foreign suit 
just as if it had been a suit in this country (c). 

But where its interposition would give an unfair advantage to 
foreign over British creditors, the Court has refused to restrain 
creditors being British subjects from suing on bonds given to 
release a ship, which they had proceeded against in Louisiana, 
although they knew that by the law of that State the rights of 
the mortgagee, contrary to the comity of nations, would be 
disregarded (/), 


(a) Wedderburn v. W., 4 My. & C. 
585. 

{h) Beckford v, Kemble, 1 S. &<S. 1. 
(c) Booth V, Leycester, 3 My. & 0. 
459. 

{d) See per Lord Oraniuorth, C., 5 
H. L. Gas. 438 ; Baillie v, B., 5 Eq. 
175; Good v, G., 33 B. 314; and see 


Armstrong v. A., (1892) P. 99. 

(e) Portarlington v. Soiiiby, 3 My. 
& K. 104; and see London, &c., Bank 
V. Stmtton, 18 W. E. 107. 

(/’) Liverpool Marine Credit Go. r. 
Hunter, 4 Eq. 62, affirmed on aj)peal, 
L. E. 3 Ob. 479 ; Be Maudslay, Sons 
andEield, (1900) 1 Ch. 602. 
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And where the matter may be more conveniently litigated in the 
foreign Court, equity will not interfere (a). 

So where an incumbrancer on immovable property, situate in a 
foreign country, has instituted proceedings in that country for the 
purpose of enforcing his rights, he will not be restrained by injunction 
from prosecuting such proceedings, even though the mortgagor is a 
company in the course of winding up in this country — at all events if 
the party seeking to restrain the incumbrancer can appear before the 
foreign tribunal and have his rights finally settled (b) ; and the 
proceedings in our own Courts for the same matter will be stayed 
pending the result of the litigation in the foreign Court (c). 

Again where there is a suit by the same plaintiff as in the English 
Court pending in a foreign Court, which can afford a complete 
remedy, the proceedings in the English Court may be suspended, and 
the plaintiff in the English proceedings put to his election in which 
Court he will proceed (d). 

And where a plaintiff has commenced an action in a foreign Court, 
as for instance the Irish Admiralty Court, he will not be allowed to 
proceed with the English until he has abandoned the foreign action (c). 

The Court will refuse an injunction if it would be ineffectual. 
Thus when a person sought to be restrained is not within the 
jurisdiction, it has been held that the Court will refuse the applica- 
tion for want of power (/); Lord Cranivorth, in The Carron Iron 
Co. V. Maclaren (g) , said, that proj^erty within the jurisdiction would 
enable an injunction to be made effectual against the owner out of it, 
but it does not appear that this would be treated in England as 
ground for jurisdiction; but, on an application to restrain an act 
within the jurisdiction, it has been treated as material (/i). 

In a case where judgment had been given for the administration of 


(a) Jones v. Geddes, 1 Ph. 724; 
Pbospliate Sewage Co. v. Molleson, 1 
A. C. 780; Venning v. Loyd, 1 De 
G. P. & J. 193. 

(h) Moor vl Anglo-Italian Bank, 10 
0. D. 681. 

(c) Elliott V. Minto, 6 Madd. 16 ; 
Yenning v. Loyd, supra (a) ; The 
Peshawar, 8P. D. 33 ; cf. Transatlantic 
Co. V. Pietroni, John. 604. 

(d) Pieters v. Thompson, G. Coop. 
94; The Mali Ivo, L. E. 2 A. & E. 
356; see also Von Eckhardstein v. 


V. E., 23 T. L. E. 539, 593; The 
Mannheim, (1897) P. 13. 

(e) The Catterina Chiazzare, 1 P. D. 
368; The Delta, 25 W. E., at p. 49. 

(/) Per Jesself M. E., Be Inter- 
national Pulp, &c., Co., 3 0. D., at 
p. 599; per Ghitty, J., Re North 
Cafolina Estate Co., 5 T. L. E. 
328 ; per Bacoiiy V.-G., in Re Chapman, 
15 Eq., at p. 77. 

{g) 6 H. L. 0., at p. 442. 

(A) Re Buiiand’s Trade Mark, 41 0. 
D. 542. 


fey; f 
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an estate it was held that the Court had no power to restrain a 
foreign creditor, even when he had carried in a claim against the 
estate (which he afterwards withdrew), from proceeding in a foreign 
Court against the administrator (a). 

Mere hardship or inconvenience is not sufficient to justify inter- 
ference with proceedings taken in a foreign Court (b) ; and wffiere a 
foreigner has appeared to an action in an English Court, the Court 
has a discretion as to restraining him from litigating the same subject- 
matter in the Courts of his own country (c). 

Moreover, before the Court interposes upon an inteiiociitory 
application to stay proceedings in a suit by reason of a decree 
or judgment in a foreign country, it must be satisfied that the 
foreign decree or judgment does justice and covers the wliole subject 
of the suit and that effectual relief can be obtained in the foreign 
country (cl). 

The result of the authorities is that, if the circumstances are such 
as would make it the duty of the Court to restrain a party from 
instituting proceedings in this country, they will also warrant it in 
restraining proceedings in a foreign Court. But though the authori- 
ties will justify such a course, yet they mil not, it seems, make it the 
duty of the Court so to act, if from any cause it appears likely to be 
more conducive to substantial justice that the foreign proceedings 
should take their own course (e). 

The Courts cannot interfere where relief is sought in consequence 
of errors and irregularities in the decree of a colonial equitable 
Court, as an appeal lies from that Court to the appellate jurisdiction 
in this kingdom (/). 


5. Power to restrain Applications for Acts of Parliament. 

It has been laid down by many eminent Judges that the Court of 
Chancery acting in personam had power in a proper case to grant an 


(a) Re Boyse, 15 C. D. 591 ; and see 
Carron Iron Co. v, Maclaren, 5 H. L. 
Cas. 416, supra; see Seton, (1901) 
pp. 736-739. 

(5) Metcker ^7. Bodgers, 27 W. B. 97. 
(c) Dawkins v. Simonetti, 29 Wc B. 
228 ; and see Re Boyse, supra ; 
M'Henry v, Lewis, 22 C. D. 397 ; 
Peruvian Guano Co. v. BockwoMt, 
23 C. D. 225; Baird v. Prescott, 6 
T. L. B. 231 ; Armstrong v. A., 


(1892) P. 98. 

(c^) Ostell V. Lepage, 2 De G. M. & 
G. 892 ; Kennedy v. ■ Cassillis, 2 
Swans. 313; Wilson v. Ferrand, 13 
Eq. 362. 

(e) See per Cramoorth, C., in The 
Carron Iron Co. v. Maclaren, supra; 
and see Hope v. Carnegie, L. B. 1 Ch. 
320. 

( / ) See Henderson r.H., 3 Ha. 100 ; 
and Mutrie v. Binney, 35 0. D. 614. 
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injunction against a party applying to Parliament for a private Act, 
or an Act respecting propert3^(a) ; but no such injunction has, it seems, 
yet been granted, nor has any judge yet ventured to sij in what par- 
ticular case such an injunction will be granted. A leading case upon 
this subject is that of Heathcote v. The North Staffordshire Railway 
Go, (h). An injunction has been granted restraining a company 
from proceeding with a scheme which required Parliamentary 
sanction to become operative (c). 

Upon the same principle, in the absence of any equity, the Court 
will not restrain an application in a proper case to the legislature of 
a foreign country {d). 

If, however, it is unlawful and in fact a breach of trust to apply 
the funds of a company in an application to Parliament for powers to 
extend the business of the company be^mnd the objects for which it 
was constituted, the Court will interfere by injunction at the suit of 
any of the shareholders to restrain such application {e). 


[a) See now Jnd. Act, 1873, s. 25, 
s.s. 8 ; Annual Practice, (1909) vol. i., 
p. 699. 

{¥) 2 M. & G. 100 ; see also A.-G. v. 
Man. & Leeds Ry. Co., 1 Rly. Cas. 
430; Lancaster & Carlisle Ey. Co. v. 
N. W. Ey. Co., 2 Kay & J. 293 ; Steele 
V, N. M. Ey. Co., L, E. 2 Ch. 237 ; Be 
L. 0. & D. Ry. Arrangement Act, 
Keep. Hartridge, L. E. 5 Oh. 671, 682. 

(c) Telford v. The Met. Board 
of Works, 13 Eq. 574 ; 20 W. E. 481. 


(f^) See Bill v. The Sierra Nevada, 
&c., Co., iDe G. E. & J. 177. 

(e) Simpson v. Denison, 10 Ha. 
51 ; G. W. Ey. Co. v. Eushout, 5 De 
G. & Sm. 290 ; Cuniiff v. Manchester, 
&c.. Canal Co., 2 Russ. & My. 480 
(n.) ; Ward v. The Society of Attornies, 
1 Coll. 370 ; Hunt v. The Shrewsbury, 
&c., Ry. Co., 13 B. 1. But see Ware 
V. The Grand Junction Waterworks 
Co., 2 Russ. & My. 470; Yance 
V. East Lancs. Ey. Co., 3 Kay & J. 50. 




800 
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1750. 1 Ves. Sen. 444 (see also Eidg. Ca. t. Hardw. 332). 

Power of Court of Equity over Property out of its Jurisdiction by 
a Decree in Personam. 

Specific performance deci’eed of articles executed in England, 
concerning boundaries of two provinces in America. 

The bill was founded on articles entered into between tlie plaintifls 
and defendant, 10th May, 1732, which articles recited several matters 
as introductory to the stipulation between the parties, and particu- 
larly letters patent, granted 20th June, 2 Car. 1, by which the 
district, propei'ty, and Government of Maryland, under certain 
restrictions, is granted to the defendant’s ancestor, his heirs and 
assigns ; farther, reciting charters oiTetters patent in 1681, by which 
the province of Pennsylvania is granted to Mr. William Penn and his 
heirs; and stating a title to the plaintiffs, derived from James, Duke 
of York, to the three lower counties, by two feoflinents, both bearing 
date 24th August, 1682. The articles recite that several con- 
troversies had been between the parties, concerning the boundaries 
and limits of these two provinces and three lower counties; and 
make a particular provision for settling them, by drawing part of a 
circle about the town of Newcastle ; and a line to ascertain the 
boundaries between Maryland and the three lower counties ; and a 
provision in what manner that circle and line should run and be 
drawn ; and that commissioners should do it in a certain limited 
time, the final time for which was on or before the 25th 
December, 1733. There was, beside, a provision in the articles, 
that if there should be a want of a quorum of commissioners meeting 
at any time, the party by default of whose commissioners the articles 
could not be carried into execution, should forfeit the penalty of 
5,000L to the other party; and a provision for making conveyances 
of the several parts from one to the other in these boundaries, and 
for enjoyment of the tenants and land-holders. 
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The bill was for a specific performance and execution of the 
articles ; what else was in the cause, came by way o^ argument to 
support, or objection to impeach, this relief prayed. 

When the cause came on before, it was ordered to stand ov’er, 
that the Attorney- General should be made a party (a) ; who now 
left it to the Court to make a decree, so as not to prejudice the 
right of the Crown. 

The first objection for defendant was, that this Court has not 
jurisdiction nor ought to take cognizance of it, for that the 
jurisdiction is in the King in Council. 

Second objection, that, if there is not an absolute defect of juris- 
diction in this Court, yet, being a proprietary government and a 
feudary seigniory held of the Crown, who has the sovereign 
dominion, the parties have no power to vai\y or settle the boundaries, 
by their own act ; for such agreement to settle boundaries, and to 
convey in consequence, amounts to an alienation, which these lords 
proprietors cannot do. But supposing they may alien entirel}^ 
they cannot alien a parcel, as that is dismembering, for which there 
is a rule in the feudal books concerning /ettcZa indivisihilia. 

Thirdly, this agreement ought not to be carried into execution by 
this Court, as it affects the estates, rights, and privileges of the 
planters, tenants, and inhabitants within the district, and the tenure 
and law by which they live, without their consent. 

Fourthly, supposing all this answered, yet this agreement is not 
proper to be established, from the general nature and circumstances. 
First, as it is merely voluntary, and the Court never decrees 
specifically without a consideration ; secondly, as the time for 
performance is lapsed ; thirdly, that these articles are in nature 
of submission to arbitration, which cannot be supplied by inter- 
position and act of this Court ; fourthly, that defendant was 
imposed on or surprised in making this agreement ; fifthly, that, if 
there was no imposition or fraud, defendant grossly mistook his 
original right, and, under that mistake tod ignorance, the articles 
were founded and framed ; sixthly, the agreement in some material 
parts is so uncertain that it cannot be decreed with certainty 
according to the intent of the parties, for that no centre is fixed, 
(a) See Eidg. Oa. t. Hardw. 332. 
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without which it is impossible to make a circle ; nor is it sufficiently 
described, whether it should be a circle with a radius of twelve 
nniles, or only a periphery of twelve miles ; seventhly, there is a 
covenant for mutual conveyances, wdiereas the plaintifts have no 
estates in the lower counties, so as to make an effectual conve3’ance 
to defendant ; and an agreement must be decreed entirely, or not at 
all. On the plaintiffs’ own shewdng, the legal estate and property is 
in the Crown ; so that, at most, they have but an ecputable right, in 
which the Crown is trustee ; and then, this Court cannot decree a 
conveyance. In Reeve v. Attorney-General, 1741, lands were devised 
to a wdfe, and, after her death, to be sold, and the money to be 
divided among the plaintiffs. The testator died witliout heirs, so 
that the legal interest in the estate descended to the Crown, but 
with a trust to be sold. On a bill to have the will established, and 
to hold against the Crown, or the lands sold, his Lordship dismissed 
the bill, and said, where the Crown was trustee, the Court has no 
jurisdiction to decree a conveyance, but they must go to a petition 
of right ; eighthly, this Court cannot make an effectual decree in the 
cause, nor enforce the execution of their own judgment. 

Lord Chancellor [Hardwicke]. I directed this cause to stand 
over for judgment, not so much from any doubt of what was the 
justice of the case, as by reason of the nature of it, the great conse- 
quence and importance, and the great labour and ability of the 
argument on both sides, it being for the determination of the right 
and boundaries of two great provincial governments and three 
counties; of a nature worthy the judicature of a Eoman senate 
rather than of a single judge ; and my consolation is, that, if I should 
err in my judgment, there is a judicature, equal in dignity to a 
Eoman senate, that will correct it. 

It is unnecessary to state the case on all the particular circum- 
stances of evidence, which will fall in more naturally, and very 
intelligibly, under the particular points arising in the case. 

The relief prayed must he admitted to be the common and 
ordinary equity dispensed by this Court, the specific performance of 
agreements being one of the great heads of the Court, and the most 
useful one, and better than damages at law, so far as relates to the 
thing in specie, and more useful in a case of this nature than in 


t 
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most others, because no damages in an action of covenant could be 
at all adequate to what is intended by the parties, and to the utility 
to arise from this agreement, viz., the settling and fixing these 
boundaries in peace, to prevent the disorder and mischief whichf in 
remote countries distant from the seat of government, are most 
likely to happen and most mischievous. Therefore, the remedy 
prayed by a specific performance is more necessary here than in other 
cases, provided it is proper in other respects ; and the relief sought 
must prevail, unless sufficient objections are shewn by defendant, 
who has made many and various for that purpose. 

First, the point of jurisdiction ought in order to be considered, 
and, though it comes late, I am not unwilling to consider it. To 
be sure, a plea to the jurisdiction must be offered in the first 
instance, and put in primo die; and answering submits to the 
jurisdiction, much more when there is a proceeding to hearing on 
the merits, which could be conclusive at common law ; yet a Court 
of equity, which can exercise a more liberal discretion than common 
law Courts, if a plain defect of jurisdiction appears at the hearing, will 
no more make a decree than where a plain want of equity appears. 

It is certain that the original jurisdiction, in cases of this kind 
relating to boundaries between provinces, the dominion, and pro- 
prietary government, is in the King and Council ; and it is rightly 
compared to the cases of the ancient commotes and lordships 
marches in Wales ; in which, if a dispute is between private parties, 
it must be tried in the commotes or lordships ; but in those disputes, 
where neither has jurisdiction over the other, it must be tried by 
the King and Council ; and the King is to judge, though he might 
be a party, this question often arising between the Crown and one 
lord proprietor of a province in America. So, in the case of the 
marches, it must be determined in the King’s Court, who is never 
considered as partial in these cases, it being the judgment of his 
Judges in B. E. and Chancery. So, where before the King and 
Council, the King is to judge, and is no more to be presumed partial 
in one case than in the other. This Gowrt, therefore^ has no original 
jurisdiction on the direct question of the original right of the boun- 
daries ; and this bill does not stand in need of that. It is founded on 
articles executed in England lender seal, for mutual considerations, 
which gives jurisdiction to the King's Courts, both of laivandin equity 

51 2 
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whatever he the subject matter. An action of covenant could be 
brought in 1^. E. or C. B., if either side committed a breach ; so 
-might there be for the 5,000L penalt}^, without going to the Council. 

^There are several cases wherein collaterally, and by reason of the 
contract of the parties^ matters out of the jurisdiction of the Court 
originally, will be brought within it. Suppose an order by the 
King and Council in a cause wherein the King and Council had 
original jurisdiction, and the parties enter into an agreement 
under hand and seal for performance thereof, — a bill must be in 
this Court for a specific performance, and, perhaps, it will appear 
this is almost literally that case. The reason is, because none but 
a Court of equity can decree that. The King in Council is the 
proper judge of the original right ; and if the agreement was 
fairly entered into and signed, the King in Council might look 
on that, and allow it as evidence of the original right ; but if 
that agreement is disputed, it is impossible for the King in 
Council to decree it as an agreement. The Court cannot decree in 
personam in England, unless in certain criminal matters, being 
restrained therefrom by statute (a) and, therefore, the Lords of the 
Council have remitted this matter very properly to be determined 
in another place, on the foot of the contract. The conscience of the 
party ivas bound by this agreement; anclfhemg within the jurisdiction 
of this Court, tvhich acts in personam, the Court may properly decree 
it as an agreement, if a foundation for it. To go a step farther, as 
this Court collaterally, and in consequence of the agreement, 
judges concerning matters not originally in its jurisdiction, it 
would decree a performance of articles of agreement to perform a 
sentence in the Ecclesiastical Court, just as the Court of law 
would maintain an action for damages in breach of covenant. 

As to the second objection : If it was so, it would be very 
unfortunate ; for suits and controversies might be, for that reason, 
endless ; and this has subsisted above seventy years. This objection 
is insisted on at the bar, and not by the answer. The subordinate 
proprietors may agree how they may hold their rights between 
themselves ; and, if a proper suit is before the King in Council, 
OB the original right of these boundaries, the proprietors might 


[(a) 16 Car. 1, c. 10. 
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proceed therein without making any other parties except themselves, 
In this respect also, it is properly compared to the cage of lordships 
marches, and to counties palatine. When the marches subsisted; 
there might be a suit in B. E. concerning their boundaries ; tod 
the lord of each march in question need be the only part}^ If a 
matter of equity arose, either of the lordships marches might have 
sued in equity to settle, because this is the King’s Court of general 
jurisdiction as to matters of equity ; and an agreement between the 
parties relative to these boundaries, if proper in other respects, 
to carry it into a specific performance, is a matter of equit}^ The 
Court might, indeed, by reason of their tenure, require the Attorney- 
General to be made a party, to know if he had an 3 ^thing to object, 
but then, might hold plea of the cause. Suppose both counties 
palatine were in subjects’ hands (as both have been formeri}^? 
and subsisted so, and a question had arisen concerning the 
boundaries of these tw^o counties palatine, and the respective Earls 
Palatine had entered into articles concerning these boundaries, this 
Court would have held plea of such articles as well as concerning 
the boundaries of the manors, seigniories, and honours : for 
these are honours, only a franchise of a higher nature. To say that 
such a settlement of boundaries amounts to an alienation is not the 
true idea of it ; for, if fairly made, without collusion (which 
cannot be presumed), the boundaries so settled are to be presumed 
to be true and ancient limits. But suppose it savours in some 
degree of an alienation, wdiy ought it not to be ? There is no 
occasion to determine that, nor will I ; but it is a new notion, that 
the lords pi'oprietors of these provinces may not alien to natural- 
born subjects. This is no opinion ; but the grants themselves 
are framed so as to be most open to alienation ; being grants to 
them aiid their heirs, to be held in common socage, not in caiolte 
of the Crown, but as Windsor Castle is. What rule of law is there, 
that lands or a franchise granted to be held in common socage, not 
in ca^nte^ but as a particular honour or manor, cannot be aliened 
without license ? All the objections concerning knights’ service or 
ca^nte lands, are out of the case, and the Act 7 & 8 Will. 8, c. 22, 
s. 16, supposes the proprietors may alien to a natural-born subject. 
The first w^ords of the clause there are, '‘that they and their 
assigns may be restrained from alienating without license,” which 
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supposes that it was assigned, and this appears in the case of 
Carolina. As to the not alienating a parcel, the rule cited out 
of the feudists is not applicable, those books treating of different 
tenures ; but I admit neither of these proprietors could dismember 
their provinces, so as to alter the nature of the thing granted, 
and thereby bind the Crown, of whom they held ; for the tenure and 
services would still remain on the wliole, and the Crown might 
demand the whole services from either. It is, therefore, something 
like the case of the office of high constable of England, held by 
tenure of grand serjeanty; which was very extraordinary, to hold 
the manors by tenure of such an office. In Keil 170, and Dy. 215 (a), 
the Judges reported their opinion to King Henry VIII., that the tenure 
was not extinct by the division, but that the King had a right to 
insist on the performance of that office from the Duke of Buckingham, 
by reason of his moiety; but this exacting the performance of the 
service from either subject is at the King’s pleasure to do or not. 
This is an instance, that, in honours and tenures of this kind, 
the King cannot be prejudiced by any alienation, division, or 
severance between the parties ; and if material services are reserved 
on the grant (though here it is by fealty only, in lieu of all), the 
entire services might be exacted from either, not being apportionable. 
But the settling limits is not a dismembering, and if a license to 
do this was necessary from the Crown, in law and polic}", it sufficiently 
appears there was such; for it appears by Orders of Council 
made in 1685 and 1709, the Crown has not only recommended, but 
ordered, this division to be made, so far as respects the three 
lower counties, as to which there is no dismembering; for the 
dividing line is thereby exactly the same ; indeed, the circle is not 
within these Orders ; but as to that no difficulty can arise. 

As to the third objection : The tenure of the planters, Ac., 
remains just the same as before, and is preserved by this agreemenfc. 
The proprietors could not prejudice them by their agreement ; but 
if they could, care is taken by the agreement to preserve them. The 
King of England is still their sovereign and supreme lord ; both 
charters require the law of the respective provinces should be 
conformable to the law of England, as near as could be. Consider 

{a) Keilway, 170 b, 171; Dyer, 285 b, and see I Inst. 106, 149, 165. 
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to what this objection goes: in lower instances, in the case of 
^ manors and honours in England, which have different customs and 

bye-laws frequently, yet, though different, the boundaries of thes^ 
manors may be settled in suits between the lords of these manors, 
f without making the tenants parties ; or maybe settled by agreement, 

I which this Court will decree, without making the tenants parties, 

I though in case of fraud, collusion, or prejudice to the tenants, they 

: will not be bound ; but notwithstanding, it is binding on the parties, 

i and to be established as to them. Suppose two bordering manors 

f ^ had been granted out in tail in recompense of services, the reversion 

I in fee to the Crown ; in a suit between the lords concerning the 

I boundaries, it is not necessary to make the King or tenants parties 

f to this suit. Indeed, the Crown would not be bound by that 

agreement or decree ; but it is still binding between the parties, 
r But in this case the same final answer occurs that does under the 

other objection, viz,, that if there is no fraud or collusion, it must 
be presumed to be the true limits, being made between parties 
in an adversary interest, each concerned to preserve his own 
limits, and no pecuniary or other compensation pretended. And 
(abstracted from the general question of want of jurisdiction) suppose 
either party insisted there vras such a breach of the proviso here as 
incurred the penalty, and brought debt in B. R. for that penalty, 
and the defendant there brought a bill here to be relieved (which 
probably would have been done), the Court must have relieved 
against the penalty, on performance of the articles ; judging on 
the terms of the relief, and dispensing with the point of time, the 
Court could not have avoided it. Then how does this case 
differ ? For it will not be pretended the King in Council would 
have had plea in that case ; it must have come into the King’s 
Courts of equity, which must have judged of the manner of 
performing that agreement. 

The next head of objection is taken from the general nature and 
circumstances of the agreement. 

First, it is true, the Court never decrees specifically without 
a consideration : but this is not without consideration ; for though 
nothing valuable is given on the face of the articles as a consideration, 
the settling boundaries, and peace and quiet, is a mutual con- 
sideration on each side, and in all cases makes a consideration to 





808 


JURISDICTION. 


Penn y. Lord Baltimore. 

support a suit in this Court for performance of the agreement for 
settling the bpimdaries (a), 

" The objection of the time for performance being lapsed may 
be" answered ; for it is the business of this Court to relieYe against 
lapse of time in performance of an agreement, and especially 
where the non-’performance has not arisen by default of the 
party seeking to have a specific performance, as it plainly does 
not here. 

Next, these articles are not like submission to arbitration. In 
those cases generally the time is conditional so as determination be 
made by such a day ; here the line and circle are agreed on by 
distinct, independent covenants, and that tliey shall form the boun- 
daries of these tracts of land; this, therefore, is a particular, certain, 
specific contract of the parties, that these shall be the boundaries ; 
nothing left to the judgment of the commissioners, who are merely 
ministerial, to run the line, &c., according to the agreement, and set 
the marks. Therefore, it is not like an award, but is an agreement, 
which this Court will see pursued. 

As to any imposition or surprise, the evidence is clearly contrary 
thereto. It would be unnecessary to enter into the particulars of 
that evidence; hut it appears, the agreement wms originally pro- 
posed by the defendant himself ; he himself produced the map or 
plan afterwards annexed to the articles ; he himself reduced the 
heads of it into writing, and was very well assisted in making it : 
and farther, that there was a great length of time taken for con- 
sideration and reducing it to form. But there is something greatly 
supporting this evidence, viz., the defect of evidence on the part of 
the defendant, which amounts to stronger negative evidence than if 
it was by witnesses ; for it w^asin his own power to have showm it, 
if otherwise. Then, am I to presume he was imposed on, in a plan, 
too, sent to himself by his own agents ? As to the plan itself, it was 
in his own power : with regard to the original of these minutes of 
the agreement, wrote by himself, though ordered by the Court to be 
produced, they are not produced ; which negative evidence supports 
the evidence of the fairness of carrying on this agreement on the 
part of the plaintiffs. 


(a) And see Stapilton v, S., p. 234, ante. 
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I admit, that, though no imposition or fraud, yet a plain mistake 
contraiy to the intent would be a ground not to decree specific per- 
formance. But consider the evidence thereof; the defendant and his 
ancestors were conversant in this dispute about fifty years before*this 
agreement was entered into, and had all opportunities ; therefore, no 
ignorance, want of information, or mistake, are to be presumed ; and 
in cases of this kind, after an agreement, and plain mistake contrary 
to intent of parties not shewn, it is not necessary for the Court to 
resort to the original rights of the parties ; it is sufficient if doubtful. 
To consider the points in dispute ; and first, upon the defendant’s 
charter, in which it is insisted the whole 40th degree of North lati- 
tude is included, and if so, that it is not to be limited by any recital 
in the preamble. There is great foundation to say, the computations 
of latitude at the time of the grant vary much from what they are 
at present ; and that they were set much lower anciently than what 
they are now, as appears by Mr. Smith’s book, which is of reputation; 
but I do not rely on that, for the fact is certainly so. But whatever 
that was, does it take it in by the description ? It comes to the 
question, whether the usqiie ad is inclusive or exclusive ; therefore, 
however described, the same question remains. But there is another 
argument used by the plaintiffs to restrain the defendant’s charter 
from taking in the whole 40th degree, viz., the recital of it ; for the 
plaintiffs say, the information given to the Crown by Lord Baltimore 
was, that this part was land uncultivated and possessed by barba- 
rians, whereas it was not so, but possessed by Dutch and Swedes ; 
and therefore the King was deceived in his grant. There is consider- 
able evidence that Dutch and Swedes were settled on the east part 
of that country, but this is said to be no deceit on the Crown ; for 
though some stragglers were settled there, yet if not recognised by 
the Crown, that is not a settlement. I am of a different opinion ; 
for in these countries it has been always taken, that that European 
country which has first set up marks of possession has gained the 
right, though not formed into a regular colony ; and that is very 
reasonable on the arguments on which they proceeded. Then, will 
not that affect the grant ? If the fact was so, that would be as great 
deceit on the Crown, in notion of law, as any other matter arising 
from the information of the party, because such grants tend to involve 
the Crown in wars and disputes with other nations ; nor can there 
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be a greater deceit than a misrepresentation tending to such a conse- 
quence, which would be a ground to repeal the letters patent by 
seire facias. Next consider the dispute on Penn’s charter, which 
grants to him all that tract of land in America, from twelve miles 
distance from Newcastle to the 43rd degree of North latitude, Ac., 
under which the plaintiifs do not pretend a title to the tliree lower 
counties, which relate to the two feoffments in 1682. Upon the 
charter it is clear, by the proof, that the true situation of Cape Hen- 
lopen is as it is marked in the x^lan, and not where Cape Cornelius 
is, as the defendant insists, which would leave out great part of what 
was intended to be included in the grant; and there is strong 
evidence of seisin and possession by Penn of that spot of Cape Hen- 
lopen, and all acts of owmership. But the result of all the evidence, 
taking it in the most favourable light for the defendant, amounts to 
make the boundaries of these counties and rights of the parties 
doubtful. Senex, who was a good geographer, says that the degrees 
of latitude cannot be computed with the exactness of two or three 
miles ; and another geographer says that, with the best instruments, 
it is impossible to fix the degrees of latitude without the uncertainty 
of seventeen miles, wdiich is near the whole extent between the two 
capes. It is therefore doubtful, and the most proper case for an 
agreement, which being entered into, the parties could not resort 
back to the original rights between them ; for if so, no agreements 
can stand, whereas an agreement entered into fairly and without 
surprise ought to be encouraged by a Court of justice. 

The objection of uncertainty arises principally on the question 
concerning the circle of twelve miles to be drawn about Newcastle ; 
it was insisted on in the answer, and greatly relied on in America, 
but is the clearest part of the cause. As to the centre, it is said 
that Newcastle is a long town, and therefore, it not being fixed by 
the articles, it is impossible that the Court can decree it ; but there 
is no difficulty in it : the centre of a circle must be a mathematical 
point (otherwise it is indefinite), and no town can be so. I take all 
these sort of expressions ancf such agreements to imply a negative : 
to be a circle at such a distance from Newcastle, and no part to be 
farther. Then it must be no farther distant from any part of New- 
castle. Thus, to fix a centre, the middle of Newcastle, as near as can 
be computed, must be found, and a circle described round that town, 
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which is the fairest way, for otherwise it might be fourteen miles in 
some parts of it, if it is a long town. Then what must be the extent 
of the circle ? It is given up at the bar, though not in the answert 
It cannot be twelve miles distant from Newcastle, unless it ha-s a 
semidiameter of twelve miles ; but there is one argument decisive, 
without enteiing into nice mathematical questions : the line to be the 
dividing-line, and to be drawn north from Henlopen, was either to be 
a tangent or intersecting from that circle ; and if the radius was to be 
of two miles only, it would neither touch nor intersect it, but go wide. 
There is no difference as to the place or running of the line from 
south to north, though there is as to the cape from which it is to 
commence. 

As to the seventh head of this objection, it is truly said, that 
agreements must be decreed entire, or not at all. As to the plaintiff’s 
estate and possession, this must concern only the three lower counties, 
which plainly passed by the feoffment. I will lay aside the question 
of estoppel, which is a nice consideration; for the Duke of York, 
being then in nature of a common person, was in a condition to be 
estopped by a proper instrument. In 1683 the Duke of York takes 
a new grant from the Crown, and, having granted before, was bound 
to make further assurance ; for the improvements made by Penn 
were a foundation to support a bill in equity for farther assurance. 
The Duke of York, therefore, while a subject, was to be considered 
as a trustee, why not afterwards as a royal trustee? I will not 
decree that in this Court, nor is it necessary, but it is a notion estab- 
lished in Courts of revenue by modern decisions, that the King may 
be a royal trustee ; and if the person from whom the King takes by 
descent was a trustee, there may be grounds in equity to support 
that ; and if King James II., after coming to the Crown, was a royal 
trustee, his successors take the legal estate under the same equity ; 
and it is sufficient for the plaintiffs if they have an equitable estate. 
Then, consider this in point of possession of the Penns, the proof of 
•which is very clear : they have been permitted to appoint governors 
of these lower counties, which have been approved by the Crown, 
according to the statute of King William. Indeed, all the acts of 
possession are with a salvo jure to the Crown : but the evidence for 
the defendant amounts to this : not of a real possession or enjoyment, 
but of attempts to take possession, sometimes by force, sometimes by 
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inciting people to come there ; otherwise, why should Lord Baltimore 
grant here for jfialf Tvhat he granted in other places ? ^\liich shews 
plainly it was an inyitation to get settlers there under their title. 
Now I am of opinion that full and actual possession is sufficient title 
to maintain a suit for settling boundaries {a ) ; a strict title is never 
entered into in cases of this kind, neither ought it. But wdiat ends 
this point of want of title to convey is, that no part of the lower 
counties is left to he conveyed by the plaintiffs to the defendant ; so 
that, nothing being to pass by the plaintiffs, it is not material whether 
they have title to convey or not. But now, in cases of this kind, of 
two great territories held of the Crowm, I will say, once for all, that 
long possession and enjoyment, peopling and cultivating countries, is 
one of the best evidences of title to lands, or district of lands in 
America that can be ; and so have I thought in all cases since I have 
served the Crown ; for the great beneficial advantage arising to the 
Crown from settling, &c., is, that the navigation and the commerce 
of this country is thereb}^ improved. Those persons, therefore, who 
make these settlements, ought to be protected in the possession, as 
far as law and equity can ; and both these proprietors appear to have 
great merit with regard to the Crown and the public ; for these tw^o 
provinces have been improved in private families to a great degree, 
to the advantage of their mother country; this regards the three 
lower counties, the strength of wdiich is vastly on the side of the 
plaintiffs. 

As to the Court’s not enforcing the execntion of their judgment, 
if they could not at all, I agree it would be vain to make a decree ; 
and that the Court cannot enforce their own decree in rem in the 
present case. But that is not an objection against making a decree 
in the cause ; for the strict primary decree in this Court, as a Court 
of equity, is in long before it w^as settled whether this 

Court could issue to put into possession in a suit of lands in England, 
which was first begun and settled in the time of James I., but ever 
since done by injunction or writ of assistant [sic] (b) to the sheriff ; but 
the Court cannot to this day, as to lands in Ireland or the planta- 
tions. In Lord King's time, in the case of Richardson v. Hamilton, 
Attorney-General of Pennsylvania, which was a suit of land and a 

(a) Wake v, Conyers, ante, p. 181. Dove ’a D., Dick. 617, 

(h) As to writ of assistance, see 
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house in the town of Philadelphia, the Court made a decree, though 
it could not be enforced in rem. In the case of Lord Anglesey, of 
land lying in Ireland, I decreed for distinguishing afid settling the 
parts of the estate, though impossible to enforce that decree in rem ; 
but the party being in England, I could enforce it by process of 
contempt in personam and sequestration, which is the proper juris- 
diction of this Court. And, indeed, in the present ease, if the parties 
want more to he clone, they must resort to another jurisdiction ; 
and it looks, by the order in 1735, as if that was in view, liberty 
being thereby given to resort to that Board. 

This opens a way to that part of the case relating to the Crown. 
The Attorney-General acts a very impartial part ; and I shall express 
in the fullest words, that this decree is entirely without prejudice to 
any prerogative, right, or interest in the Crown. I will go fai*ther, 
that, as I do not know how far that interest of the Crown may be, I 
will reserve liberty for either partj^ to apply to this Court, if by any 
act or right of the Crown execution of this shall be obstructed ; for 
the Court is at liberty to suspend its decree if a difficulty to perform 
it is shewn ; and I will reserve further directions as between the 
parties, as to that matter, so de novo arising. Judgments have been 
at law with a salvo jure of the Crown ; as in Eastal and Coke’s 
Entries, in the title of Intrusion and Quo Warranto, which, particu- 
larly in the cases of lands relating to intrusion, is very analogous to 
the present. 

I am of opinion, therefore, to decree a specific performance of this 
agreement, without prejudice to any right, &c., of the Crown. 

Tic- ^ ^ 


His Lordship, having directed that the plaintiffs and defendant 
should quietly hold according to the articles, altered that; for it 
would be improper to have a decree in this Court for quiet enjoyment 
of lands in America ; which would occasion continual applications 
to this Court for contempts, &c., and that it ought to be the proper 
jurisdiction. 
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NOTES. 

1. G-enerally, 

^ 2. Necessity for some equity to give jurisdiction, p. 815. 

3. The lex situs must be considered, p. 823. 

1. G-enerally. 

In the British South Africa Co. v. Companhia de Mocambique (a) 
it was decided by the House of Lords that the rules of procedure 
under the Judicature Acts abolishing local venue (i) have given no 
new jurisdiction with respect to ‘‘ local ” actions relating to land 
abroad, and that apart from cases of contract or equity such as that 
in the principal case, the English Courts have no jurisdiction to 
entertain any local action relating to land abroad, such as an action 
for damages for trespass. Lord Herschell explained (c) the distinc- 
tion between transitory and local ” actions to be ^Hliose in which 
the facts relied on as the foundation of the plaintiff’s case have no 
necessary connection with the particular locality and those in which 
there is such a connection.” The jurisdiction, therefore, of the High 
Court remains in substance the same as that of the old Court of 
Chancery when the principal case was decided, and Lord Hardwicke 
there lays down the principle that equity, as it acts primarily in perso'- 
nam, and not merely in rein, may, where a person against wEom relief 
is sought is ivithin the jurisdiction, make a decree upon the ground 
of a contract or some equity subsisting between the parties respecting 
immovables situated out of the jurisdiction ; but while he enforces the 
right of the Court in proper cases to act in personam, he recognises 
the principle that the lex situs must be resorted to in order to put 
the plaintiff into possession. It was said by Wright, J. (d) : Courts 
of equity have, from the time of Lord Hardwicke^s decision in 
Penn v. Lord Baltimore, exercised jurisdiction in personam with 
respect to foreign land against persons locally within the jurisdiction 
of the English Court in cases of contract, fraud, and trust, enforcing 
their jurisdiction by writs of ne exeat regno during the hearing (e), 
and by sequestration, commitment, or other personal process after 
decree.” 

(a) (1893) A. C. 602 ; see also Elack panhia de Mozambique, (1892) 2 Q. B. 
Point Syndicate i;. Eastern Concessions, 358, at p. 364; (1893) A. C. 602; and 
79 L. T. 658. see Deschamps v. Miller, (1908) 1 Ch. 

(5) B. S. 0., 0. 36, r. 1. 856, 

(o) (1893) A. 0. at p. 618. (e) Ib., p. 363. 

{d} British South Africa Co. v. Com- 
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The exercise of this jurisdiction is therefore subject to certain 
limitations : First, there must be some equity against the defendant 
afiecting the land in local actions. As regards me?e personal or 
transitory actions, the Courts of common law ha^e entertained them 
where a defendant is within the jurisdiction, although the cause 
of action arose out of the jurisdiction, on the ground, as stated by 
Wright, J. (a), quoting De Grey, C. J., that personal injuries are of 
a transitory nature and seqmmtur forum rei^ 

The second limitation is, that as the Court can only enforce its 
order indirectly in manner above stated in order to put the plaintiff 
in possession, the jurisdiction of the lex situs must be invoked. 

The third limitation, which seems to follow as a corollary to the 
second, is, that though the Court, in deciding on the equity, acts on 
its own rules, it will not enforce a judgment where it is illegal 
or impossible, according to the lex situs, to give the plaintiffs 
possession (6). 

2. Ifecessity for some Equity to give Jurisdiction. 

Lord Hardivieke, in the principal case (c), says, This Court there- 
fore has no original jurisdiction on the direct question of the original 
right of the boundaries, and this bill does not stand in need of that. 
It is founded on articles executed in England under seal, for mutual 
considerations, which gives jurisdiction to the King’s Courts, both of 
law and in equity, whatever be the subject-matter.” In examining 
the cases in which the jurisdiction has been exercised, it will be 
found that, with the exception of some few old cases which have been 
overruled, the jurisdiction was entertained on the ground of some 
contract or equity between the parties (d). 

Thus, in Lord Granstoicn v. Johnston (e), a creditor having 
obtained a judgment in one of the West Indian Islands (St. 
Christopher’s) against his debtor, then absent from the island, and 
having purchased his debtor’s real estate situate there, on his own 
execution, was ordered to reconvey to the debtor on payment of the 
debt, costs of the proceedings in St Christopher’s, and interest. 
Arden, M., E., after referring to the cases of Archer v. Preston (f), 

(a) Ib., p. 363. 213; Dicey’s Conflict of Laws (1908), 

(h) See the cases, post, p. 823. p. 2€1 et seq. ; Foote, Private Inter- 

(c) Supra, p, 803. national Jurisprudence (1904), 184 — 

(d) Norris v. Chambres, 29 B. 246 ; 200, 

3 De G. F. & J. 583 ; Deschamps v. (e) 3 Y. ITO. 

Miller, (1908) 1 Ch. 856. See West- (/) 1 Eq. Ca. Abr,, p. 133, pi. 3. 

lake. International Law (1905), 210 — 
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Arglasse^, Micschamp (a), Kildare v. Eustace (b), ss.ys (c) : Tiiose 
cases clearly shew, that with regard to any contract made, or equity 
between persons in this country respecting lands in a foreign country, 
particularly in the British dominions, this Court will hold the same 
jurisdiction as if they were situated in England.’’ Lord Hardwicke 
lays down the same doctrine in Foster v. Vassall (d). There is no 
distinction between lands in a colony or a foreign country with 
respect to the exercise of this jurisdiction (c). 

Specific Performance, — At a very early date specific performance 
of a contract for sale of lands out of the jurisdiction was enforced. 
Thus, in Archer v, Preston (/), a contract was entered into for the 
sale of land in Ireland, and the defendant, who refused to carry out 
the contract, coming over to England, a bill was filed against him in 
Chancery and a ne exeat regno granted, and wdien he departed for 
Ireland without answering, he was sent for by special order and 
made to answer for the contempt. In the principal ease, a contract 
respecting the settlement of boundaries out of the jurisdiction "was 
enforced. 

In the Black Point Syndicate, Ltd, y. Eastern Concessions, Ltd,(g), 
the defendants granted a lease of the mining rights in lands in 
Milos to the plaintiffs, and, in consequence of certain claims para- 
mount to the defendants’ title, the plaintiffs refused to pay the 
royalties due, whereupon the defendants took possession of the 
mines. On an application for an interlocutory injunction, restraining 
the defendants from keeping possession, Stirling, J., refused to 
grant it under the circumstances, holding that the relief asked for 
was specific performance of an implied covenant for quiet enjoyment 
of lands abroad Qi). 

Foreclosure and Redemption. — So bills have been entertained for 
the foreclosure or redemption of mortgages of property out of the 
jurisdiction. First, as regards foreclosure of mortgages, see Toller v. 
Carteret (i), where a bill was filed by the mortgagee for foreclosure 
of the Island of Sark ; see also Paget v. Ede (k), where foreclosure 


(a) 1 Tern. 75. 

(h) I Yern. 419. 

(c) At p. 182 ; see per Lord Hmchell, 
(1893) A, 0. at p. 626. 

(d) 3 Atk, at p. 589. 

(e) Angus v. A., West temp. Hard- 
wicke, 23, 

(/) 1 Eq. Ca. Abr., p. 133, pi. 3; 


Jackson v, Petrie, 10 Y. 164 ; and see 
Duder v. Amsterdamsch Trustees 
Kantoor, (1902) 2 Oh. 132. 

(g) 79L.T. 658; 15 T, L. E. 117. 

(h) See Penn v, Baltimore, 1 Yes. 
Sen. at p. 455. 

{%) 2 Yern. 494. 

(k) 18 Eq. 118. 
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was decreed of lands in the West Indies, the Judge treating the case 
of foreclosure as merely extinguishing a right to redeem jind enforcing 
a personal contract {a). 

As to redemption of mortgages, in Beckford v. Kemble (&), the 
Court had granted a decree for redemption, of a mortgage of West 
India lands. Then the defendants commenced foreclosure pro- 
ceedings in the Court of the Colony; the Court here granted an 
injunction to restrain the defendants from foreclosing in the foreign 
Courts, holding that the plaintiff had a clear equity to be protected 
against a double account, all parties being in England at the time. 

Fraud . — In cases of constructive trust, where lands abroad have 
been acquired by fraud, the transaction has been set aside, and the 
defendant ordered to execute the necessary reconveyances (c). 

Waste , — And a tenant in common of lands abroad, resident here, 
was held liable to an account for waste committed (d!), and also for an 
account of rents and profits (^:). 

Partnership and Companies , — So likewise on a bill filed by one 
of the parties in England, a decree has been made for winding up a 
partnership in Hayti, and taking accounts of agency transactions 
between the partnership and a Liverpool firm (/). 

The residence and domicile of an incorporated company are 
determined by the situation of its principal place of business. The 
jurisdiction of the Courts of one country over companies domiciled in 
another country appears to depend on the answer to the question 
whether these companies are, through their property or their agents, 
amenable to the process of the Courts in which the companies are 
sued {g), 

A joint stock company formed in India, and incorporated by regis- 
tration under Indian law, and having its principal place of business 
in India, with an agent and a branch office in England, may be 
wound up under the Companies Act, 1862 (7i). 


(a) See per Kay^ J., in Re Haw- 
thorne, 23 0. D. at p, 748. 

(&) 1 Si. & St. 7 ; Bent v. Young, 9 
Si. 180, at p. 190. And see Westlake, 
International Law, (1905) pp. 213, 214. 

(c) Arglasse v. Muschamp, 1 Yern. 
75 ; Lord Cranstown Johnston, 3 Y. 
170, supra, p. 815 ; Jackson v. Petrie, 
10 Y. 164. 

(ri) Carteret v. Petty, 2 Swans. 
323 (n) ; cf. Batthyany v. Walford, 33 
W. & T. — VOL. I. 


C. D. 624 ; 36 0. D. 269. 

(e) Eoberdeau v. Eous, 1 Atk. 543; 
see Westlake, (1905) at pp. 213, 215. 

(/) Maunder v, Lloyd, 2 John. & H. 
718 ; Hendrich v. Wood, 9 W. E. 588. 

{g) See Lindley, Companies, (1902) 
1221, Trust case ; Westlake, (1905) 
pp. 358, et seq. 

(h) Re Commercial Bank of India, 
6 Eq. 517; Re Matheson Bros., Ld., 
27 a D. 225. 
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A company wliicli has not a registered office in England, but has 
carried on business here (a) maj' be wound up under the Companies 
. (Consolidation) Act, 1908. 

. It has been decided that the registrar is not bound to refuse 
registration of a company formed by foreigners residing abroad and 
in many respects a foreign company (b). 

Receivers have been appointed (c), not only in foreign countries 
such as Brazil (d), hut also in our colonies, c.p., AYest Indies 
(Bunbitry v. B.) (c), and in Ireland (/). 

Achnmutratwn. — As regards administration of estates, in Eiving 
V. Orr-Fjwvng {g) a testator domiciled in Scotland, and possessed of 
a large personal and some lieritable property in Scotland, and of a 
comparatively small personal property in England, by will made in 
Scotch form, appointed several persons to be executors and trustees, 
some of wliovi resided in England, and some in Scotland. The 
trustees obtained a confirmation of the will in Scotland, and the 
confirmation was sealed by the English Court of Probate, under 
21 & 22 Viet. c. 50. An infant, resident in England, brought by 
his next friend an action here to administer the estate, and the 
writ was served upon some of the trustees in England, and (under 
an order) upon the Scotch trustees in ScotlancL The trustees 
appeared without protest, and took no steps to discharge the order, 
hilt obtained an order of reference to inquire whether the further 
prosecution of the action would be for the benefit of the infant 
plaintiff, upon which an order (not appealed from) was made for the 
further prosecution of the action. The trustees removed all the 
English personalty into Scotland before the action came on for trial. 
It was held by the House of Lords, affirming the decision of the 
Court of Appeal (li), that the English Court had jurisdiction to 
administer the trusts of the will as to the whole of the estate, both 


(a) See Be Mercantile Bank of Aus- 
tralia, (1892) 2 Ck. 204, under Com- 
panies (Winding-up) Act, 1890. 

(5) Be General Company for the 
Promotion of Land Credit, L. E. 5 
Oh. 363, affirmed, Princess of Eeuss r. 
Bos, L. E. 5 H. L. 176. 

(c) See Seton 1901, vol. i., pp. 774, 
775, 810-814; Be Maudslay, (1900) 
1 Ch. 602. 

(d) Sheppard -y. Oxenford, I Kay & 
J 500 ; cf. Dnder v. Amsterdamsch, 


&c., (1902) 2 Ch. 132. 

(c) 1 B. at p. 336. 

(/) Houlditch V. Lord Donegal, 8 
Bli. (N. S.) 301, at p. 343 ; and see The 
Mercantile, &c. Trust Co. v. Eiver 
Plate, &c. Co., (1892) 2 Oh. 303, and 
p. 824, infra. 

[g) 9 A. C. 34, disapproving the 
dicta of Lord JVestlmry in Enohiii v. 
Wylie, 10 H. L. Ca. 1, at p. 13 ; and see 
Lewin (1904), pp. 48-50. 

(h) Eeported 22 C. D. 456. 
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Scotch and English ; and that as no proceedings were pending in a 
Scotch Court (if such were possible), by which the iiiterests of the 
infant plaintiff could have been equally protected, the jurisdiction* 
was not discretionary, but that the decree was as a matter* of 
course 

If English trustees, having in their hands English trust funds, 
were found within the jurisdiction of the Scottish Courts, those 
Courts, on the same principle, might compel them to do their 
; duty(/j). In this case Jjovd Selborne says: ^^But by the mere fact 

of taking out probate, executors who are also trustees, accept the 
trusts of the will as well as the office of legal personal representa- 
tives; and the acceptance of those trusts extends to the whole 
property, which under the terms of the will is the subject of the 
trust, real as well as personal, although the real estate cannot be, 
and part of the personal estate may not be, within the jurisdiction 
t of the Court of Probate.” 

^^It would be contrary to the nature of such trusts as those of the 
residuary estate in the present case to attempt to execute them by 
piecemeal, with reference to the different species and local situation 
; of the several constituent parts of the estate which the testator has 

I aggregated together ” (c). 

1 The above case of Etving v. Orr-Eivmg was heard in the House 

of Lords in November, 1883. Before this an action having the same 
title had been commenced in Scotland by four of the residuary 
legatees, and a decree made by the Court of Session declaring {inter 
alia) that the trustees were bound to administer the estate in 
Scotland subject to the Scotch Courts alone. 

This Scotch case came before the House of Lords on May 1, 1885, 
i reported nom. Eiving v. Orr-Eiving {d). The tiouse of Lords 

reversed the decree of the Scotch Court so far as it declared that 
! the trust coidd not be administered except in Scotland, but on the 

; ground of convenience affirmed the decision that the trusts should 

be executed in the Scotch case. 

The proposition that the Courts of that country only in which 
a testator dies domiciled can administer his personal estate is 
I without any authority except certain dicta of Lord Westhiiry in 

I {a) See also Stirling- Maxwell v. v. Douglas, 3 Paton App. Cas. 503, 

I Cartwright, 11 C. D. 523 ; Johnstone 510. 

V. Beattie, 10 Cl. & Fin. 42, 84. (c) Ib. at pp. 39, 40. 

(6) Per Selborne, C.,in Ewing v. Orr- {d) 10 A. C. 453. 

Ewing, supra, at p. 41, citing Ferguson 
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EnoUn v. Wylie {a), with w^liich the other Lords, who decided that 
case^, did not^ agree ” (6). 

, IwEioingY, Orv-Eioing {c\ and Stii%ng-Maxicell v. Cartwright (d), 
it^was treated as obligatory on the Court to administer the trusts of 
the will as to the wdiole estate both Scotch and English, at anj^ rate 
where no proceedings were pending in the forwm loci in which relief 
could be obtained. The difficulty, ho^vever, where the exercise of 
such jurisdiction would be inconvenient, as was the case in Ewing 
V. Orr-Ewing, is now removed by R. S. C. 1888, 0. 55, r. 10, which 
is as follows : — 

^' It shall not be obligatory on the Court or Judge to pronounce 
or make a judgment or oixler, whetlier on summons, or otherwise, 
for the administration of any trust or of the estate of any deceased 
person, if the questions between tlie parties can be properly 
determined wdthout such judgment or order” (c). 

And consequently a party interested is only entitled no'w to an 
administration judgment when there are questions wdiicli can only 
be properly determined in an administration action. The Court 
has power to order a limited administration only, that is, to direct 
particular accounts and enquiries. General administration is now 
only granted in cases of necessity (/). 

With resi^ect to trusts of land abroad, if the Court does entertain 
any action the lex loci must be regarded, and in cases where the lex 
loci did not recognise trusts, and there was no equity against the 
donee other than his acceptance of the trust, wdaich had been 
declared, the rights given by the lex loci have been held to override 
the trust. Thus in the interesting case, as to Lord Nelson’s will, 
of Nelson v. Bridport {g)^ Lord Nelson by his will attempted to create 
successive limitations of his estate of Bronte, in Sicilj", by imposing 
a trust on his brother and the trustees to whom it was devised. It 
was held that his brother as one of the trustees of the wall was 


(a) 10 H. L. Gas. 1. 

(b) Per Selborne, C., 9 A. C. at 
p. 39 ; and see 10 A. 0., p. 502 ; 
and see further as to administration 
actions involving questions relating to 
land abroad and liberty to bring actions 
abroad, Batthyany v. Walford, 33 C. D. 
624, 36 C. D. 269; Hope -y. Carnegie, 
supra, p. 795, L. R, 1 Ch. 320 ; Re 
Piercy, (1895) 1 Ch. 83. 

(c) 9 A. C. 34, 


(cl) 11 C. D. 523. 

(e) Ann. Pract. 1908, i., 777. 
if) Re Blake, 29 G. D. 913. See also 
Re ‘Wilson, 28 C. D. 457 ; Me Gyhon, 
29 C. D. 834 ; and Re Doetcli, W. N. 
(96) 82. 

{g) S B. 547 ; and see Cllover v. 
StrothofF, 2 Bro. C. C. 33 ; Godfray v. 
G., 12 Jur. (N. S.) 397 ; Re Piercy, 
(1895) 1 Ch. 83 ; and Lewin on Trusts, 
(1904) p. 50. 
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bound to do all that he could to perform the trusts so far as the law 
of Sicil}^ allowed him to do so, and would be answerable to* the 
Court for any wilful neglect or violation of duty, but that as the* 
lex loci only recognised absolute ownership, he, on admissicfn, 
according to the lex loci, was absolute owner free from the trusts. 

The old case of Earl of Kildare v. Eustace (a), is sometimes 
referred to, but it does not go very far; the jurisdiction as far as 
it was entertained was based on the obsolete doctrine that Judges 
in England were the proper expounders of the law of Ireland. 

In Martin v. M, (b), an application was made to an English 
Court to establish a settlement, which had been made in English 
form, of a moiety of a plantation in Demerara, the wife’s property. 
The husband and wife had subsequently given to persons, with 
notice of the English settlement, a mortgage of the lands duly 
executed according to the lex loci. It appeared that by that law the 
settlement was a nullity, and the mortgagee’s title notwithstanding 
the notice, was good. The application was on this ground refused, 
the Court observing that the equity of the wife was therefore not to 
be attached to the estate but to the person of the husband. It 
would seem that the Court would have exercised its jurisdiction in 
personam against the husband, had it been invited, to make him give 
compensation for the loss to the trust. 

In Harrison v. Gurney (c), a decree had been made in 1816 for an 
execution of trusts of a creditor’s deed, including lands in Ireland, 
of which lands a receiver had been appointed, and an injunction w^as 
granted by Lord Eldon to restrain the trustees from proceeding in 
Ireland for execution of trusts of the same deed. 

In Clarke v. Ormonde (d), bills were entertained for execution of 
the trusts of a will including real and personal estate in Ireland, 
and a creditor’s action for administration of the estate. A receiver 
was appointed of the estates in Ireland. 

Money trusts for charities, — It has been said that the Courts will 
not administer tlie trusts of a charity abroad, but the Court will 
entertain an action with respect to such trusts so far as to secure 
the fund, and give directions to the trustees. In Provost of 
Edinburgh v. A ubrey (e), there was a be^quest of personal estate 
on charitable trusts to be administered out of the jurisdiction. 

{a) 1 Vern. 419. MTntosli, 33 C. D. 595 ; Duder v. 

(h) 2 Russ. & M. 507. Amsterdamsch, (1902) 2 Ch. 132. 

(c) 2 J. & W. 563. {e) Amb. 236, 

{(1) Jac. 108 ; and see Jenny v. 
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Lord Hard'uncke said lie could not give any directions as to tlie 
distribution of money belonging to anotlier jurisdiction. The 
decree declared that the trust ought to be carried into execution 
except as to the power to lay out the property in lands in Engiandj 
and that the property should be transferred to such persoiij etc., as 
the provost should appoint. See also Attorney-General v. Lepine (a) 
Minet v. VidUamy (h), Emery v. 

In Attorney -General v. Stiirge((l), there was a gift of personal 
estate for the purpose of a school at Genoa. The M. li. said that 
he had “no douht tliat the Attorney-General has jurisdiction to 
institute proceedings to secure a legacy given for charitable pur- 
poses by a subject of the Crown, whether in or out of this country, 
but not to see a foreign charity adininistered. Unless tiie testatrix 
has so directed, the Court itself has not the means of administering 
a charity abroad. It appears to me, therefore, I ought to direct the 
money to be paid in such maimer as will secure the intentions of the 
testatrix respecting the school being carried into eftect, as directed 
by her will, unless it is controlled or modihed by the law of the 
country,” 

Ultimately a reference was directed to chambers, and the Chief 
Clerk certified that the fund ought to be carried to an account to be 
intituled “ The account of the legacy,” &c., for the support of a 
school at Genoa ; ” and that the dividends should from time to time 
be paid to the Chaplain of Genoa, &c., and that he should transmit 
accounts to the Judge. And on further consideration the scheme 
was ordered to be carried into effect. 

In Re Fraser{e)f where the trusts were for the benefit of the blind 
in Inverness-shire, liberty w^as given to the Attorney-General to 
apply to the Scotch Court for settlement of a scheme. 

Trusts udiere lex loci will rceognise them . — The result of the cases 
appears to be that in an action for administration, so far as necessary 
for the purpose of administration and payment of creditors, the 
Court will exercise its jurisdiction in personam against executors 
and trustees within the jurisdiction so far as regards all property 
within or out of the jurisdiction which can be made available by the 
lex loci, but that, where the trust is to be administered out of the 
jurisdiction or in the case of land it is situated out of the jurisdiction, 

(a) 2Sw. 181. W. N. 161. 

(h) 1 Euss. 113 (n). (e) 22 C. D. 827 ; see also Forbes v. 

(c) Id., 112. F., 18 B. 552. 

(d) 19 B. 597, and see ^0 Geek, (1893) 
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the Court will, on the ground of convenience, allow or direct the 
trust to be executed by the Court within whose jurisdiction, the 
property is situate, or the trust is to be administered. 

Refusal to Exercise Jurisdiction. — In Norris v. Chambres (< 2 ),, a 
claim for lien on mines in Prussia for an equitable money demand 
was refused because there was no privity of contract or obligation 
existing between the plaintijff and defendant. The M. R says (&), 
In examining them ” (the cases) ‘^I find that in all of them there 
is a privity existing between the plaintiffs and defendants, they have 
entered into some contract, or some personal obligation has been 
incurred from one to the other.” 

So the Court will not direct an issue to try the validity of a will 
of lands out of the jurisdiction (c). The Court has also refused to 
entertain a suit for partition of lands out of the jurisdiction (d). 

Ill Be Haivthorne (e), Kay, J., refused to entertain jurisdiction in 
a dispute between tw^o persons with respect to lands in Saxony, on 
the ground that there was no contract or equity between the parties 
but merely a question of title. 


3. The Lex Situs mast he Considered. 


Though the Court makes no decree as to the possession of the 
land in a foreign country, but only a decree in jpersonam against the 
defendant (see ante, p. 814), yet the Court has regard to the law of 
the foreign country to see if it be possible that the decree would be 
obeyed (/). 

In Ex p. Pollard (g), where the Court compelled a defendant to 
give effect to an equitable mortgage on lands in Scotland, the Scotch 
law not recognising such a charge, but there being nothing in the 
law or circumstances to prevent the defendant carrying out the 
decree, Lord Cottenham, in his j udgment (/i) , said: If the law of 
the country where the land is situate should not permit or not enable 
the defendant to do what the Court would otherwise think right to 
decree, it would be useless and unjust to direct him to do the act ; 


{a) 29 B. 246 ; 3 Be G. F. & J. 583. 

(b) 29 B. 254 ; see, too, Mattliaei v. 
Galitzin, 18 Eq. 340. 

(c) Pike V. Hoare, 2 Eden, 182. 

(d) Cartwright v. Pettus, 2 Ch. Ca. 
214, 

(e) 23 C. D. 748 ; B. S. A. Co. v. 
Companhia de Moc^ambiqiie, (1893) 


A. C. 602 ,* see also Matthaei v. Galitzin, 
18 Eq, 340 ; Whitaker o?. Forbes, L. K. 
10 C. ?. 583, 1 C. P. D. 51 ; Eeiner -v. 
Salisbury, 2 C. D. 378. 

{/) See the cases p. 820, et seq. 

{g) Mont. & Ch. 239. 

(h) At p. 250. 
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but when there is no such impediment, the Courts of this country, 
in the exercise of their jurisdiction over contracts made here, or in 
^administering^ equities between parties residing here, act upon their 
own rules, and are not influenced by any consideration of what the 
effects of such contracts might be in the country where the lands are 
situate, or of the manner in which the Courts of such countries 
might deal with such equities. ... In giving effect to tire security, 
I act upon the well-known rules of equity in this country, and do not 
violate or interfere with any law or rule of property in Scotland, as 
I only order to be clone what the parties may by tliat law^ lawfully 
perform.” 

In other cases relief has been refused because a title had been 
acquired by third persons, under the lex loci^ which prevented the 
defendant from carrying out the order. 

In Norton v. Florence^ dc.^ Co. (a), an English company, having 
house property at Florence, raised money on bonds expressed to be 
binding on ^^all their estate.” Subsequently, by a mortgage in 
Italian form registered in Florence, the same company mortgaged 
the Florence property to a bank, which had notice of the bonds. 
The bank took proceedings in Florence to realise their security. It 
was held that the bonds did not create a charge (b) ; and, secondly, 
if they did create a charge, as, according to the lex loci, it did not 
bind the property, the bank, notwithstanding notice, took the title 
free from the bonds. 

In The Mercantile Investment and General Trust Co, v. River 
Plate Trust, Loan and Agency Co. (c), land in Mexico w^as assigned 
by an American company to the defendants, an English company, 
expressly subject to a charge for debentures of the American com- 
pany. The defendant company, by registration in Mexico, obtained a 
title, by the lex loci, free from a charge for the debentures. North, J., 
held that there was jurisdiction to appoint a receiver for the 
debenture holders, but refused it as under the circumstances useless. 

In Waterhouse v. Stansjield{d), relief was refused to the plaintiff 


(a) 7 C. D. 332. 

(b) But in Be Florence, &c. Co., 
Ex jj. Moor, 10 C. D. 530, the case 
was overruled so far as it decided that 
the bonds did not create a charge ; 
and see Moor v, Anglo-Italian Bank, 
10 C. D, 681. , 

(c) (1892) 2 Oh. 303. 


{d) 9 Ha. 234, 10 Ha. 254 ; and see 
Hicks V, Powell, L. E, 4 Ch. 741, (where 
it w^as held that a deed void under the 
Indian Eegistration Acts, and not to 
be received as evidence there, could 
not be sued upon in England) ; Be 
Maudslay, Sons and Field, (1900) 1 
Ch. 602. 
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in respect of an assignment, by way of security of the assignee’s 
interest, under a contract for the purchase of land in Demerara, to 
secure monies lent. The V.-C. (a) says: ‘‘When* the law* of a 
foreign country places a restraint upon the alienation of the pro- 
perty of a debtor situated in such country, an equity arising here on 
a contract entered into in respect of such property cannot be enforced 
against the lex loci rei sitae,' 

If the lex loci is merely silent, and no further title has been acquired 
by a third person, the Court will not refuse a decree (h). 

Parties out of the jurisdiction may be served abroad, but this does 
not extend the jurisdiction of the Court in granting relief (c). But 
the alteration of the rules of procedure {d) may enable the Courts 
to deal with land abroad in cases where the alteration does not 


extend the jurisdiction, but only enables the old jurisdiction to be 
exercised where formerly it could not, merely by reason of defects 
in the previous rules (c). 

The cases of restraining actions abroad are distinguishable from 
those of restraining some act within the jurisdiction by a person 
resident abroad — ^.y., restraining a libel being published in Eng- 
land, for in such case an injunction may be granted, and enforced 
if the defendant comes into England (/), or where a primd facie 
case is made out of infringement of a patent within the jurisdic- 
tion (^), or a trade mark(/i), or cases within Order XLVIIIa, or 
the former order, as to suing a firm carrying on business within the 
jurisdiction (i). 

It has been held that the Courts in England cannot authorise 
service of a writ out of the jurisdiction except in cases provided for 
by the E. S. C. (fc), and that these form a complete code on the 


{a) 10 Ha. 259. 

(5) Ex p. Pollard, Mont. & Ch. 239 ; 
cf.Bank of Mrica, Ltd. v. Cohen, (1909) 
2 Ch. 129 ; Scott i;. Hesbitt, 14 V. 438; 
Lord Cranstown v. Johnston, 3 V. 170. 

(c) Coolmey v. Anderson, 31 B. 452 ; 
Edwards v. Warden, L. E. 9 Ch. 495. 
{d) Of. 0. XI., r. 1, E. S, C. 

(e) Diider v. Amsterdamsch Trus- 
tees, Kantoor, (1902) 2 Ch. 132. 

(/) Tozier v. Hawkins, 15 Q. B. D. 
680 ; and see De Bernales v. N. Y. 
Herald, (1893) 2 Q. B. 97 (n). 

(g) Badische, &c. v, Henry Johnson 
& Co., (1896) 1 Ch. 25. 


(h) Be Burland’s Trade Mark, 41 
C. D. 542. 

(i) De Bernales v. H. Y. Herald, 
(1893) 2 Q. B. 97 (n), ; St. Gobain, &c. 
V, Hoyermann, &c., (1893) 2 Q. B. 96 ; 
and as to Order XLVIIIa. Worcester 
Bank v. Eirbank, (1894) 1 Q. B. 784; 
Maciver v. Burns, (1895) 2 Ch. 632. 

(Jc) Re Eager, 22 C. D. 86 ; Re Bus- 
field," 32 C. D, 123, see p. 132 ; Re 
Anglo-Africa, &c. Co,, 32 C. D. 350 ; 
Re Wendt, 22 Q. B. D. 733 ; and see 
Re Cliff, (1895) 2 Ch, 25, and E. S. C., 
(1883), 0. 11, and cases in Annual 
Practice (1908), i., 162. 
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ul)ject; and see the lahl clown by 

js to be exempt fiom sac J contiucts of o foreign goveni- 

jovemmeiit. It csnaot “f»"' Koobou, (li), 

.1 /..A 


(a) (1894) A. C. 670. see pp. 684, 

(b) Sraifcli V. Weg-aelin, 8 Rq. 198 , 
Twycross «. Dreyfus, 5 C. D. 605 : but 


see Larivieve c. Morgan, L. It- < Cb.ooO. 

((■) Gladstone v. The Ottoman bunk, 
1 Hem. & M. 50i>. 



827 


LEGACIES. 

* 
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1784, 1786. 2 Bro. Ch. 108. 


Specific Legacy — Ademption. 

A legacy of the interest and principal of a bond is specific, and is par- 
tially adeemed by the testator having received part of the debt by 
dividends declared after the bankruptcy of the debtor. A legacy of 
“ my 1,000/. East India Stock, is specific, and is adeemed in toto by 
the testator’s selling the stock. 

William Macguire, by his will, dated 27th September, 1778, 
bequeathed {inter alia) as follows : — 

Item, I bequeath to my sister Jane Ashburner, the interest 
arising from her husband William Ashbiimer^s bond to me for 
principal, 3,6001, sterling during her life, independent of her present 
or any future husband, amounting to 175/. sterling per annum. 
Item, I bequeath the principal of the said bond, on the decease of 
my said sister Jane Ashburner, to her four daughters, Elizabeth, 
Anne, Sarah, and Sophia, to he equally divided among them or 
the survivors of them. Item, I bequeadh to Mr. William Beawes, 
noiv at school with the Eev. Mr. Everett, at Felstead, in Essex my 
capital stock of 1,000/. in the Lidia Company's Stock, with the 
dividend thereon arising, which dividend is to pay for his education 
and maintenance till he is qualified for holy orders, and then the 
capital to be laid out in the purchase of a living for him in the 
church. This stock is to be continued or disposed of, at the discretion 
of my executors.” 

AVilliam Ashburner, the debtor, became a bankrupt in February, 
1780. In March the testator proved this debt under the commission, 
and, 16th May, 1781, received a dividend thereon of 4s. 3d. in the 
pound. 
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The testator died 12tli July, 1781. Since his deatli, another 
dividend of 2s. 9d. had been made to the bankrupt’s creditors. 

^The testator, at the time of making his will, was possessed of 
l,009h East India Stock, and no more, but sold out the whole of it 
before his death. Beawes, the legatee of this stock, was a natural 
child of the testator. 

The bill was brought by Mrs. Asliburner, her four daugliters, and 
Beawes, to have the whole sumof 8,500Z. secured for Mrs. Ashburner 
and her daughters, and to have such part of it as is due out of tlie 
estate of Ashburner the bankrupt paid by liis assignee, and the 
residue paid by the personal estate of the testator out of liis genei*al 
effects; and that the personal representative of the testator might 
also purchase with the testator’s personal estate 1,000/. East India 
Stock, and transfer the same for the use of the plaintiff Beawes, as 
directed by the will. The defendants, the administratrix and 
residuary legatees, insisted that the plaintifis, the Asliburners, were 
entitled onl}^ to what remained due to the testator at tlie time of his 
death out of the estate of the bankrupt ; and that the legacy of East 
India Stock to Beawes was adeemed by the testator’s disposing of it 
in his lifetime. 

The cause was heard before the Lord Chancellor in 1784, and on 
the 18th of July, 1786, he gave judgment. 

Loud Chancellor Thurlow, after stating the case, said — The 
claim of Mrs. Ashburner and her daughters depended on two 
questions : 

First, whether the bond was given as a specific legacy ; which 
depends on this, whether the manner in wdiicli the sum is mentioned, 
turns it to a pecuniary legacy, or, as the civilians call it, a demonstra- 
tive legacy, that is, a legacy in its nature a general legacy, but where 
a particular fund is pointed out to satisfy it ; or wdiether it be wliat 
they call a legatiim nominis or legatum clehiti. 

The second question is, whether the legacy, supposing it to be 
specific, is adeemed, so far as the testator has received dividends, in 
respect of the debt, or, as the bankrupt’s estate, may be insufficient 
to pay the residue. 

I will take the second point first ; for this is clearly a specific legacy, 
according to all the definitions. Wherever a debt, ora part of a 
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debt, is the subject bequeathed, it is a legatum izominis, or legatum 
debitL I shall not stand long upon that point. 

With respect to the second point, as to the ademption, one inaxim 
has gained so much ground as to have been a governing rule, and has 
been recognised by Lord Talbot and Lord Harclivicke, It is, that 
where a debt is bequeathed, and is afterwards extinguished by the 
act or concurrence of the testator, as by demand or suit, the legacy is 
adeemed, but if paid in without suit or demand, there is no intention 
to adeem ; and there are innumerable authorities that a legacy of a 
debt is not adeemed by a voluntary payment. Lord Camden^ in The 
Attorney -General v. Parkin (a), expressly exploded this distinction; 
so did Lord Macclesfield (b). I am inclined to adopt their opinions, 
because I can find no ground for the distinction but a passage in 
Swinb. sect. 20, p. 7 (c). But I doubt if the authors cited by him 
support him. Godolphin (d), referring to the same books, states the 
rule differently ; and so have other writers. 

By the civil law, it was competent for a man, after he had changed 
the subject-matter of a specific legacy, to declare, by his conduct, that 
such a change was no ademption. The case put is of a gold chain’ 
which the testator, after having bequeathed it by his will, converts 
into a cup ; the legacy is not adeemed, because the cup might be 
restored to its former shape. 

This has not been adopted by our law. There is no ground to say, 
that, after a legacy is extinguished, a man, by his conduct, may revive 
it. It is contrary to common sense, as appears by the instance put. 
The gold chain may have been given as a legacy, because it had been 
long in the testator’s family. If it be afterwards converted into a 
gold cup, the reason for giving it ceased. 

There is an exception, or limitation to this rule, where the testator 
alters the form, so as to alter the specification of the subject ; as by 
making wool into cloth, or a piece of cloth into a garment; there the 
legacy is adeemed, because the subject-matter cannot be restored to 
its former state. 

This distinction is intelligible, in an^ction where the thing sued for 
cannot be recovered in specie ; but it is not intelligible when applied 

(a) Amb. 566. (c) Page 548, 6th edit. 

{]}) Lord Thomond v. Earl of Suf- {d) Orphan’s Leg., 4tli edit. 434 
folk, 1 ?. W. 461. 
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to a legacy; and, wliat is more material, never was adopted by our 
law. 

, As to legacies of debts, according to tlie civil law, wliere tbe 
testator had sued for, but had not recovered, or had got judgment, 
but not execution, or had actually recovered the debt, but had set 
the monej^ apart for the legatee, or, words, declared he did not 
intend to revoke the legacy ; in none of these cases wars the legacy 
adeemed. But there is no authority in tlie civil law for the dis- 
tinction betw^een a debt being paid wdthoiit demand, and in con- 
sequence of a demand. 

Besides, although it can he ascertained wdiere a suit w’as com- 
menced for a debt, it may be extremely difficult to ascertain whetber 
an}^ demand has been made. If the testator receive payment of the 
debt, the legacy is gone, unless it appear fi’om tlie manner of his 
disposing of the money afterwards, that he means to preserve it for 
the legatee. Lord Camden in The Attorney -General v. Parkin^ 
held there was no distinction hetw-een voluntary payment and 
payment on a demand, and that in both cases the legacy wuis extin- 
guished; he added, that where the sum is specified in the bequest, it 
is a general legacy, as I shall mention on the otlier point. But the 
distinction between, I bequeath {a) the 500L dtce on a hand from 
A. B., and I bequeath the bond from A. J5., is very slender; and so 
admitted to be by his Lordship. 

In the civil law there is a distinction taken betw^een a demon- 
strative legacy, where the testator gives a general legacy, hut points 
out the fund to satisfy it, and a specific legacy, where he bequeaths a 
particular thing. 

On the first point, I am clear this is a specific legacy. If the 
fortune of the testator had failed, so as not to satisfy all the pecuniary 
legacies, and the question had been, whether this legacy should have 
been contributive to the pecuniary legacies, I believe no man in the 
profession would have doubted. 

When the testator made his will, 3,500f. was due to him from 
William Ashburner, by bond? he meant to relinquish that bond for 
the benefit of the family ; not by w^ay of release to the husband, but 

(a) This distinction is recognised by A.^G. v. Parkin, Id. 566, but is now 
liOiA Hm^dwiche in Ellis v. Walker, overthrown, 

Aainh,. 3X0^ ,and. fey Lord Oamden in 
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by way of settlement ; and that this debt^ whether it turned out ill 
or well, should go to the family ; the interest to his sister for her life, 
the principal among her daughters. In this case, tlie bequest must 
be considered as specific, although the sum be mentioned ; /or I 
cannot agree to Lord Camden's distinction. 

As to the legacy of East India Stock to the plaintiff Beawes, there 
is no case to countenance his claim. The testator says, I give my 
capital stock to,’’ &c. ; the pronoun my has been relied on, in many 
cases, in deciding the legacy to be specific. 

The testator, after making his will, sold his stock, which made 
it as if it had never existed ; the legacy is adeemed, according to all 
the cases. 

In questions upon legacies of debts, the cases have crept beyond 
the original principle, which was the distinction between demonstra- 
tive and specific legacies, and recourse has been had to the animus 
adimendi, which has nothing in common with the other principle. 

In Pettiward v. P. (a), the Court was of opinion, from all the 
circumstances, that the testator intended to give a legacy of 2,000L, 
although the debts pointed out for the payment of it amounted only 
to 1,700L ; and, therefore, decreed the deficiency to be made good 
out of the general assets. In Paivlefs Case (b), the legacy was held 
to be a pure legacy, or a legacy in numeratis, and not legatimi 
nominis ; and although the debt was paid to the testator, the legacy 
was decreed. In Lord Castleton v. Lord Fanshatv (c), a legacy of a 
debt was held to be specific, although the sum was named. 

In Orme v. Smith {d), the payment was voluntary ; and from thence 
was inferred an argument, that there was no animus adimendi (e). 

In Lord Thomond v. Earl of Suffolk (f), Lord Macclesfield dis- 
approved of the distinction between a debt recovered by suit, or 
paid in voluntarily^. A definition of a specific legacy is given by 
Lord Macclesfield, in Hinton v. Pinke (g), and the advantages and dis- 
advantages, as between a specific and pecuniary legacy, are mentioned ; 
and, among other instances, that the legatee of a debt, which is lost 

{a) Eep. t. Finch, 152. (e) See as to the intention of the 

(5) Raym. 335. testator, Domat. tom. 2, p. 186. Vide 

(c) 1 Eq. Ca. Abr. 298, Coleman v. C., 2 V, 640. 

(d) 1 Eq. Ca. Abr. 302 ; Gilb, Rep. (/) 1 P. W. 461. 

82 ; and 2 Vern. 681. (g) 1 P. W. 639. 
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by the insolvency of the debtor, shall have no contribiitioii from the 
other legatees. In Croekat v. C. (a), the testator bequeathed the sum 
of 550L, which was then in Mr. Ellis's liand ; the testator, before 
malting his will, had placed that sum in the hands of Mr. Ellis, and 
had got bis note for it. He had also, before making his will, drawn 
several bills on Ellis, which had reduced the sum to 480/. It was 
held, by the Master of the Rolls, that as the drafts 'were all made 
before the will, and as the note for the full sum was still standing 
out, the testator should be considered as renouncing the payments, 
and that he meant to give the whole 550/. as a legacy. 

I take it to be clear, if a testator gives a cup, whicli is in pawni, it 
is a full gift, and the executor must redeem. 

In Ford v. Fleming (5), Lord King lield, tliat calling in tlie debt 
was no ademption, supposing himself bound by the passage in 
Swinburne, and Pawlet's Case (c). How he could be bound by those 
cases I cannot conceive. This case determines nothing. Lawson v. 
Stitc/i (d) was also cited; the question arose on a cleficiencjn The 
case (e) at the Rolls, cited 1 Atk. 508, is nonsense, and has often 
been denied. The question upon the legacy of the stock* has been 
determined uniformly (/). Arelyn v. Wa7'd(g) is contrary to many 
cases determined before, and to one by Lord Hardtvicke himself, viz., 
Purse V. Snaplin (h). 

Lord Camden, in The Attorney -General v. Parkin (0, decided one 
point, and left the other open. Parkin, in his will, recites that he 

had certain mortgages, to the amount of £ , and bonds to the 

amount of £ . He gives all these, by such enumeration, to 

Pembroke College, Cambridge. To his sisters, who w^ere next of kin, 
he gave annuities, and declared they should have nothing more under 
his will. Several sums were afterwards called in, or paid before the 
testator's death. Lord Camden determined, that the sisters were 
not disappointed by the declaration, that they should have nothing 

{a) 2P. W. 164. and 3 P. W. 384; Partridge -y. P., 

(b) 2 P. W. 469, and 1 Eq. Ca. Cas. t. Talb. 226 ; Purse v. Snaplin, 

Abr. 302. ^ 1 Atk. 414, does not tell at all to tbe 

(c) Raym. 335. purpose. 

(i) 1 Atk. 507. {g) 1 Ves. Sen. 420. 

(e) Phillips Cary ; and see Heath (h) S. C. nom. Piercer. Snaveling. 
r. Perry, -3 Atk. 103. 1 Ves. Sen. 425. 

(/} Ashton Jii. A., Gas. t. Talb. 152, (i) Amb. 566. 
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but the annuities ; he held the legacy to the College was not adeemed 
as to the sums paid in, upon the ground that the sujn was named, 
which he at the same time admitted to be slight. The testator 
certainly meant to give everything to the College, except the annuities; 
but the bequest is in the strictest form of a specific legacy. 

In (a) CarUvright v. C., 18th July, 1775, before Lord Bathurst^ 
the bequest was, I give 1,400Z. for ivhich I have sold my estate this 
day,^^ &c. The testator afterwards received the whole money, paid 
it to his banker,, and drew out of his hands 1,100L of that money. 
Lord Bathurst held this to be a legacy of quantity, and that the 
receiving was no ademption, on the authority of The Attorney- 
General v. Parkin; but it is questionable whether that case 
supports that determination. 

In the case before me, the testator plainly intended that his sister, 
Sarah Ashburner, and her children, should have the debt, owing to 
him by her husband, secured as a provision for them. 

My decree will be, that the bond be delivered up to the wife and 
children, that they may receive the dividend not received by the 
testator, and whatsoever may hereafter be payable out of the 
bankrupt’s estate in respect of that debt. 

The legacy to Beawes is gone, and the bill must be wholly 
dismissed as to that claim. 


NOTES. 

1. Generally, p. 834. 

2. Legacies of (a) Money, p. 836. 

(i8) Debts, p 837, 

(7) Stock, Government securities, &c., p. 838. 

(S) Personal chattels, p. 842. 

3. Specific bequest for life of consumable articles, p. 842. 

4. Legacies connected with realty, p. 843. 

5. Annuities, p. 845. 

6. Whether bequests contained in a residuary clause are specific or general. 

Bequest of a residue when specific, p. 853. 

7. Effect of the Wills Act upon specific bequests, p. 854. 

8. Legatee’s right of selection, p. 860. 

9. Gifts to be applied (1) for particular object, or (2) at discretion for benefit 

of legatee, p. 860. 

{a) Stated in the Appendix to Mr. Wooddeson’s 3rd vol. of Yiews of the Laws 
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10. Ademption of legacies, p. 864. 

11. Nature and incidents of specific legacieSj ]\ ST3. 

12. Apportionment Act, 1870, p. 879. 

13. How far parol evidence admissible to determine wiietlier legacies are 

specific or not, p. 881. 

14. Abatement of legacies, p. 882. 

15. To whom legacies are to be paid, p. S89. 

16. Appropriation of legacies payable in fufvro, n. ^9!. 

17. (A) Time of payment of legacies and inteivst. p. 893 : ( TV) fV-mtingent 

legacies and income, p. 899 ; (C) Maintmiarn’c nnuor slat me, p. 901 ; 

(I)) Bate of interest, p. 003; (E) Aimnilir.S p. 904; :F; Duties, 

p. 905. 

18. Recovery of legacy and arrears of interest; Statutes of {/imilation; 

express trusts, p, 907. 

1. Generally. 

Legacies are nsnall}" said to be of two different kinds, general or 
specific; a third, however, may be added, in some degree partaking 
of the properties of the two former, — a clemonstratire legacy. 

A legacy is general where it does not amount to a bequest of any 
particular thing or money, distinguished from all others of the same 
kind. Thus, if a testator gives A. a diamond ring, or a horse, or 
IjOOOZ. stock, or 1,000L, not referring to any particular diamond ring, 
horse, stock, or money, as distinguished from others, these legacies 
will be general. 

And where a legacy is otherwise general, the mere exception 
therefrom of something specifically described, will not make the gift 
more specific in the proper sense of the term than it would be if 
there were no such exception (a). 

It may be here mentioned that general pecuniary legacies are 
bequests of personal property, described in a general manner ” 
within the meaning of the 27th section of the Wills Act (i) where 
no particular fund is indicated for payment, and the}^ will therefore 
be payable out of personal estate, which the testator has power to 
appoint in any manner he may think proper, where there are no 
assets of which the testatarwasqpossessed as his own personal estate 
sufficient to pay the legacies (c). 

A legacj'^ is specific, legMuni nominis wkei^ 'ii is a 

{a) Robertson v, Broadbent, 8 A. C. (N7Sd'l29 ; Wilday Ibai- nett, 6 Eq. 

817. 193; Aa Willdn.son' L. R. 4 V'b. 587 ; 

{by 1 Viet c. 26. and see Williams r. W., 1 bb 

(c) Hawthorn u Shedden, 3 Sm. & 152. ^ 

G. 293 ; and see Spooner’s Trust, 2 Si. 
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bequest of a particular thing, or sum of money, or debt, as distin- 
guished from all others of the same kind. Thus, if ^ testator gives 
B. my diamond ring,” ^'my black horse,” my 1,OOOL stock,” 6r 
1,000Z. contained in a particular bag,” ‘^or owing to me by C.,*” or 
the diamond ring, black horse, &c., which I shall be 23ossessed of at 
the time of my death,” in these and like instances the legacies are 
specific. See the definition of a specific legac^y b}^ Jessel, M.R., in 
Bothamley v. Sherson (a). 

Where a bequest of particular articles is followed by a gift of the 
residue, the bequest of such articles, although the testator has 
prefixed “ my,” will not be specific, but residuary (5). 

The result is the same where a general gift of personalty is followed 
by an enumeration of particular articles (c). And the fact that a 
specific legacy is given, or a specific part of personalty is excepted, out 
of a general legacy, does not make a gift of that residue specific (d). 

A demonstrative legacy, as Lord Tlmrlow observes in the principal 
case, is in its nature a general legacy, but there is a particular 
fund pointed out to satisfy it.” Thus, if a testator bequeaths 1,000Z. 
out of his Reduced Bank Three per Cents., the legacy will not be 
specific, but demonstrative. 

Though often a matter of much difidculty, it is of much importance 
accurately to distinguish these legacies one from the other, because, 
as wull be hereafter more fully shown, general or pecuniary legacies 
(in the absence of a contrary intention) are only payable out of the 
personal estate not specifically bequeathed, and unless charged upon 
it are not payable out of the real estate, and if the fund for their 
payment be insufficient they must abate inter se 'pro rata {e) ; but 
with regard to specific legacies they wdll not, upon a deficiency of 
general assets to pay debts, be obliged to abate, until after the 
general legacies have been exhausted ; but, at the same time, a 


(a) 20 Eq. 304, 308, 309. 

(h) Fielding v. Preston, 1 De G. & 
J. 438 ; and see Duminer v. Pitcher, 
2 My. & K. 262 ; Chapman v. C., 4 
C. D. 800; Bothamley v. Sherson, 
supra; Hodgson v. Jex, 2 C. D. 122; 
Be Green, 40 0. D. 610. 

(c) Fairer v. Park, 3 C. D. 309 ; 
King V. George, 4 C. D. 435, 5 C. D. 
627 ; Be Tootal’s Estate, 2 C. D. 628 ; 
Macdonald v. Irvine, 8 C. D. 101 ; Be 
Fleetwood, 15 C. D. 594 ; sed vide 


Bethime v. Kennedy, 1 My. & C. 114; 
Mills V. Brown, 21 B. 1 ; Clarke 
Butler, 1 Mer. 304; Hill v, H., 11 Jur. 
(N. S.) 806; Langdale v, Esmonde, 4 
It. R Eq. 576 ; Fitz williams v. Kelly, 
10 Fa. 266. 

(d) Be Ovey, 20 C. D. 676, on appeal 
sub nom. Robertson v. Broadbent, 8 
A. C. 812 ; Bothamley v, Sherson, 
supra. 

[e) Robertson v, Broadbent, 8 A. C. 
815. 
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specific legatee is liable to this disadvantage, that if the thing 
speciaUy given, be adeemed (a) by the testator either aliening or 
changing it into a different species of property, he will not be 
entitled to claim anything by way of compensation out of the 
general personal estate. But with regard to a demonstrative legacy 
it is so far of the nature of a specific legacy, that it will not abate 
with the general legacies until after the fund out of which it is 
payable is exhausted, and so far of the nature of a general legacy, 
that it will not be liable to ademption by the alienation or non- 
existence of the property pointed out as the primary means of 
paying it (6). Where the assets not specifically bequeathed are 
insufficient to pay debts, specific and demonstrative legacies abate 
rateably (&&). The Court is inclined not to construe a legacy as 
specific, unless clearly so intended (c). 


2. Legacies of 

(a) Money. (/3) Debts, (y) Stock, &c. (5) Personal Chattels. 

(a) Legacies of Money , — A bequest of a sum of money in such a 
bag (d) ; or in the hands of a certain person (e) ; or invested in a 
certain named investment (/) ; or even of '' all my monies ’’ (g) is 
specific. So where one partner bequeathed to the other 2,000L, 
which appeared to be due to him on the last settlement upon 
certain trusts, if he did not draw it out of the trade before he 
died, Lord Hardivicke held that it was a specific legacy (A). But a 
bequest of money for a ring (i), or to purchase Grovernment securi- 
ties (fc), or lands®, or of an annuity to be purchased out of or 
charged on the personal estate (m), or of so much money to be paid 


(a) See Note 10, infra. 

{b) Mullins V. Smith, 1 Dr. & Sm. 
204 ; Williams v. Hughes, 24 B. 474 ; 
Paget r. Huish, 1 Hem. & M. 663 ; 
Jones V. Southall, 32 B. 31 ; Bevan v. 
A.'G., 4 Gif. 361 ; Yickers v. Pound, 6 
H. L. Cas. 885 ; Disney v. Crosse, 2 
Eq. 593; Hodges v. Grant, 4 Eq. 140. 
[bh) Me Turner, (1908) 1 Ir. R. 274. 

(c) Kirby v. Potter, 4 V. 752 ; ^nnes 
V. Johnson, 4 Y. 568 ; Webster v. 
Hale, 8 Y. 413 ; Dickin v. Edwards, 
4 Ha. 276 ; Sayer v. S., 7 Ha. 382 ; 
\¥illiams v. Hughes, 24 B. 474, 478. 

(d) Lawson V. Stitch, 1 Atk. 507. 

(e) Hinton v. Pinke, 1 P. W. 539 ; 


Crockat -y. C., 2 P. W. 165 ; Pulsford v. 
Hunter, 3 Bro. Ch. 416. 

(/) Me Slater, (1907) 1 Ch. 665. 

{g) Manning v. Purcell, 2 Sm. & G. 
284, 7 De G. M. & G. 55 ; Lamer y. 
L., 26 L. J, Ch. 668. 

(h) Ellis V. Walker, Amh. 310. 

(i) Apreece v. A., 1 Y. & E. 364. 

{k) Lawson v. Stitch, 1 Atk. 507; 
Gibbons v. Hills, Dick. 324 ; Edwards 
V. Hall, 11 Ha. 23. 

(l) Hinton v. Pinke, 1 P. W. 539. 

(m) Alton V, Medlicot, cited 2 Yes. 
Sen. 417, S. 0. 3 Atk. 694 ; Hume v, 
Edwards, 3 Atk. 693 ; Creed v. C., 11 
Gl, & Fin. 508, 
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in cash ” (a) is a generai legacy. So, in Kirkpatrick v. K, (&), 
before Lord Kenyon when Master of the Eolls, legacies were given 
to persons in India, and legacies to persons in ^England, to be 
respectively paid out of the effects in the respective countries, that 
w^as held to be only a direction as to the payment, not to make them 
specific.” So, a gift of a legacy, with a direction that it shall be 
paid as soon as the testator’s property in India shall be realised in 
England, will not make it specific, nor would it fail although tlie 
assets had been remitted to England in the lifetime of the 
testator (c). 

(p) Legacies of Debts . — A debt may be specificall}" bequeathed, 
either b}^ a gift of the security, as ‘Any East India Bonds” (d), 
“my note of 500Z,” (e), “my navy bills ”(/) ; or by a gift of 
the sum owing upon a particular security, as a bequest of “ tlie 
money due on an interest note given by A.” (f/), or “due on A.’s 
bond ” (A), “the mone}" now owing to me from A.”(i); “or the 
interest of 7,000?., security on mortgage of an estate belonging 
to A.” Qc). Forgiveness of a debt is a specific legacy of the sum 
owed and forgiven (Z). 

A bequest of a debt is specific, though it is made to several per- 
sons in certain shares and proportions, and it is none the less specific 
in consequence of a life interest being given in it (1). Thus, in the 
principal case, where the testator bequeathed to his sister “ the 
interest arising from her husband’s bond, due to me, for principal 
3,500?. sterling,” for life, for her separate use, amounting to 175?. 
sterling per annum, and on the decease of his sister, the principal 
of the said bond to her four daughters, to be equally divided 
among them, Lord Thurlow held, that the bond was specifically 

(a) Kicliards v. R., 9 Price, 226. Chawortli v. Beech, 4 Y. 555 ; Siiiith 

(b) Cited ill Roberts v. Pocock, 4 v. Pj^bus, 9 Y. 566 ; Gillaume v. 

Y. 158. • Adderley, 15 Y. 384 ; Davies v, Morgan, 

(c) Sadler v. Turner, 8 Y. 617, 624 ; 1 B. 405 ; Sparrow v, Josselyn, 16 B. 

Raymond r. Brodbelt, 5 Y. 199 ; sed 135 ; Nelson v. Carter, 5 Si. 530 
vide Chester v. Urwick, 23 B. 402. Harrison v. Jackson, 7 C, D. 339. 

[cl) Sleecli V. Tliorington, 2 Yes. (A) Davies v. Morgan, supra. 

Sen. 562, 563. {%) Ellis v. Walker, Amb. 309. 

(e) Drinkwater v. Falconer, 2 Yes. (?f; Gardner in Hatton, 6 Si. 93 ; cf. 
Sen. 623. Sidebotharn v. Watson, 11 Ha. 170 ; 

(/) Pitt V. Carnelford, 3 Bro. Cli. Le Grice v. Fincli, 3Mer. 50; Harri- 
160. son V. Jackson, sii 2 )ra. 

[g) Fryer v. Morris, 9 Y 360 ; see (Z) Ee Wedmore, (1907) 2 Ch. 277. 
also Ford v. Fleming, 2 P. W. 469 ; 



838 


LEGACIES. 


Ashburner v. Macguire. 

given: and this decision lias been approved of and followed in 
Ghaioorth v. Beech (a). So a gift of a part or residm of a debt is 
specific (5). ^ ^ 

*If a testator gives a sum out of a debt to one person and the ^ 

residue to another, the legacies are specific, but if he says, I give a 
legacy of a particular sum to A. and desire it to be paid out of a debt 
due to me,” the legacy is demonstrative, as the testator merely 
points to a fund out of which it is to be paid (c). And a bequest of i 

lOjOOOZ, sterling being my share of the capital now engaged in the I 

banking business,” was held by Romilly, M.R., to be a demonstra- i 

tive legacy (d). So legacies given out of the capital employed in ^ 

the business ” {e), 

(y) Legacies of Stock, Government Securities, dx , — Stock, or 
Government securities, may be specifically bequeathed, where the 
specific thing or corpus is, as in the principal case, described as ■ 

stock. So a legacy “of my stock,” or “in my stock,” or 
“part of my stock,” is a specific gift of an aliquot part of stock (/). f 

So a bequest of “ my shares in a particular company ” (g), or of “ all 
the stock which I have in the Three per Cents., being, or about 
5,000L,” is specific Qi ) ; and a bequest “ of the interest of the whole 
of my property in the public funds,” was held a specific legacy of 
TOOL Three per Cent. Reduced Annuities, the onl}^ property in the ! 

public funds which the testator had (i). So a bequest “ of the | 

interest of 4,500?, money in the funds ” has been held a specific I 

bequest of 4,000?. consols in the names of trustees for the testatrix (k). 

And a bequest of “ 2,000? long annuities standing in my name ” has I 

(a) Supra, and Innes v. Johnson, 4 Mullins v. Smith, 1 Dr. & Sm. 210 ; | 

V. 568 ; Stanley v. Potter, 2 Cox, 180; Oliver v, 0., 11 Eq. 506 ; Re Sayer, 

sed vide Coleman v. C., 2 V. 639 ; 50 L. T. 616. i 

Duncan v, D., 27 B. 386. {g) Miller v. Little, 2 B. 259 ; Mea- I’ 

(b) Eord V. Fleming, 1 Eq. Ca. Abr. sure v. Carleton, 30 B. 538 ; Kermode 
302, pi. 3, 2 P. W. 469 ; Nelson t’. Macdonald, 1 Eq. 45,7 ; L. R. 3 Ch. 

Carter, 5 Si. 530 ; and see Oliver v. 584. 

0., 11 Eq. 506. (h) Humphreys v, H., 2 Cox, 184 ; 

(c) Duncan v. D., 27 B. 392 ; and and see Cockraii v. G., 14 Si. 248 ; 

Campbell v. Graham, 1 Buss. & M. Botharnley v, Sherson, 20 Eq. 304. j 

453; Vickers v. Pound, 6 H. L. Cas. (i) Hayes H., 1 Keen, 97. | 

885. * (h) Page v. Young, 19 Eq. 501 ; and [ 

(c?) Sparrow V. Josselyn, 16 B. 135. see Vincent v. Newcombe, Young, | 

(e) Sevan y. A. -G., 4 Gif. 365. 599 ; Kampf v. Jones, 2 Keen, 756 ; 

(/) Per Lord Alvanley in Kirby v. Shuttleworth v, Greaves, 4 My. & 0. 

Potter, 4 V. 750 ; and see Hosking 35. 

'y. Nicholls, 1 Y. «Sz: C. G. C. 478; 
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been held to be specific, tliougb the testator might only have had a 
much smaller sum (a). 

A bequest, moreover, of all the stock a testator 7nay be possessed 
of at his death will be specific (h). So a gift to M. of the sum df 
42,000 new three per cent., more or less, at the time of my death,” 
was held specific ; to L, the sum of 42,000 Eiissian five per cent. 
stock,” was not specific (c). 

But a legacy of 10,000L consols now standing in my name ” has 
been held not to be specific, where tlie context showed tliat the tes- 
tator meant to use the words as designating the value of 10,000L 
consols and not the sum itself (d). And the bequest of the testator s 
‘‘funded” property has been held not to be sufficiently specific to 
carry a sum of stock which the testator had purchased in the joint 
names of himself and his wife, so as to raise a case of election, 
although the testator had no other stock, and his property exclusive 
of the stock in the names of himself and his wife was not sufficient 
to pay his legacies (c). 

The mere possession, by the testator, at the date of his will, of 
stock or annuities of an amount equal to or greater than the bequest, 
where it was made merely in general terms, as o/ stocks or annui- 
ties (/), or of money in particular funds (^), or of India bonds 
500 Egyptian Nine per Cent, bonds (i), or 50 shares in the York 
Union Banking Company (k), would not, unless it appeared clearly to 
be the testator’s intention to refer to the identical stock, annuities, 
bonds, or shares, of which he was possessed, be considered as 
specific. 

And a mere direction to transfer a certain amount of stock, or to 
pay it as soon as possible, will not make the legacy specific (1), 


(a) Gordon v. Duff, 28 B. 519 ; 3 De 
G. F. & J. 662. 

(b) Fontaine Tyler, 9 Price, 94 ; 
Queen’s College v. Sutton, 12 Si. 521 ; 
Stephenson v. Dowson, 3 B. 342 ; 
Bothaniley v. Sherson, 20 Eq. 304. 

(c) Ae Tjder, 65 L. T. 367. 

(d) Anther v. A., 13 Si. 422. 

(e) Dumnier v. Pitcher, 5 Si. 35 ; 2 
My. & K. 262. 

(/) Partridge v. P., Gas. t. Talbot, 
226 ; Simmons -y. Vallance, 4 Bro. Ch. 
345 ; Webster v. Hale, 8 V. 410 ; Wilson 
V. Brownsmith, 9 V. 180 ; Hayes -y. H., 


1 Keen, 97 ; Johnson v. J., 14 Si. 313. 

(ff) Purse v» Snaplin, 1 Atk. 414; 
Bronsdon i\ Winter, Amb. 57 ; Bishop 
of Peterborough v. Mortlock, 1 Bro. 
Ch. 565; Sibley v. Perry, 7 Y. 522, 
529, 530; Webster y. Hale, 8 Y. 410 ; 
but see lie Slater, (1907) 1 Oh. 665. 

{h) Sleech v. Thorington, 2 Yes. 
Sen.^562, 563. 

{i) Macdonald v. Irvine, 8 C. D. 101. 
(/c) Re Gray, 36 C. D. 205; Re 
Gillins, (1909) 1 Ch. 345. 

(1) Sibley v. Perry, 7 Y. 523 ; 
Webster v. Hale, 8 Y. 410. 
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Although stock be given in general terms, if the testator directs a 
sale for the benefit of the legatee, the legacy will be specific ; for that 
direction worfid not have been given if the testator intended the 
fetock to be purchased out of his general personal estate (a). 

And where a testator has given legacies of stock, a gift of the rest, 
or remainder of the stock standing in my name,” will sho^v that the 
first legacies were specific (b). 

Other expressions may show that the testator intended to give 
some things in existence at the time, and therefore to give specific 
legacies; where, for instance, there is a bequest of ‘^4,000Z. capital 
stock in the Three per Cent. Consolidated Bank Annuities, or in 
whatsoever of the Government funds the same should be found 
invested ” (c) ; or refers to ‘^present state of investment (d) ; or if 
the will directs that if the testator should not have sufficient stock 
standing in his name to meet the legacies of stock before given, the 
executors should purchase sufficient to make up the deficiency (e). 
The fact that the gift of stock not being in round numbers, is precisely 
the same amount as that which the testator has standing in his name, 
formerly added weight to the argument that the gift is specific (/). 

Where a married woman, who has a power of appointment over a 
fund invested in Government stock, by her will gives legacies of 
specified sums thereof in terms as “ lOOL of such trust fund,” such 
legacies will be specific ; and if the legacies given thereout do not 
exhaust the fund, a residuary gift thereof will also be specific (g) ; 
but if the property is to be converted into money and out of the 
produce the legacies are to be provided they are general (k). 

A legacy of a part of a specific fund is specific (i). 

A bequest of a specific fund to be sold and divided in definite 
shares among several persons is specific (k ) : as are also bequests of 

(а) Ashton v. A., Cas. t. Talbot, 152, see Bobinson v. Addison, 2 B. 515. 

3 P. W. 384. Davies v. Eowl-^r, .16 Eq. 308 ; 

(б) Sleech v, Thorington, 2 Yes. Sen, and see He Young, 52 L. T. 754 ; 

562 ; Simmons v. Yallance, 4 Bro. Oh. Walker v. Laxton, 1 Y. & J. 557. 

345 ; Millard v. Bailey, 1 Eq. 378. (h) Tatham v. Drummond, 2 Hem. & 

(c) Hosking v. NichoUs, 1 Y. & M. 262; Davies -u. Eowler, sujjra. 

C. C. C. 478. (i) Ford 't;. Fleming, 1 Eq. Ca. Abr. 

(d) Be Nottage, No. 2, (1895) .2 Ch. 302, pi. 3 ; 2 P. W. 469; Nelson v. 

657. Carter, 5 Si. 530; Oliver v. 0., 11 Eq. 

{e) Townsend v. Martin, 7 Ha. 471 ; 506 ; Be Sayer, 53 L. J. Oh. 832 ; 50 

Queen’s College v. Sutton, 12 Si. 521 ; L. T, 616. 

Eontaine v. Tyler, 9 Price, 94. (k) Be Jefferys’ Trusts, 2 Eq. 68. 

(jf) Jeffreys V. J., 3 Atk. 120; and 
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parts of money to be received under a policy {a), or of parts of the 
proceeds of a sale of land (5). Somewhat fine distinctions have 
been taken. It has been held where there is a legac}^ of stoSk out 
of stock ” (c), or of money out of a specific fund as a bond debt (d)\ 
it will be specific, being the gift of part of a specific fund {e), and 
on the other hand that where there is a bequest not of part of 
certain stock or of stock out of stock (in which case the legacy, as 
before shown, is specific as being part of a specific fund), but of 
money out of stock, ^‘as of 1,000L out of my Reduced Stock,” then 
the legacy will not be specific, but demonstrative (/). 

So where a certain sum is given, and the fund in which it is 
invested and out of which it is to be paid is described or pointed out 
merely, the legacy will be demonstrative (^). 

But the intention^ which always governs in these cases, may show 
that so much of the identical stock was intended, in which case the 
legacy will be specific. Thus, where a testator directed A. to pay 
to certain persons ‘'four hundred pounds out of seven now lying in 
the Three per Cent. Consolidated,” the legacy was held to be 
specific Qi), 

Where a testator makes a specific bequest, for instance, of stock 
which he accurately describes, that stock only, and not stock of a 
different denomination, will pass, though the amount be less than 
what he states it to be (i) ; but if he had at the date of his will no 
such stock as that which he mentions in his will, other stock nearl}^ 
answering the description might pass (/c). 


{a) Walpole v, Ap thorp, 4 Eq. 37. 

(h) Page ^?. Leapingwell, 18 V. 463 ; 
Newbold v. Eoadknight, 1 .Russ. & 
My. 677. 

(c) Morley v. Bird, 3 Y. 629 ; 
Hosking v. Nicholls, supra. 

(d) Badrick Stevens, 3 Bro, Ch. 
431. 

(e) Drinkwater v. Falconer, 2 Yes. 
Sen. 623 ; Mullins v. Smith, 1 Dr. & 
Sm. 204. 

(/ ) Kirby v. Potter, 4 Y. 748 ; 
Deane v. Test, 9 Y. 146, 152 ; Rogers 
V. Clarke, C. P. Coop. 376 ; and see 
Jones V. Southall, 32 B. 31 ; Hosking 
■V. Nicholls, supra, Mullins v. Smith, 
supra. 

{g) Raymond v. Brodbelt, 5 Y. 


199 ; Gillaunie v. Adderley, supra ; 
Sparrow v. J osselyn, supra ; Thomas v, 
T., 3 Ir. Ch. R. 399 ; and see Mytton 
V. M., 19 Eq. 30, explained in Re 
Pratt, (1894) 1 Ch, 491 ; Lambert v. 
L., 11 Y, 607. 

(li) Morley v. Bird, 3 Y. 629 ; see 
also Drinkwater v. Falconer, 2 Yes. 
Sen. 623 ; Townsend v, Martin, 7 Ha. 
471 ; and see Be Pratt, (1894) 1 Ch. 
491, in which the cases on this point 
are reviewed. 

(^^ Gilliat V. G., 28 B. 481 ; and see 
cases ;cited in the note, ibid., p. 484 ; 
Slingsby v. Grainger, 7 H. L. Cas. 
273 ; Ridge v. Newton, 2 Dr. & W. 239. 

(k) Door V. Geary, 1 Yes. Sen. 255 ; 
Dobson V, Waterman, 3 Y. 308 (n.) ; 
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As to the admissibility of evidence and words to determine wlietliei 
legacies are specific, see post, Note 13. 

{S)^Legaciesf^ of Personal Chattels. — A bequest of a brooch which 
I received as a present from A. B. (a), my horse named Castor (?)), as 
many of my horses as will amount to 800h (c), any stock of trade of 
wines and spirituous liquors which I shall be possessed of at the 
time of my death {d), all the books in my chambers (c), will be 
specific, and cEin only be satisfied by a deliveiy in specie. 

But where a person having man}' chattels of the same kind 
bequeaths them in such terms as not to show tliat any particular 
chattel was intended, and so that the bequest will be satisfied by 
something of the same species as that mentioned, the legacy will not 
be specific. Thus, if A., having many brooches or horses, bequeath 
‘‘a brooch ” or horse,’’ in these and such cases the bequests will 
not be specific, but general (/). 

A gift of my grey horse will pass a black horse, which is not 
strictly grey, if it be found to have been the testator’s intention that 
it should pass by that description (^). But if the testator has no 
horse, the executor is not to buy a grey horse (li). 

Things ordered by and made for the testator will pass under his 
will, although not delivered or paid for until after his death (i). 


3. Specific Bequest for Life of Consumable Articles. 


A gift for life, if sioecific^ of things qiim ipso iisu consumimturf is 
a gift of the property, and there cannot be a limitation over after a 
life interest in such article (li). Thus it was laid down by Knight- 
Bruce, V.-C., that a gift of wine, spirits, and hay,” to a woman so 
long as she should be living unmarried, is a gift of the absolute 
interest (Z). The result is that such legacy will lapse on the 
death of the first taker during the life of the testator (ni). The 


MacKinley Sison, 8 Si. 561 ; King 
V. Wright, 14 Si. 400 ; Penticost 
V. Ley, 2 J. & W. 207 ; Gallini v. 
Noble, 3 Mer. 691 ; Quennell v. Turner, 
13 B. 240; Trinder v. T., 1 Eq. 695; 
Re Nottage, (1895) 2 Ch. 657 ; Flood 
V. F., (1902) 1 Ir. R. 538. ^ 

(a) Touchstone, 433. 

(5) Ibid. 

(c) Richards v. R., 9 Price, 219, 

(d) Stewart v. Benton, 4 Doug. 219. 

(e) Green v, Syinonds, 1 Bro. Ch. 


129 (n.). 

(/) Roper on Legacies, vol. i.,p. 93, 
4th ed. 

(g) Evans v. Tripp, 6 Madd. 92. 

(h) Ibid. 

(i) Field V. Peckett (No. 2), 29 B. 573. 

(k) Randall v. Russell, 3 Mer. 190. 

(l) Andrew V. A,, 1 Coll. 690, 691, 
692; Twining t?. Powell, 2 Coll. 262; 
Re Hall’s Will, 1 Jur. (N. S.) 974. 

(m) Andrew v. A., supra. 
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gift, however, may of course be limited so as to apply only to such 
as the legatee may require (a). 

But the gift, it seems, will not as a rule be absolute of consumable 
articles constituting the testator’s stock in trade, as for instance, that ’ 
of a wine merchant (b). 

The same result has been arrived at with regard to forming stock (c). 

Hatherlei/, C., when Vice-Chancellor, arrived at the same conclu- 
sion in Groves v. IVriglit (cZ), with respect to a gift of farming stock 
and implements of husbandry for life ; but the ground his Lordship 
proceeded on was, that fanning stock and implements of husbandry 
were not things qiue ijjso usu consumMiitur. 

Stuart j V.-C., however, in Bryant v. Easterson (e), held tliat a 
legatee for life of farming stock, consisting, among other things, of 
growing crops, oxen, sheep, pigs, and liorses, took such stock abso- 
lutel}^ as things qtue i/pso usu consimiuntur, and that the^'^ did ]iot, 
therefore, go to the legatees in remainder. This case, however, 
appears to be opposed to the modern current of authorities. 

But even if stock in trade be given to a person for life, he will take 
absolutehq and consequently a gift over thereof will be void, if by 
the terms of the will tlie legatee is not to be liable to account for an}^ 
diminution or depreciation (/). 

Where a man’s wearing apparel was given to his widow for life, 
with remainder over, it was held by Page-Wood, Y.-C., that the 
wearing apparel did not vest in the widow absolutely as things quce 
ipso usu coiisimuntur, and that the sale thereof, and the payment of 
the income to the widow for her life, was reasonable (g). 

So if consumable articles are included in di residuary bequest for 
life, they must be sold, and the interest only enjoyed by the tenant 
for life (/i). 

4. Legacies connected with Eealty. 


Every devise of land, even in the form of a general residuary devise, 
is specific (i) .* And a devise of land upon trust to sell and divide 
amongst certain persons makes them specific legatees (/c). 


{a) Re Colyer, 55 L. T. 344. 

{h) Phillips V. Beal, 32 B. 25. 

(c) Cockayne v. liarrison, 13 Eq. 

432 ; Myers v. Washbrook, (1901) 1 

Q. B. 360. 
id) 2 Kay & J. 347. 

{e) 5 Jar. (N. S.) 166, 7 W. R. 298. 
(/) Breton r. Mockett, 9 C. D. 95. 
{g) Re Hall’s Will, lJur. (N. S.)974. 


[h) Randall t’. Russell, 3 Mer. 195 ; 
and see notes to Howe v. Lord Dart- 
inoiitli, ante. 

(i) «See Hensman v. Fryer, L. R. 3 
Cli. 420 ; Lance field v. Iggiilden, L. 
R. 10 Ch. 136. 

(Jc) Page V. Leapingwell, 18 V. 463 ; 
11 R. R. 234. 
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This has been held to be the case where there is a direction to 


pa}^ to an individual a definite sum out of the proceeds of the sale 
and* the resfdue to others ; thus, in a devise upon trust to sell, and 
’ out of the proceeds to pay A. 3,000L, and the residue to others, the 
sum so given was held to be substantially a portion of the real 
estate, and not a gift with a collateral charge, and the testator 
having sold the estate in his lifetime, the legacy was held to be 
adeemed {a). 

So in Page v. Leapmgivell (Z?), the testator devised an estate in 
trust to sell, but not for less than 10,000Z., and pay several sums 
amounting to 7,800Z., and the overplus moneys arising from the sale 
to A. ; Grants M.R., held that it was a specific legacy of 10,000L, 
and the sale producing less, the other legatees were obliged to 
abate with A,, and that two charitable legacies given out of the 
fund were void, and fell into the general residue of the testator’s 
estate. 

A gift of a rent out of land or a term of years is specific (c). So 
also every bequest of a lease for years of land (cZ), or of tithes (c), is 
specific. 

But if a mere annual sum or a legacy is given, payable out of a 
term or real estate, or merely charged thereon, that will not be a 
specific but a demonstrative legacy, and effect will be given to it out 
of the general assets although the particular security intended by 
the testator happens to fail (/). The question to be considered is 
whether there is a bequest of an annuity or a gift of the income of a 
fund to be set apart (g), 

"Where there is a trust to raise a sum of money out of land, and 


(a) Newhold d. Roadknight, 1 Russ. 
& My. 677. 

ip) Supra, distinguished in Re 
Tunno, 45 0. D. 66 ; see also Williams 
V, Hughes, 24 B, 474; Walpole v. 
Apthorp, 4 Eq. 37. 

(c) Long V. Short, 1 P. W. 403 ; and 
Creed v. C., 11 CL & Ein. 508, per 
Lord Oottenham ; and see Patching v. 
Barnett, 51 L. J. Ch. 74, at p. 78. So 
far as relates to the apportiennient 
between real and personal estate in 
Long V. Short, see this discussed in Be 
Saunders- Davies, 34 C. D. 482; Be 
Bawden, (1894) 1 Ch. 693, and ante in 
note to Ancaster v, Mayer, 


(d) Long V. Short, 1 P. W. 403. 

(e) Rudstone v, Anderson, 2 Ves. 
Sen. 418; Hone v. Medcraft, 1 Bro. 
Ch. 261. 

(/) Savile v, Blacjcet, 1 P. W. 778 ; 
Fowler v. Willoughby, 2 S. & S. 354 ; 
Mann v, Copland, 2 Madd. 223 ; Live- 
say V, Redfern, 2 Y. & C. Ex. C. 90 ; 
Willox V. Rhodes, 2 Russ. 452 ; Colvile 
V, Middleton, 3 B. 570 ; Creed v. G., 11 
Cl. & Fin. 510 ; Severs v. S., 1 Sm. & 
Gif. 400; Paget v. Huish, 1 Hem. & 
M. 663. 

(g) See Carmichael v. Gee, 5 A. C. 
588, 
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a bequest is then made of the same, it will be a specific legacy, and 
not payable out of the personal estate (a). So also where the only 
gift is in the direction to pay the legacy out of a particular func?, as 
land, the land alone is liable, and if it fails, the legacy fails also, as 
it will be specific (&). But the mere fact in such case that the 
personalty is given after the payment of legacies will not make the 
gift of a sum out of the proceeds of sale of realty demonstrative (c). 

A gift, however, of real and personal estate on trust to pay the 
legacies thereafter given, with a subsequent gift of the proceeds of 
sale of realty, has been held to be demonstrative (i). 


5, Annuities. 


Generally speaking, gifts of Annuities by will are legacies (e). 

And in general, in the construction of a will, annuities will be 
comprised within the word “ legacies ” (/), unless there is some- 
thing in the will to show that the testator himself distinguished 
between them (r/). It is sometimes important to consider this when 
the question arises whether under the word “ legacies,’’ annuities 
are charged upon land, or are bequeathed free from the payment of 
legacy duty. 

Again, where legacies are directed to be paid out of real estate, an 
annuity, being a legacy, will also be charged on the same fund (h). 

An annuity when given with words of inheritance devolves as 
realty (i ) ; but not being within the statute De Donis it cannot be 
entailed ; a devise therefore of a personal annuity to A. and the 
heirs of his bod}^ will give A. a fee simple conditional (k). If, 
although the annuity be perpetual, words of inheritance are not 
used, it is personal estate though charged upon real as well as 
personal estate (Z). And where the gift was to the six children of 
the testator or their heirs, and one of the six predeceased the testator, 
it was held th^ the next of kin of that child took (m). 


(a) Welby Eockcliffe, 1 Russ. &My. 
571 ; Dickin v, Edwards, 4 Ha. 273. 

(b) Spurway v. Glynn, 9 V. 483, 485. 

(c) Rickets v. Ladley, 3 Russ. 418. 

(d) Hodges v. Grant, 4 Eq. 140; 
and see Williams v. Hughes, 24 B. 474. 

(e) Ward v. Grey, 26 B. 491. 

(f) Duke of Bolton v. Williams, 4 
Bro. Oil. 430 ; Sibley v. Perry, 7 Y. 
534 ; Swift v, Nash, 2 Keen, 20. 


(g) Cornfield v. Wyndham, 2 Coll. 
184 ; Bromley v. Wright, 7 Ha. 334 ; 
Gaskin v. Rogers, 2 Eq. 284. 

(h) Mullins Smith, 1 Dr. & Sm. 
204, £ll. 

(i) Turners. T., Amb. 782; Stafford 
V, Buckley, 2 Yes. Sen. 179. 

® Ibid. 

(l) Taylor v. Martindale, 12 Si. 158. 

(m) Parsons v, P., 8 Eq. 260. 
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6. Duration of Annuities. 

l^e queseion often arises, whether an annuity is perpetual or 
whether it is for life only. The answer depends upon the intention 
of the testator. 

If an annuity is given simpliciter , that is, to one generalhq a life 
interest only passes {a). 

Where an annuity is given for the maintenance and education of 
children, as it is obvious that it was meant to be for their personal 
enjo 3 nnent and benefit, it will be held not to be meant to be con- 
tinued beyond their lives (&)> and will not ordinarily be confined to 
minority (c). 

A bequest of 30h a-year to A. together with her children B., C., 
and D., and/or their joint maintenance, was held to be a bequest of 
an annuity to the mother and her children as joint-tenants for the 
life of the longest liver of them (d). 

If an annuity be given to one for life, and after his death to 
another simply (c), or to one for life wdth power to him to give it 
after his death to another or to several others or the survivors or 
survivor ( /’), unless there are some other circumstances to vary the 
construction, the subsequent takers, as well as the first annuitant, 
will take for life only (g). 

The gift of an annuity for a term or jmr autre vie to an annuitant, 
is a gift to him and his personal representatives during the term or 
the life of the cestui que vie (h ) . 

But the will may show that it was the intention of the testator 
that the annuity should be perpetual. Thus, where a testator 
speaks of an annuity which he gives to a person for life, as if it were 
in existence after the death of such person, irrespective of any words 
added for the purpose of continuing its existence for the benefit of 

(а) Yates v. Maddan, 3 Mac. & G. ruling Evans v. Walker, 3 C. D, 211. 

532 ; Potter Baker, 13 B. 273 ; (/) Blewitt v. Rol)erts, Cr. & Ph. 

Blight V. Hartnoll, 19 C. B, 294 ; Re 274 ; Yates v. Maddan, 3 Mac. & G. 
Morgan, (1893) 3 Ch. 222. 532 ; Sullivan v. Galbraith, 4 Ir. R. 

(б) Wilkins v. Joddrell, 13 C. 1). Eq. 582. 

564, 570 ; see also Soames Martin, (g) See Barden v. Meagher, 1 Ir. R. 
10 Si. 287. Eq. 250, per Walsh, M.R. ; Lett 

(c) Ibid. ^ Randall, 3 Sm. & G. 83 ; 2 De G. F. & 

(d) Wilson V. Maddison, 2 Y. & 0. J. 388. 

C. C. 372 ; and see Be Booth, (1894) 2 {h) Re Ord, 12 C. I). 22, 2.5. See 

Cli. 282. also Savery v. Dyer, Amh. 139, Dick, 

(e) Potter v. Baker, 15 B. 492, and 162 ; Hill Ratte 2 John, & H. 634, 
Blight Hartnoll, 19 C. D. 294; over- 639. 
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any other person, there the annuity given indefinitely to such other 
|)erson is a perpetual annuity (a). 

A gift by will, even since the Wills Act (6), of an annuity without 
words of limitation, but which by the same wdll is charged on real 
estate, is not a devise of a perpetual annuity or rent- charge, but is a 
gift of an annuity for life as it would have been before the Wills Act (c). 

“Where, however, an annuity is directed to be provided out of 
the proceeds of property, or out of property generally, if an 
annuity is to be brought into existence by the application of 
property, and that annuity is given to a party generally, he will 
take the property appropriated to purchase the annuity, and there- 
fore the annuity in perpetuity if purchased” (d) ; d fortiori if there 
are other circumstances which show the testator intended that the 
annuities were to be perpetual {e). 

The gift of the produce of a fund, whether particular or rever- 
sionary, without limit as to time, is a gift of the fund itself (/). So 
a gift of rents passes the fee (^). 

And a gift of an annuity as part of the income of a particular fund, 
has been held to amount to a gift of so much of the fund itself (/i). 

In Bent v. Cullen (i), the rule was applied to a gift of an 
annuity out of the income of the testator’s personal property ; but 
as to this, Lindley, L.J., in Be Morgan {k), says : “I cannot help 
thinking that in Bent v. Cullen the L. C., Lord Hatherley, did for 

(a) Per Tmro, C., Yates v. Maddaii, 3 Morgan, (1893) 3 Ch. 222 ; Hicks 

Mac. & G. 540 ; Drew v. Barry, 7 Ir. R. Ross, 14 Eq. 141 ; See also Evans r. 

Eq. 413; Man sergli z;. Campbell, 25 B. Walker, 3 C. D. 211; overruled by 

544 ; 3 De G. & J. 232. And see Blight v. Hartnoll, 19 C. D. 294. 
Robinson r. Hunt, 4 B. 450 ; and {e) Wakeham v, Merrick, 37 L. J. 
Hedges v, Harpur, 3 De. G. & J. 129 ; Cli. 45. 

Warren v. Wright, 12 Ir. Gli. R. 401 ; (/) Yates v, Maddan, 3 Mac. & G. 

Barden v. Meaglii^r, supra. 540 ; Stokes v. Heron, 12 Cl. & Fin. 

(b) 1 Yict. c. 26, s. 28. 161 ; Hill Rattey, 2 John. & H. 

(c) Nichols V. Hawkes, 10 Ha. 342. 634; Engelhardt v, E., 26 W. R. 853. 

(d) Per Lord St. Leonards, C. ; Kerr (g) Doe d. Goldin v, Lakeman, 2 B. 

r. The Middlesex Hospital, 2 De G. M. & Ad. 30 ; Be Martin, W. N. (1892) 
& G. 583 ; Stokes v. Heron, 12 Cl. & 120. 

Fin. 161; Potter Baker, 13 B. 273, (/z.)' Rawlings v. Jennings, 13 V, 39; 

15 B. 489; Pawson v. P., 19 B. 146; Bignold v. Giles, 4 Drew. 343 ; Cour- 

Hill i). Rattey, 2 Jolm. & H. 634 ; Ross tenay -y. Gallagher, 5 Ir. Ch. R. 154, 356 ; 

V. Borer, ibid. 469; Timins v. Stack- Potter 'y. Baker, 13 B. 273, 15 B. 489. 
house, 27 B. 434; Bent 2 ;. Cullen, (t) L. R. 6 Ch. 235. 

L. R. 6 Ch. 236 ; observed on in Be (k) (1893) 3 Ch. 228. 
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a moment fail to observe the difference between giving a person a 
portion of the income of a fund and something payable out of it.’' 

Directions to purchase annuities in the British funds (a), or in 
'Government securities (b), have been held gifts of perpetual annuities. 

A devise swipliciter of all the testator’s property on trust to pay 
an annuity, or a charge of an annuity on property devised in fee 
simple, will not sufficiently show the intention of the testator that 
the annuity should be perpetual (c). 

And a mere direction that an annuity is to be paid out of the 
testator’s '' general effects ” (d), or out of a particular fund (e), will not 
render the annuity perpetual, for it cannot be construed as an absolute 
gift of so much of the effects or fund necessary to purchase the annuity. 

But other words in the will may show an intention that the 
annuity should be perpetual. If, for instance, there is a direction 
in the will that the annuity is to cease if the legatee dies without 
issue, if it is directed not to be sold until after the death of the 
legatee (/), if the annuity is given over in certain events in fee, 
or a power of appointing the annuity is given to the legatee, in 
such terms as w^ould authorise the gift of a perpetual annuity (g)^ 
strong internal evidence is afforded of an intention to give a 
perpetual annuity. Again, if a duty is imposed on the annuitant, 
which is not performed when the' annuitant dies, the annuity 
continues for the further period necessary (h). 

If the Court once infers from the will that the testator intended 
to give a sum certain per annum in perpetuity, the absence of any 
direction as to the particular part of the testator’s property to be 
segregated or appropriated to meet it is immaterial, as the Court 
will take care that a sufficient part of the testator’s property is set 
apart for that purpose (i). 


(a) Kerr The Middesex Hospital, 
2 Be G. M. & G. 576. 

(b) Boss V, Borer, 2 John. & H. 
469 ; but see Be Groves’ Trusts, 1 Gif. 
74 ; Banks v. Braithwaite, 32 L. J. Ch. 
198, 11 W. R. 298 ; and Be Taber’s 
Estate, 30 W. R. 883 ; 46 L. T. 305 ; 
Be Lord Strath cona and Cai^pbell, 
W. K. (1893) 90. 

(c) Mansergh v. Campbell, 3 De G. 
& J. 237 ; Sullivan v, Galbraith, 4 
Ir. R. Eq. 582 J Blight v, Hartnoll, 
supra. 


(c^) Innes v, Mitchell, 6 V. 464. 

(e) Wilson v. Madjison, 2 Y. & C. 
C. C. 372 ; and see Be Morgan, supra. 

(/) Hedges v. Harpur, 3 Be G. & J. 
129; Pawson v. P., 19 B. 146. 

(g) Robinson v. Hunt, 4 B. 450; 
Warren Wright, 12 Ir. R. Ch. 401. 

(h) Re Yates, (1901) 2 Ch. 438. 

(i) Stokes v. Heron, 12 Cl. & Pin. 
161; Hill V. Rattey, 2 John. & H. 
634, 644 ; but see the remarks of Lord 
Campbell, C., in Lett v. Randall, 2 Be 
G. F. & J. 392, 393. 
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Charged on Corims or Payable out of Income. 

Whether an annuit}^ is chargeable upon the cor|)us of a fund oi; 
is payable only out of the income is a question of intention to^be 
determined on the words of the will (a). 

Where there is a direct legacy of an annuit}^ charged on the 
general estate, the annuitant is entitled to have that made good, not 
only out of the income, but out of the capital, unless there are words 
sufficient to cut down the claim of the person to the income only, 
nor can the residuary legatee take anything until all the legacies (in 
which annuities are included) have been provided for (6). 

And it is immaterial that an annuity fund directed to fall into the 
residue, on the death of the annuitant, goes not to the residuary 
legatees, but to other persons (c). 

Where a testator directs a sufficient sum to be set apart in order 
to produce an annuity, which sum is afterwards to fall into residue, 
if he does not leave sufficient assets (cZ), or the sum set apart is 
originally insufficient (c), or becomes so in consequence of a reduc- 
tion of interest of the Government funds set apart for its payment, 
the annuitant will be entitled to be paid out of the corpus. The 
question being one between the annuitant and the residuary 
legatee (/). 

But the corpus will not be liable, where the annuity is to be paid 
out of the interest of a given fund, with a gift over of the surplus 
income during the lifetime of the annuitant {g), unless the gift over 
is expressed to be the subject to the annuity Qi), 

Where, however, an annuity is given out of the rents or profits, 
dividends or interest of the testator’s estate, and the capital given 


a) Re Bigge, (1907) 1 Ch. 714. 

(h) Carmichael v. Gee, 5 A, C. 
588, affirming Gee v. Mahood, 11 
C. D. 891, 897, reversing S. C., 9 
C. D. 151. 

(c) Wright V. Callender, 2 De G. M. 
& G. 652. 

(d) Wright V. Callender, supra ; and 
see Miner v. Baldwin, 1 Sni. & G. 522 ; 
Re Cottrell, (1910) 1 Ch. 403. 

(e) Bright v. Larch er, 3 De G. & J. 
148 ; and see Perkins v. Cooke, 2 J. & 
H. 393. 

W. & T. — VOL. I. 


(/) See also May v. Bennett, 1 Pmss. 
370 ; Mills V. Drewitt, 20 B. 632; 
Percy v. P., 35 B. 295 ; Carmichael 
V. Gee, 5 A. C. 588 ; and Re Taylor, 
53 L. J. Ch. 1161; 50 L. T. 717. 

(g) Stelfox V. Sugden, John. 234 ; 
Sheppard v, S., 32 B. 194; Darbon v, 
Eickiwds, 14 Si. 537; and for cases 
where arrears were held to be a con- 
tinuing charge on income though not 
on corpus, see infra, pp. 850, 851. 

(h) Birch v. Sherratt, L. E. 2 Ch. 644 ; 
and see Re Boden, (1907) 1 Ch. 132. 

54 
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over after payment of/’ or ‘‘subject to the payment of” the 
annuity, the corpus will be liable (a). 

Where there is a mere direction to set apart a sum of money for 
payment out of the interest or dividends, with a gift over, as the annui- 
tant is simply a tenant for life with remainder over, he is not entitled 
to come upon the corpus to make up any deficiency in the sum set to 
meet the annuity (b). In this class of cases in effect there is not a 
gift to an annuitant of a sum specifically mentioned, but it is a direc- 
tion to set apart a capital sum, and what is given, and what the person 
to whom the income is to be paid takes, is the income of that capital 
sum which accrues during his life, and nothing else (c). 

And where the testator shows an intention that the fund out 
of which the annuity is payable should be preserved whole during the 
life of the annuitant, and at his death go over to another person, 
then the corpus is not liable to make up the deficiency of the income 
of the fund to pay the annuity. Thus, where a testator devised 
certain real estates to trustees in trust to receive the rents and 
profits, and thereout to pay to his wife the clear annuity of 200?. 
during her life, and from and immediately after the decease of his 
wife, upon trust to convey the estates to his three sisters. It was 
held by Lord Cottenham, C. {d), that the annuity was a charge only 
on the rents which accrued during the life of the widow, and not on 
the corpus (e). 

Where an annuitant acquiesced in a reduced payment during 
her whole life without asserting her right to be paid the full annuity 
by resoi’ting to the corpus, and stood by allowing dealings to take 
place on the faith that the corpus was not liable to diminution, it 


(а) See Birch v, Sherratt, L. E. 
2 CL 644; Re Mason, 8 C. D. 411 ; 
Phillips V. Gutteridge, 3 Be G. & 
J. o31 ; Stamper v, Pickering, 9 Si. 
176 ; Exp. Wilkinson, 3 Be G. & Sm. 
633 ; Playfair v. Cooper, 17 B. 187 ; 
Percy v. P., 36 B. 295; Re Howarth, 
(1909) 2 Ch. 19 ; Perkins v. Cooke, 2 
J. & H. 393; and see Carter v. Salt, 1 
Ir. E. Eq. 97 ; Bell B., 6 Ir. R. Eq. 
239 ; Wormald v. Muzeen, 50 L. J. Ch. 
776; (1881) W. N., p. 83. 

(б) Baker v. B., 6 H. L. Cas. 616; 
see A,-G. v. Ponlden, 3 Ha. 555; 
Miller v. Hnddlestone, 3 Mac. 


G. 513; Michell v. Wilton, 20 Eq. 
269. 

(c) Per Sir G. Jessel, M.E., in Re 
Mason, 8 C. D. 411. 

(d) Foster v. Smith, 1 Ph. 629, 
applied in Re Boden, (1907) 1 Ch. 132. 

(e) See also Earle ‘V. Bellingham, 24 
B. 445; Addecott v. A., 29 B. 460; 
Baker v. B., 6 H. L. Cas. 616 ; Tar- 
bottom V. Earle, 11 W, E. 680 ; Shep- 
pard V. S., 32 B. 194; Forbes v. Eich- 
ardson, 11 Ha. 354 ; Barbon v. Eickards, 
14 Si. 537; Re Kelly, 9 Ir. Ch. E. 103 ; 
Taylor v. T., 17 Eq. 324; Michell v. 
Wilton, 20 Eq. 269. 
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was held that her representatives could not enforce a claim to any 
aiTears of the annuity {a). 

Where an annuity is charged upon real (6) or personal (c) property, 
the corpus is ordinarily liable for the arrears {d)^ even although there 
be a subsequent declaration in the will that the annuity is to abute 
in favour of another annuity in the event of the income of the pro- 
perty being insufficient to pay both (e), Secus, where there is a trust 
to pay the annuities out of the growing profits (/). 

The statement that where there is a general and indefinite trust 
to receive rents and profits for the payment of an animity, it amounts 
to an indefinite charge of the annuity on the corpus, which will 
consequently be payable out of it, is too general to be of practical 
value. The words of each will must be followed (g). Where an 
annuity is charged on corpus, there is a discretionary equitable 
jurisdiction to order a sale or mortgage to raise arrears (h). 

An annuity may, according to the construction of a will, be held 
to be after the death of the annuitant a continuing charge upon 
rents and profits, until the arrears of the annuity are paid, but not 
a charge upon the corpus (i). 

Where the bequest of an annuity is accompanied with a direction 
to set apart a fund to secure it, the annuitant is not entitled as 
against residuary legatees to have the capitalised value of the annuity 
paid to him (/c), but he is so entitled where the contest is between 
himself and pecuniary legatees (J). 

A specific sum to be spent in the purchase of an annuity, whether 
the annuity be in possession or reversion, will however vest in 
the annuitant (??i), and under a general direction for purchase, the 


(a) Upton y. Vanner, 1 Dr. & Sm. 594. 

(b) Picard v. Mitchell, 14 B. 103; 
Byam v. vSutton, 19 B. 556 ; Howarth 
V. Roth well, 30 B. 516 ; and see cases 
cited, ibid., p. 51^ (n). 

(c) Gordon v. Bowden, 6 Madd. 342. 

(d) Swallow V. S., 1 B. 432 (n). 

(e) Pearson v. Helliwell, 18 Eq. 411. 
(/) Philipps V, P., 8 B. 193; Miller 

V. Hiiddlestone, 3 Mac. & G. 513, 530 ; 
Hindle v. Taylor, 20 B. 109 ; Acldecott 

V, A., 29 B. 460 ; Salvin v. Weston, 14 

W. R. V57. 

{g) Phillips V. Gutteridge, 4 De G. & 
J. 531 ; see Re Boden, supra. 

Qi) Re Tucker, (1893) 2 Gh. 323 ; and 
see Hambro v, H., (1894) 2 Ch. 564; 


Blackburne v. Hope Edwardes, (1901) 
1 Ch. 419. 

{i) See Booth v. Goulton, L. R. 5 
Oh. 684; Re Boden, (1907) 1 Ch. 
132; Re Bigge, (1907) 1 Ch. 714; Re 
Howarth, (1909) 1 Oh. 485, varied 
(1909) 2 Oh. 19; Philipps v, P., 8 B. 
193; Forbes V. Richardson, 11 Ha. 354; 
Phillips y. Gutteridge, 4 De G, tS: J. 
531 ; Salvin v» Weston, 14 W. R. 757 ; 
TayloJ? a. T., 17 Eq. 324; Re Mason, 
8 G. D. Cd. 

{k) - Wright V. Callender, 2 De G. M. 
& G. 652 ; and see Miner v. Baldwin, 1 
Sm. & G. 522. 

Q) Re Cottrell, (1910) 1 Ch. 402. 

{m) Yates v, Compton, 2 P. W. 309 ; 

54 2 
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annuitant is entitled to receive the monej^ necessary (a), although there 
be a declaration in the will that he shall not be allowed to receive the 
value'^(6), or there be a discretionary trust to apply the annuity for 
£he benefit of the annuitant in case of incapacity (c), or though the 
annuitant died before the annuity was to be purchased (<rZ). 

On a simple gift of legacies and annuities abating, donees may 
claim apportioned values of annuities (e). Contra where a fund is 
to be set aside and fall into residue (/), or the annuity is subject to 
determination (p) ; and see post, Note 14. A direction that an 
annuity should cease on alienation, or that the value is not to be paid 
to the donee, is (except in the case of a married woman) inoperative if 
there is no gift over Qi). Where there is a gift over in case of 
bankruptcy or alienation, it is difficult to reconcile the cases. 

It would, however, seem that where there is a bequest under 
which the annuitant is entitled to have an annuity purchased in his 
own name or the capitalised value of the annuity, a gift over or 
direction that the annuity is to sink into residue in the event of 
bankruptcy or alienation is inoperative (i). On the other hand, 
where the annuity is under the terms of the bequest to be vested in 
trustees upon trust for the benefit of the annuitant, then a direction 
that on alienation or bankruptcy the annuity is to cease or fall into 
residue or go over is operative (&). Where the bequest falls under 


Barnes v, Bowley, 3 V. 305 ; Bayley v. 
Bishop, 9 V. 6 ; Palmer v, Cratifiird, 3 
Swans. 482. 

[а) Dawson v. Hearn, 1 Russ. & M. 

606; Re Robbins, (1907) 2 Gh. 8 ; and 
see Ford v. Batley, 17 B. 303 ; Yates v, 
Y., 28 637 ; Palmer v. Cranfiird, 

3 Swans. 482, 488 ; Woodmeston v. 
Walker, 2 Russ. & M. 197 ; Day v. D., 
1 Drew. 569. 

(б) Stokes V. Cheek, 28 B. 620 ; Re 
Mabbett, (1891) 1 Gh. 714. 

(c) Re Browne’s Will, 27 B. 324. 

{d) Re Robbins, supra, Re Brunning, 
(1909) 1 Gh. 277. 

(e) Wroughton v. Colquhoiin, 1 De G. 
& Sm. 357 ; Carr v. Iiigleby, ib., p. 
362 (n.) ; Long v. Hughes, ib., p. 364 (n.) ; 
limes V. Mitchell, 1 Ph. 710 ; Heath v. 
Nugent, 29 B. 227 ; Re Ross, (1900) 1 
Gh. 163 ; and as to the mode of valua- 
tion, Potts V, Smith, 8 Eq. 683 ; Dewes 
V, Newington, 52 L, T. 512; Be Wil- 


kins, 27 C. D. 703 ; jKe Metcalfe, (1903; 
2 Gh. 424 ; infra, p. 888. 

(/) Wright IK Callender, 2 De G. M. 
& G. 652 ; and see Re Grant, 62 L. J. 
Gh. 552 ; Miner v. Baldwin, 1 Sm. & 
G. 522. 

{g) Carr v, Ingleby, supra ; not fol- 
lowed in Re Sinclair, (1897) 1 Gh. 921 ; 
Gratrix v. Chambers, 2 Gif. 321 ; Hatton 
'y. May, 3 C. D. 148. 

{h) See per Kehmi^h, J., in iZe Mab- 
bett, (1891) 1 Oh, 707 ; and see the 
older cases, Day v. D., 1 Drew. 569 ; 
Woodmeston v. Walker, 2 Russ. & M. 
197 ; Re Browne’s Will, 27 B. 324. 

ii) Hunt-Fonlston v. Furber, 3 C. 
D. 285; and see Re Mabbett, (1891) 
1 Gh. 707 ; cf. Re Dugdale, 38 C. D. 176. 

[h) Power v, Hayne, 8 Eq. 262; 
Hatton V, May, 3 G, D. 148 ; Re Draper, 
57 L. J. Gh. 942, in which cases Day 'y. 
D. 1 Drew. 669, 22 L. J, Oh. 878, 
was not followed. 
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the former head and the annuitant survives the testator hut dies 
before the annuity is purchased, his personal representatives will be 
entitled to the money to be laid out, but where it falls under th^ 
latter head tlie}^ will not be so entitled (a). 

But in a case where there was a bequest by will of annuities 
charged on land, and subject thereto a devise on trust for sale, and a 
discretionary power given by codicil to purchase Government annui- 
ties for the annuitants, it was held that the legal personal represen- 
tative of an annuitant who died after a contract for sale by the 
trustees, but before completion of the sale, was not entitled to the 
sum that would have been spent in purchasing his annuity, but that 
the representatives of an annuitant who died after completion were 
so entitled (b). 

And where there is a discretionary trust to purchase an annuity, 
advances to the legatee from time to time may be made by the 
trustees. Thus where a bequest was made of a share of a residue 
upon trust to pay the income to A. for life, with a proviso that it 
should be lawful for the trustees, if they should think it desirable^ to 
purchase with such share for the benefit of A. an irredeemable 
annuity. No annuity was purchased, but the acting trustee paid A. 
sums out of the capital of the shares. The power was held well 
exercised, and the remaindermen on the death of C. only entitled 
to so much of the share as was undisposed of (c). 

Where a testator has entered into a covenant to pay an annuity, 
the annuitant is not entitled to have the estate or a portion of it sold 
for the purpose of obtaining |)ayment of the value of the annuity in a 
gross sum (r?). Apparently the burden of such an annuity is borne 
as between the tenant for life if a residue and the remaindermen 
proportionally to the respective values of their interests at the 
testator’s death. The authorities are conflicting (c). 


6.— Wliether Bequests contained in a Eesiduary Clause are Specific 
or G-eneral. Bequest of a Eesidue when Specific. 


A bequest of personalty in a residuary clause, even though com- 
prised in the same sentence with a general devise of realty (which is 


{a) Barnes v. Eowley, 3 Y. 305 ; 
Palmer v. Craiifurd, 3 Swans. 482; 
Power V. Hayne, 8 Eq. 262. 

(b) MeMahhett, (1891) 1 Ch. 707. 

(c) Messeena v, Carr, 9 Eq. 260. 

(cl) Yates r. Y., 28 B. 637. 


(e) See Yates v. Y., supra, Be Daw- 
son, (1906) 2 Ch. 211 ; Be Perkins, 
(1907) 2 Ch. 596; i?e Thompson, (1908) 
. N. 195 ; i?ePoyser, (1910) W.N. 189; 
sed vide Be Bacon, (1693) 62 L. J. Ch. 
445; Be Henry, (1907) 1 Ch. 30. 
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specific) is ordinarily a general and not a specific legacy (a), and, as 
we h^ve beforp seen, it is not the less general because it is either 
preceded or followed by an enumeration of some of the particular 
articles of which it may consist, ante p. 835. Where a part of a 
general residuary bequest is affected by a trust, created by the 
testator in a non-testamentary instrument assented to by the legatee 
that part is to be deemed as if bequeathed S23ecifically for purposes 
of administration (b). 

If, however, the bequest be restricted to property in a x)articular 
locality it will be specific. Thus, if a testator bequeaths all the 
residue of my personal estate in the island of Janmica ” (c), in a 
particular county (i), or room (c), or at a particular place (/), the 
legacy will be specific. A fortiori ^ where there is a gift of plate, 
linen, and furniture in a particular house, or which shall be therein 
at the time of the testator’s decease {g). 

The question, whether a bequest contained in a residuary clause is 
specific or general, is of much importance wdiere the attempt is made to 
shift the primary liability of the personalty upon realty Qi ) : and where 
the personal estate comprised in such clause consists of property of 
a wasting nature, as long annuities and leaseholds, and is given to 
persons in succession, see Hoioe v, Earl of Da^^tmoiith, ante (p. 68). 


7. Effect of the Wills Act upon Specific Bequests. 


Previous to the Wills Act (?), a bequest of my stock,” ‘*my 
shares,” or ‘‘the black horses I now have,” would be specific, and 
would pass only such stocks, shares, or black horses as the testator 
possessed at the time when he made his will, the time of the making of 
the will in absence of a contrary intention expressed by the testator, 
being the time for ascertaining the extent of the specific bequest (/f)* 
Where, however, even previous to the Wills Act, bequests were 
made rendering the time for the ascertainment of the legacies the 
time of the death of the testator, the}^ were nevertheless specific. 


(a) Howe v. Earl of Dartmouth, 7 
V. 138 ; ante, p. 68. 

Q)) Re Maddoclv, (1902) 2 Ch. 220. 

(c) Nisbett v. Murray, 5 V. ^149; 
Robinson v, Webb, 17 B. 260. 

{d) Moore v, M., 1 Bro. Ch. 127. 

(e) Green v. Symonds, 1 Bro. Ch. 
129 (n.). 

(/) Sayer V. S., 2 Vern. 688, S. C., 
Pr. Ch. 392. 


[ij) Gay re y. G., 2 Vern. 538; Shafts- 
bury V. S., ibid., 747 ; Land v. Devaynes, 
4 Bro. Ch. 537 ; and see Re Stamford 
(Earl), 22 T. L. R. 632. 

(/i) See Ancaster v. Mayer, ante, 

p. 1. 

{%) 1 Viet. c. 26. 

\k) Kirby v. Potter, 4 V. 748 ; Hum- 
phreys V. H., 2 Cox, 184; Miller v. 
Little, 2 B. 259. 
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Thus a bequest of any stock-in-trade of wines and spirituous liquors 
which I shall he possessed of at the time of my death ” (a), of all 
the horses which I may have in my stable at the time o’f my 
death ” (b) were specific. In one case of a legacy of stock ascer- 
tainable at death it was held that such legacy was not specific since 
it was incapable of ademption (c). This case, however, must be 
considered as overruled, and contrary to the whole current of authori- 
ties, and, as observed by Jessel, M.R., A specific legacy cannot be 
subject to ademption when the time of the death is the time for the 
ascertainment ; for a man does not live after his own death, and there- 
fore there is no period at which ademption can taken place ” (d). 

The question has been frequently raised, how far the Wills Act 
has affected specific bequests. 

Now by the Wills Act it is enacted that every will shall be 
construed with reference to the real and personal estate comprised in 
it, to speak and take effect as if it had been executed immediately 
before the death of the testator^ xmless a contrary intention shall 
appear by the tvill ” (sect. 24). The cases upon this subject are 
very fully discussed in the important case of Bothamley v. Sherson 
(supra). There a testator, by will in 1869, made a bequest of all 
my shares of stock in the Midland Railway Company ” to trustees 
upon certain trusts. Jessel, M.R., held that it was a specific 
legacy. ‘^No doubt,” said his lordship, ‘‘one class of specific 
bequests is affected by the Act, namety, the class of specific bequests 
described as generic, that is, a specific bequest which points to a 
class of objects given by the testator, and which from their nature 
would not naturally be referable to the date. of the instrument. A 
good illustration of this class of bequests is a gift ‘ of my household 
furniture.’ There are very few persons not m articulo mortis who 
would not expect that some articles of household furniture would 
wear out, or be broken, or otherwise be parted with, and be replaced 
by other articles of a similar kind. It would not be natural to 
assume that a man giving that kind of legacy intended to restrict it 
to the property of that description which he had at the date of the 
will. It had been held in Goodlad v. Burnett (<?), and in some other 
cases to which reference has been made, that in cases of that 

o 

description the new law brings down the specific bequest to the date 

(а) Stewart v. Denton, 4 Doug. 219. (d) Bothamley v. Sliersoii, 20 Eq. 

(б) Euntaine v. Tyler, 9 Price, 98 ; 309, 310. 

and see Stephenson v. Dowsoii, 3 B. 342. (e) 1 K. & J. 341 ; see jBeGillins, (1909) 

(c) Parrott i;. Worsfold, 1 J. & W. 594. 1 Oh. 345; i?eM‘Afee, (1909) 1 Ir. K. 124. 
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of the death ; in other words, the new law makes a specific bequest 
of ‘ my furniture,’ to mean not ‘ the furniture which belongs to me at 
the time of making this my will,’ but ' the furniture which shall belong 
to me at the time of my death.’ Legacies expressed in both tvays tvere 
spieeiJiG before the Wills Act, and they equally rernain specific now. 
On this point there is an authority with which I entirely agree, but 
which would be binding upon me even if I did not agree with it ” {a). 

The case of Everett v. E. {b), proceeds upon the same principle. 
There a testator, after reciting that his son was now indebted ” to 
him in various sums of money in respect of advances, and that he 
'was desirous that his son should be released from the said several 
sums, and that the securities held in respect thereof should be given 
up to him, bequeathed to his son all the aforesaid several moneys, 
with the securities then in the testator’s custody relating thereto, 
and also released him from all claims in respect of the aforesaid 
moneys, and ^^all other moneys due from him to the testator.” By 
a codicil the testator released the son from another specified debt 
for moneys misappropriated by the son. It was held by the Court 
of Appeal, reversing the decision of Malms, V.-C. (c), that the will 
must be construed as speaking from the death of the testator, and 
that the son was released from the repayment of money advanced to 
him by the testator, between the date of his codicil and of his death. 

So in a bequest of all my ready money, bank and other shares, 
freehold property ^ and any other property I may now possess,” 
it was held by Lord Roniilly, M.R., that personal estate acquired 
subsequently to the date of the will passed by the bequest (d). 

Seczis, if the words referring to present possession or title are an 
essential part of the description. Thus in Re Champion (c), the 
will devised lands ‘‘now in my owm occupation;” by codicil testator 
confirmed his will ; lands purchased between date of will and codicil 
were held to pass. So in Cole v. Scott (f), the testa^tor gave “ all 
the estates of which I am now seised or possessed;” and used the 
word “ now ” in other parts of the will, clearly alluding to the time 


(a) See also Lady Langdale v. Briggs, 
8 De G. M. & G. 391 ; Trinder v. T., 1 
Eq. 695 ; Morrice v. Aylmer, L. R 1C Oh. 
148 ; Douglas v, D., Kay, 400 ; Moore 
V. Madden, 2 Ir. R. Eq. 511 ; Beahan 
V. B., 3 Ir. R. Eq. 427 ; Ferguson v. F., 
6 Ir. R. Eq. 199; Corbet t. C.,7 Ir. R. 
Eq. 456 ; Castle 'y. Fox, 11 Eq. 542 ; 


lie EaiTs Trust, 4 K. & J. 673; lie 
Ord, 9 C. D. 667, 12 C. D. 22 ; and Be 
Champion, (1893) 1 Ch. 101. 

(b) 7 C. D. 428. 

(c) Reported 6 C. D. 122. 

(iZ) Wagstaff W., 8 Eq..229. 

(e) (1893) 1 Ch. 101. 

(/) 1 M. &G. 518. 
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at wliicli he was making his will ; it was held that he had indicated 
a contrary intention so as to prevent after-acquired estates passing, 
and it was laid down that the effect of the Wills Act is to extfod to 
real estate the same rule of construction as to the time from whicfi 
the will is to be construed as speaking as that which before the Wet 
was applied where tbe gift was of personalty. So a devise of my 
Qiiendon Hall estates ” was confined to estates ansifering the 
description at the date of the will (a). In Re Bridger {b), Davey, 
L.J., said, If the words describe a particular property which the 
testator had at the date of his will, that and that alone will pass. 
To this effect also was the decision of this Court in Re Rortal and 
Lamb (c), where the Court differed from Kay^ J., in the Court below, 
not on the law but on the construction of the language. But 
where the specific gift is generic, as ^ all my lands in the parish 
of Dale,’ it will by force of the Wills Act pass all the testator’s 
lands in that parish at the time of his death.” 

But where there is a bequest of a distinct and specific thing, and 
not of a genus, there is a suflScient indication of a “contrary 
intention” to exclude the operation of the rule established by the 
24th section of the Wills Act, and to limit the operation of the will 
to the state of things existing at the date of the will. 

Hence, if a testator, after bequeathing a specific thing, as stock, 
or a horse, or a picture, were to sell it, the legacy being thereby 
adeemed, nothing would pass to the legatee, although the testator 
before his death purchased similar stock, a horse or a picture of the 
same kind (d). Thus a testator being at the time possessed of 
IjOOOL guaranteed stock” in the North British Eailway, bequeathed 
to his son “my one thousand North British Eailway Preference 
Shares.” After making his will, he sold his North British guaranteed 
stock, and died possessed of shares and stock in the North British 
Eailway, acquired by several successive purchases, exceeding the 
amount bequeathed to his son. It was held by Wood, V.-C., that 
the bequest, being of a specific thing, wliicb had been adeemed, and 
was not in the testator’s possession at the time of his death, a 
contrary intention, so as to exclude the operation of 1 Viet. c. 26, 
s. 24, sufficiently appeared upon the will, and that the son was not 
entitled to have his legac}’' satisfied out of the North British Eailway 
shares and stocks in the testator’s possession at the time of his 

(а) Webb v. Byiig, 1 K. & J. 580. 1 Cli. 345 ; and see p. 839, supra. 

(б) (1894) 1 Ck. 302. (d) Re Gibson, 2 Eq. 669. 

(c) 30 C. D. 50, see Ee Gillins, (1909) 
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death. Suppose,” said his Honour, “ a man to have, at the date of 
his will, a picture of the Holy Family, by some inferior artist, and 
to give by his will ^ my Holy Family.’ He afterwards disposes of 
this picture, and subsequently acquires by purchase or gift a very 
much better one, on the same subject, painted by an eminent artist. 
Would it not be a monstrous construction to hold, that the picture 
existing in the testator’s possession at the time of his death would 
pass ? When there is a clearly indicated intention upon the face of 
the will, to give the single specific thing and nothing else, it would 
be a very narrow construction of the words of section 24 of the Wills 
Act, to hold that you must sweep in everytliing to winch the words 
might be held to apply, without the sliglitest reference to the state 
of things existing at the date of the will. It is true that the testator 
had not at the date of his will 1,000 shares, but 1,000 guaranteed 
stock. But he had nothing else to which the words of the will could 
be applied, and no one could doubt that this stock was the thing 
pointed out by the will. After the date of his will he sold this 
IjOOOZ. stock, and purchased not uno ictii, but bit by bit a number of 
other shares or stock. This bit-by-bit purchase would not come 
within the reasoning of Lord Hardtvicke in Avelyn v. ]Vard(a), as 
being a substitution of one entire fund for another. On the contrary, 
it was rather like the purchase of some totally different article ^ ^ ^ 
I adhere to my view, that where there is a distinct reference to a 
distinct and specific thing, and not to a genus, there is sufficient 
indication of ^ a contrary intention,’ to exclude the operation of the 
rule established by the 24th section of the Wills Act, and limit the 
operation of the will to the state of things existing at the date of 
the will. In this case, the testator, at the time of his death had not 
this specific stock in any shape. He had parted with it, and acquired 
by subsequent purchase a much larger number of shares. These 
subsequent purchases were not in any shape a replacing of the 
original fund, and there is nothing to lead the Court to suppose 
that, having once adeemed the specific bequest, the testator had 
replaced the identical thing. He has distinctly referred to one thing 
in his will, which was no longer in existence at the time of his death : 
that thing, and that only, can be considered as the subject of the 
bequest. I must, therefore, hold that the claim of the son to have 
his legacy satisfied out of the New Guaranteed North British Stock 
existing at the testator’s death, fails ” (6). 

(u) 1 Yes. Sen. 420. K. 12 ; Sidney v, S., 17 Eq. 65, sed 

(b) See also Pattison i;. P., 1 My. & ride Castle v. Fox, 11 Eq. 542; see 
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In Castle v. Fox (a), Matins, V.-C., sa3’'s: ‘^Suppose a testator has 
a house in Grosveiior Square, and he says in his will, ^ I give my 
house in Grosvenor Square,’ then suppose he sells the^house h§ had 
at the date of his will and buys another in Grosvenor Square, my 
opinion is, and I have not a doubt about it, that under that general 
description, Sny house in Grosvenor Square,’ the house would pass. 
The Legislature says : ‘ I must read the will as if it \Yere made 
immediatel}^ before the death of the testator.’ Doing that, I find he 
has a house in Grosvenor Square, and that must necessarily pass.” 
But these dicta are inconsistent with the decisions in lie Gibson 
(supra), Cole v. Scott (supra), and in Ee Portal d Lamb [h). In 
the latter case the Court of Appeal held that the words of the section 
did not prevent the Court from giving effect to what appeared to be 
the meaning of the devise in the will. There the question arose 
between specific and residuary devisees. The testator devised to G. 
for life his cottage, and all his land at S., and made a residuary 
devise of his other real estate. At the date of his will he was 
possessed of a cottage and 22 acres of rough land at S. He 
subsequently purchased a large house and other land at S. It was 
held by the Court of Appeal that the cottage and 22 acres of rough 
land passed by the specific devise, the large house and other land 
at S. under the residuary devise. Lindley, L.J., further said : 

Section 24 of the Wills Act, which provides that a will shall speak 
as to the real and personal estate comprised in it from the day of 
the testator’s death, leaves open the question whether a particular 
property passes by the specific or the residuary devise.” 

But nothing will pass as a specific legacy, unless the testator has 
actually acquired it before the time of his death. Thus, if a 
testator, who has made a specific bequest of all the money in the 
public funds of which he may die possessed, gives instructions to 
his broker to purchase stock, but no stock is purchased until after 
the death of the testator, it will not pass by his will, even though 
the broker may in his books have given him credit for the stock (c) ; 
but if the broker had entered into a contract for the purchase of the 
stock before the testator’s death, the vendor would be held a trustee 
of the stock for the testator, and it would consequently pass by his 
will (d). The result would be the same where the broker was the 
owner of the stock, and gave the owner credit for the amount in 

also per 'Kay, J., in lie Gray, 36 0. D., (b) 30 C. D, 50, see p. 857, supra, 

p. 205 ; see at p. 207. (c) Thomas v, T., 27 B. 537. 

(a) 11 Eq. 542. {d) Thomas v, T., 27 B. 541. 
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his books (a). And see as to the effect of sect. 28, post, p. 871; 
and as to property subject to a power of appointment, post, 
pp. 871 et seq. 

r 8. Legatee’s Eight of Selection. 

If a testator bequeaths to a legatee a given number of articles, 
forming p^rt of a stock of articles of the same description ; as, for 
instance, if he has twentj" horses in his stable, and bequeaths six of 
them, or if he has three houses in a street, and he devises two of 
them, the legatee has the right of selection (h). 

Upon the same principle, if a testator has shares in an under- 
taking, part of which are fully paid up, and part partially paid up, 
and he bequeaths a certain number of them specifically, the specific 
legatee has the option of selecting those shares that are fully paid 
up, even although the shares are given to trustees in trust for the 
legatee (c). But this right of selection does not exist where the 
will shews that the testator intended to give some particular 
property to the legatee, for the selection by the testator is incompatible 
wuth the right of selection in the legatee (cl). 

A gift to a legatee of such parts of property of a particular kind, 
as for instance plate, as he may signify his intention to possess, 
in effect amounts to a gift of the whole, for it has been said that, 
following the words of the will literally, the legatee might take the 
whole of the plate with the exception of one article probably of no 
value, and then the maxim de minbnis would apply (c). 

9. Gifts to be applied (1) for Particular Object, or (2) at Biscretioii 
for Benefit of Legatee. 

As regards gifts to trustees, either (1) to apply in a particular mode 
directed by the testator for the benefit of the legatee, or (2) with 
discretionary power to apply for the benefit of the legatee, if no 
other person is interested, it has been frequently held the legatee or 

{a) Ellis V. Eden, 25 B. 482. 435 ; and see Millard v. Bailey, 1 Eq. 

(6) Jacques V. Chambers, 2 Coll. 435 ; 378. 

Richards'?;. R., 9 Price, 226; Kennedy (d) Asten v. A., (1894) 3 Ch. 260; 
V. K., 10 Ha. 438 ; Hobson v. Black- Re Cheadle, (1900) 2 Gh. 620. 
burn, 1 My. & K. 571 ; Duckmanton v. (e) Arthur v. Mackiunon, 11 C. D. 
D., 5 H. & N. 219, 29 L. J. Ex. 132; 385 ; approved C. A. in Re Sharland, 

Tapley V. Eagleton, 12 C. D. 683; W. N., (1896) 62, 74 L. P. 664, 
Asten V. A., infra ; Jfg Cheadle, infra. distinguishing Kennedy v, K., 10 Pla. 

(c) Jacques v. Chambers, 2 Coll. 438. 
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his assigns can claim the property free from the discretion or 
restrictions. As to (i): The rule has thus been stated (^t): There 
is no doubt that if the main object of the gift is to bem^fit the person 
who is to take, and no other person is interested in the bequest, ii? 
such a case, if the gift cannot be applied to the purposes specified, 
or if the legatee prefers to have it otherwise applied, he has the 
option of saying that, aithougli the testator has expressly" desired 
that the benefit should be conferred in a particular form, and he 
does not like to take it in that manner, he may ask the Court to 
give him the property absolutely. On the other hand, if there is 
another purpose distinctly and clearly expressed, independent of the 
object of benefiting the legatee and beyond the mere intimation of a 
wish as to the mode in which the benefit shall be conferred there, it 
is settled the principle does not apply.” The question in every case 
is, therefore, which is the dominant object, the benefit of the legatee, 
or the manner of benefiting him mentioned in the bequest? 

This test has been applied in a variety of cases and the legatee 
held entitled, c.g., where the legacy is for the apprenticesliip of an 
infant, and the infant dies before he is of competent age to be put 
out (b), or to put an infant into holy orders and he becomes a 
lunatic (c), or to purchase a commission or promotion for the legatee 
and this becomes impossible, impracticable, or undesirable (d), or to 
pay off a mortgage which is foreclosed (e). So also where the 
interest of a fund was bequeathed to pay the rents due on specifically 
bequeathed leaseholds, and the leaseholds being a danmosa Jiereditas 
were sold by order of the Court, the legatees of the leaseholds were 
held entitled to the interest of the fund(/). Similarly where very 
wide discretionary powers over a fund are given to trustees in favour 
of some person, the inference has been drawn that the person was 
entitled absolutely to the fund, though the discretion be not exer- 
cised or the death of the person in question makes the exercise of 
the discretioi":? impossible (g). 

On the other hand, the power may be held to be in effect merely 
one of advancement, and the beneficiary can claim nothing unless 


(a) Per Wood, V.-C., in Me Skinner’s 
Trusts, 1 John & H. 102. 

(b) Barlow 'v. Grant, 1 Vern. 255. 

(c) Barton v, Cooke, 5 Y. 461. 

(d) Lecke v. Lord Kilmorey, T. & 
R. 207 ; Palmer v. Flower, 13 Eq. 250. 

(e) Lockhart v. Hardy, 9 B. 379. 

(/) Lonsdale (Earl) v, Berclitoldt 


(Countess), 3 K. & J. 185 ; and see 
Strathmore v. Yane, (1896) 1 Ch. 507 ; 
Mexborough (Earl of) v, Savile, 88 
L.T. 131. 

(g) Glide u. Worthington, 3 De G. & 
Sm. 389 ; Gough v. Bult, 16 Si. 45 ; 
cf. Me Stanger, 60 L. J. Ch. 326 ; Me 
Johnston, (1894) 3 Ch. 204. 
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the power is exercised (<%), though the Court will, if necessary, 
enquire as to whether the occasion for its exercise has arisen (5), 

The same ^"principle applies to a direction for accumulation of 
income or for deferring payment of a legacy after twenty-one (c). 

As to (2), where a discretionary power is vested in trustees to 
apply for the benefit of a legatee, no other person being interested, 
nor powef given to withhold part of the fund. 

In such case it is clear that the discretion may be determined by 
the legatee or his alienees. Thus where there was a trust of a sum 
to be invested for the benefit of a son of the testator on attaining 21, 
and applied as the trustees in their discretion might think fit, it was 
held that the son was absolutely entitled to the legacy free from the 
discretionary power of the trustees (d). And if tlie legatee becomes 
bankrupt the property subject to the trust will pass to his trustee in 
bankruptcy (e). 

Different considerations apply where the modern form of dis- 
cretionary trust is employed and trustees are empowered to apply 
the capital or income of a fund for the benefit of a number of persons 
at their discretion. The leading modern authority upon this point 
is Re Coleman {f)^ where there was a direction to trustees to apply 
income ‘‘in and towards the maintenance, education, and advance- 
ment ’’ of the children in such manner as they should deem most 
expedient until the youngest of the children attained 21. There 
being four children, it was held that the assignee of one of them, 
J. S. Coleman, was entitled to nothing except what the trustees chose 
in their discretion to pay. Cotton^ L.J., says(^): “ This is not a 
void attempt to make shares given to children inalienable, so as to 
exclude their creditors ; it is a power to the trustees to give to each 
child what they think fit ; and if they cannot altogether exclude a 
a child who has become bankrupt or assigned his interest, they can 


(а) Re Ward’s Trusts, L. E. 7 Ch. 
727, distinguisking Palmer v. Flower, 
supra. 

(б) Lewis u L., 1 Oox, 162 ; Robinson 
V, Oleator, 15 V. 526. 

(c) Saunders v. Vautier, Cr. &'"Ph. 
240 ; Gosling v. G., John. 272 ; Wharton 
V. Masterman, (1895) A. C. 186, and 
cases there cited ; and see Re Travis, 
(1900) 2 Ch., 541. 

(d) Re Johnston, (1894) 3 Ch. 208. 


(e) Green v. Spicer, 1 Russ. & M. 
395 ; Younghusband v, Gisborne, 1 
Coll. 400 ; Piercy v, Roberts, 1 My. & 

K. 4; Snowdon v. Dales, 6 Si. 524 ; 

Godden v. Crowhurst, 10 Si. 642 ; hut 
see Re Bullock, 39 W. R. 472 ; 64 

L. T, 736; 60 L. J. Ch. 341; and cf. 
Re Fitzgerald, (1904) 1 Ch. 573. 

(/) 39 C. D, 443 ; Godden Crow- 
hurst, 10 Si. 642. 

{g) 39 C. D. at p. 451. 
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allot to iiim as little as they think desirable. Then does the assign- 
ment include every benefit which the trustees give to J. S. Coleman 
out of the income? I think not. If the trustees whre to p^y an 
hotel keeper to give him a dinner he would get nothing but the right' 
to eat a dinner, and that is not property whicli could pass by assign- 
ment or bankruptcy. But if they pay or deliver money or goods to 
him, or appropriate nioiiey or goods to be paid or delivered to him, 
the money or goods would pass by the assignment.” 

Ill the earlier cases the principle now recognised in Be Coleman, 
supra, was not fully applied, and the assignee in bankruptcy where 
there was a trust for the benefit of the bankrupt, his wife and children, 
was held entitled to so much of the income as was not on enquiry 
found to be necessary for the support of the wife and children of the 
bankrupt (a). 

It is questionable how far these cases are reconcilable with the 
decision in Re Coleman, supra, but in all cases of this nature the 
question turns on whether the receipt of any benefit by the cestui 
que trust is subject to the discretion of the trustee. If it is so 
subject, then he has no interest which he can assign or which will 
pass to the trustee in his bankruptcy, but income or property 
handed over to him by the trustees will, if it is property passing on 
bankruptcy, pass to his trustee in bankruptcy if in excess of the 
amount required for his support (5). 

Where the trustees have discretion to pay or apply the whole or 
any part ” of the income for the benefit of the legatee it has been 
held that the receiver in bankruptcy of the legatee could claim 
nothing from them (c). 

Where the discretionary trust takes effect, the difficult practical 
question consequently arises : — What may the trustees do for any 
object of the discretionary trust who has become bankrupt or 
alienated his interest (d) ? 

In Re Neil\e), there was a trust to apply the whole or any 
part of income or accumulations for the support, maintenance, 
or education, or otherwise for the benefit of a son, his wife, and 
children, as the trustees in their discretion should think fit. 


(a) Kearsley v. Woodcock, 3 Ha. 
185 ; Page v. 'Way, 3 B. 20 ; Wallace 
V. Anderson, 16 B. 533 ; and see 
Bippon -y. Norton, 2 B. 63, disapproved 
in Ee Coleman, 39 C. D. at p. 448. 

(b) Be Ashby, Ex j?. Wreford, 


(1892) 1 Q. B. at p. 877. 

(c) Eeg. V. Judge of County Court, 
&c., 20 Q. B. D. 167. 

(d) See per Gotton, L.J., in Be Cole- 
man, supra, 

(e) 62 L. T. 649. 
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The son assigned his interest, and after notice of the assignment the 
trustees continued to make payment to the son, and it was held by 
Keheivichy J.,''that money paid to him or any person on his behalf, 
iBxcluding the special case put by Cotton, L.J., in Pie Coleman 
wa^’s necessarily part of his beneficial interest and that the trustees 
were liable to repay such amount to the assignee {a), Tresumably 
until intervention by the trustee in bankruptcy the receipt of the 
beneficiary would be a sufficient discharge against the trustee in 
bankruptcy (h). 

10. Ademption of Legacies. 


The term ademption is used in two entirely distinct senses. 

(1) As employed with reference to general legacies it is used where 
the claims of the legatee to the legacy are in equity deemed to be 
barred by a portion subsequently given him by the testator. It 
only applies where the testator stands in loco iMrentis to the legatee 
and rests upon a presumed intention that the portion was given in 
satisfaction of the legacy. 

(2) As employed with reference to specific legacies it denotes the 
fact that a specific legacy is as a general rule extinguished b}^ its 
subject-matter ceasing to exist or losing its identity by being con- 
verted into a new form. 

Thus a legacy of specific chatfels will be adeemed upon their total 
loss or destruction during the life of, or at the same time as the 
death of, the testator, even though they may have been insured, and 
their value recovered from the insurers, for the insurance money 
will vest in the executors as part of the residuary estate (c). 

The mere republication of a will {d), or the confirmation of a will 
by a codicil, will not revive a legacy adeemed in the interval (c). 

Ademption here is in no way dependent upon the intention of the 
testator upon the existence of an animus adimendi ; it is a legal 
consequence of the change in identity of the subject-matter (/). 


(а) And cf. Be Ashby, (1892) 1 Q. B. 
872. 

(б) See Wace on Bankruptcy, p. 188; 
and see Be Bullock, 39 W. R. 472 ; 64 
L. T. 736 ; 60 L. J. Cli. 341, discussed 
at length in the previous edition of 
this work, Yol. I., p. 818; and cf. Be 
Fitzgerald, (1904) 1 Oh. 573. 

(c) See Durrant v. Friend, 5 De G. 
&Sm. 343 


{d) Drinkwater v. Falconer, 2 Ves. 
Sen. 626 ; Monck'i;. M., 1 Ball. & B. 300. 

(e) Cowper v, Mantell, 22 B. 223 ; 
and see Montague v. M., 15 B. 565 ; 
Sidney v. S., 17 Eq. 65, 68 ; Hop wood 
i;. H., 7 H. L. Gas. 728. 

(/) Stanle}^ v. Potter, 2 Cox, 180; 
Be Slater, (1907) 1 Ch. 1365 at p 
671. 
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When the change is, however, caused by the illegal or unauthorised 
acts of third persons there will be no ademption. Thus where stock 
specifically bequeathed has been transferred by fraud or practice, on 
purpose to disappoint the legacy ; or b}" tortious act, unknown^ to 
the testator (ci), or without his consent (6), or if he die before the 
authority given to his agents to transfer be carried into effect (c) — in 
all these cases there will be no ademption. 

Where a person, after making by his will specific bequests, 
becomes insane, and other persons without authority dispose of the 
things so bequeathed, the question arises whether they will be 
thereby adeemed. 

As a general rule, the unauthorised acts of parties will not effect 
a conversion so as to disappoint the specific legatees of a person who 
became insane after making his will (d). 

Where pei’sonal propert}", specifically bequeathed by a person 
who afterwards became a lunatic, was sold under an order of the 
Court of Chancery in Lunacy, whicli did not preserve the rights of 
the legatees, it was held that the bequest was adeemed (e). 

The following are some of the more important classes of cases in 
which the question of ademption arises in practice. 


Specific Legacies of Goods in a particular House or Place. 


Here, if the goods are removed during the life of the testator from 
the house or place named, whether the legacy is or is not adeemed 
would now seem to depend upon whether the mention of the house 
or place is simply for the identification of the goods bequeathed, or 
whether the enjoyment of the goods is connected with the user of 
the house. In the former case removal will not cause ademption (/ ), 
in the latter case, if the removal is permanent and authorised by the 
testator there will be ademption. If the bequest is of certain goods 
which shall be in a certain place at the testator’s decease, permanent 
removal will a^ain adeem the legacy (^). 


(а) Shaftesbury v. S., 2 Yern. 747, 
748, (n.) 2; Domvile v. Taylor, 32 B. 
604. 

(б) Basan v. Brandon, 8 Si. 171. 

(c) Basan v. Brandon, 8 Si. 171 ; 
Harrison v. Asher, 2 De G. & Sm. 436. 

{d) See Taylor T., -10 Ha. 475 ; 
Jenkins Jones, 2 Eq. 323 j Be 
Larking, 37 C. D. 310 ; and see and cf. 
Browne v, Grooinhridge, 4 Madd. 495. 
(e) See Jones v. Green, 5 Eq. 555 ; 


observed upon in Be Freer, 22 C. D. 
622, qu. whether such a sale would now 
adeem, see Lunacy Act, 1890, s. 123 ,* 
and cf. Be Wood, (1894) 2 Oh. 577. 

{ff Cunningham v. Ross, 2 Cas. 
temp. Lee. 272 ; Norris v. N., 2 Coll. 
C. C. 719 ; Norreys v, Franks, 9 Ir. 
R. Eq. 18; see Be Dennis, 24 T. L. R, 
499. 

{g) Shaftesbury v, S., 2 Yern. 
747 ,* Heseltine v. H., 3 Madd. 
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A mere temporai'y oi* accidental removal may not amount to an 
ademption. Thus, in LandY. Devaynes (a), a testator gave all his 
plat^ and liifen in his house in S. (with the lease) to his wife. He 
laad but one set of plate and linen, which was usually removed, with 
tbs famil}", from house to house. The plate happened to be at B., 
the country house, at his death, yet it passed to the wife. 

So likenvise, under a bequest of household furniture, pictures, and 
books, which might be at the testator’s decease in, upon, or about his 
mansion, it has been held, that pictures removed from the mansion, 
and in the hands of a picture-cleaner to be cleaned, and books sent 
to be repaired, passed, but articles purchased for the mansion, and 
not sent home at the testator’s decease did not pass (b). 

So ademption has been held not to take place by the removal for 
safe custody of jewellery (c) or plate to a banker’s (d) ; or of furniture 
and other articles to a warehouse (e). 

So it seems that ademption will not take place if the goods are 
removed on account of a fire. They should be considered,” says 
Lord Hardiuickey as being in the testator’s house at his death, and 
the legacy is not defeated by that accident ” (/). 

A distinction has been taken by Lord Hardzvicke between a legacy 
of goods on board a ship and in a house, although he knew of no 
case of the kind ; he thought that the bequest of goods on board a 
ship must be supposed to be made with consideration of the several 
contingencies and accidents they were liable to (g). 


Specific Legacies of Debts, 

If a debt, specifically bequeathed, be received by the testator, 
whether it is paid voluntarily or under compulsion, it will be 
adeemed, for there exists nothing for the will to operate upon (/^), 
and a partial receipt of a debt will, as was held by Lord Thurlow^ in 
the principal case, only be an ademption yro tanto (i), 


276 ; Colleton v. Garth, 6 Si. 19 ; 
Spencer v. S., 21 B. 548 ; Blagrave v. 
Coore, 27 B. 138 ; and see Green v. 
Symonds, 1 Bro. Ch. 129 (n.). 

(a) 4 Bro. Ch. 537. 

(b) Lord Brooke v. Earl of Warwick, 
2 Be G. & Sm. 425. 

(c) Re Johnston, 26 C. D. 538, 551. 
(c?) Bom vile v, Taylor, 32 B. 604. 

{e) Ibid. 

(/) Chapman -y. Hart, 1 Ves. Sen* 


271. 

[g] Chapman v. Hart, supra. 

Qi) Eider r. Wager, 2 P. W. 329, 
330, 331 ; Birch v. Baker, Mos. 373 ; 
Badrick v. Stevens, 3 Bro. Ch. 431 ; 
Stanley v. Potter, 2 Cox, 180 ; Eryer v. 
Morris, 9 V. 360 ; Aston v. Wood, 43 
L. J. Ch. 715 ; Harrison v. .Jackson, 7 
C. B. 339. 

{i) Jones i*. Southall, 32 B. 31 ; 
Makeown v. Ardagh, 10 Ir. E* Eq. 
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So a bequest of policies eflected upon the life of another person by 
the testator will be adeemed, by his receipt of the sums insured upon 
the death of such person, although the sums so received may ‘‘have 
been invested on securities in existence at the testator’s death '(a). 

So a specific bequest of a debt due on mortgage will be adeemed 
by the receipt thereof, although the money may have been re- 
invested in a mortgage not paid off at the time of the 'Testator’s 
death (&). 

And it has been lield to be immaterial that the testator, after 
receiving the mortgage debt, has placed the amount to his separate 
account at a banker’s, and has put the pass book, in which the 
account was credited, into tlie hands of the specific legatee of the 
debt (c). 

It has been lield that a specific legacy of a debt to the debtor will 
be adeemed b}^ its payment, although the debtor may have incurred 
a fresh debt to the testator at tlie time of his death (d). Forgiveness 
of a debt is a specific legacy of tlie amount of the debt {e). 

On a release by will to the debtor of the interest due on a specific 
debt up to the death of the testator it was held a specific legacy of 
the interest on that debt; and adeemed by payment, although 
interest be due upon a new debt owing to the testator at the time 
of his death (/). But in Everett v. E., {g), after a recital that 
a son was now indebted,” a release from the said moneys and all 
other moneys due from him ” was held to speak from the testator’s 
death, and release debts accrued since the will and a codicil. 

When a share to which the testator is entitled under the will of 
another, is paid to the testator or his trustees after the date of his will, 
it seems that if the testator describes the share in such a manner as to 
shew that he intends the gift of a particular fund under tlie will, on 
a receipt of the share the gift will be adeemed Qi). Where, however, 


445; cf. Toole Hamilton , (1901) 1 

Ir. R. 383. 

{a) Barker v, Rayner, 5 Madd. 208 ; 
2 Russ. 122. 

(6) See Gardner v. Hatton, 6 Si. 93 ; 
Phillips V. Turner, 17 B. 194; Side- 
botham v. Watson, 11 Ha. 170 ; Gale 
V. G., 21 B. 349 ; Jones v. Southall, 32 
B. 31. 

(c) Ee BjJdle, 4 C. P. D. 336. 

(d) See Smallman v. Goolden, 1 
Cox, 329, applied in Sidney v, S., 17 


Eq. 67 ; Everett r. E., 7 C. D. 428, 
where James^ L. J ., at p. 432, observes 
that Smallman v. Goolden was decided 
before the Wills Act. 

(e) Re Wedmore, (1907) 2 Ch. 277. 
(/) Sidney v. S., 17 Eq. 65. 
ig) >0. D. 428. 

Qi) Harrison u Jackson, 7 C. D, 339 ; 
Manton r. Tabois, 30 C. D. 92 ; and cf. 
Le Grice v* Finch, 3 Her. 50 ; and 
Clark V, Browne, 2 Sm. & G. 524. 
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the cmistruction to be put upon the will is that it amounts to a 
bequest of personal estate derived from the testator’s intk’est under 
the will of another, in whatever form it may exist, if it be distinguish- 
*‘able no question of ademption arises, by reason of the testator 
receiving the share, and if he invests it and keeps it distinguishable 
from the rest of his property the legacy will take effect (a) . 

S'pedfic Legacy of Stock, etc. 

Where, as in the principal case, stock specifically bequeathed, has 
subsequently been either wdiolly or partially sold out by the testator, 
the legacy will be adeemed either wholly ov pro tanto (b). 

So where stock is standing in the name of a trustee at the time a 
testator makes a specific bequest of it, but is afterwards transferred 
to and sold out by him, and cannot be traced, being spent or mixed 
with his other moneys, the legacy will be adeemed (c) ; but where a 
testator makes a specific bequest of such stock, it will not be 
adeemed by a transfer after the date of the will, into his own 
name (c). 

AVhere stock specifically bequeathed is sold and the same or a less 
amount of the same stock is subsequently purchased by the testator 
the legacy adeemed by the sale will not be revived by the purchase, 
for ademption does not depend upon the testator’s intention. The 
question will be, Is the identical stock bequeathed by the testator 
in existence ? And if that question is answered, as in such case it 
must be, in the negative, the legacy is adeemed (d). 

Where, however, the thing specifically given has been changed in 
name and form only, and is in existence substantially the same, 
though in a different shape, at the time of the testator’s death {e), it 
will not be considered as adeemed by such a nominal change. Thus, 
if stock is converted into a different species by Act of Parliament (/), 
or is merely transferred from the names of trustees into the name of 

("S' 

{a) See Morgan v. Thomas, 6 C. D. v. R, 1 My. & K. 12 ; Harrison v. 
176 ; see Moore v. M., 29 B. 496; Lee Ja'ckson, 7 C. D. 339 ; Macdonald v, 
V. L., infra ; Ee Kenyons Estate, 56 Irvine, 8 C. D. 101 ; and see Re Lane, 
L. T. 626; cf. Toole v. Hamilton, infra. 

(1901) 1 Ir. R. 383. (e) See per Turner, V.-C., in Oakes 

(h) See Sleech v. Thorington, S Ves. v, 0., 9 Ha. 666, at p. 672. 

Sen. 562; Drinkwater v. Falconer, 2 (/) Partridge v. P. , supra ; Bronsdon 

Yes. Sen. 623; Humphreys v. H., 2 v. Winter, Anib. 57, 59; but see Re 
Cox, 184; Birch -z;. Baker, Mos. 373. Slater, (1907) 1 Ch. 665, ^nd infra, 
(c) Lee t;. L., 27 L. J. Oh. 824. p. 869. 

Id) Re Gibson, 2 Eq. 669 ; Pattisoii 
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the testator (a), or is transferred out of the name of the testator under 
an order in lunacy (/>), it will not be adeemed. » , 

Upon this principle, where a testator had bequeathed all his^* 
Great Western Railway sliares, and all other the railway shares, 
which he inight be possessed of at the time of his decease : it was 
held by Turner, Y.-Ch, lirstly, that the bequest was not adeemed, in 
consequence of the Great Western shares which the testator had at 
the date of his will liaving been converted, hi/ a resolution of the 
comj^amj under the authoritij of an Act of Parliament, into consolidated 
stock, and, secondly, tliat consolidated stock in the same companjq 
purchased by tlie testator after tlie date of his will, did not pass 
under the bequest of the Great Western Railway shares to the 
legatee (e). On the other hand, a legacy of the interest arising from 
money invested in {inter alia) stock of the Lambeth Waterworks Com- 
pany was held adeemed where between the date of the wdll and the 
testator's death the undertaking of tlie Lambeth Waterworks Com- 
pany was acquired by the Metropolitan AVater Board under an Act 
of Parliament, and a sum of Metropolitan Water Board Stock had 
been issued to the testator as compensation for the stock held by 
him at the date of his will in the Lambeth Waterworks Company (d). 
The principle in Oakes v. 0., sujjra, did not apply, for there was 
an absolute annihilation or extinction of the interests in the 
Lambeth Waterworks Company, and a compensation awarded in 
the shape of an allotment of different stock in a different concern on 
a different footing altogether” (e). 

So also 'where a testator having certain debentures at the 
date of his will, thereby gave them iq^on certain trusts, and after the 
date of the will exercised an option given to him by the company 
who had issued the debentures, and converted them into the deben- 
ture stock of the same company, it was held that the debenture stock 
did not pass by^the wdll (/). 

If a /partner, under articles providing for the renewal of the part- 
nership, specifically bequeath his share of the profits (naming the 
amount), and upon the expiration of the old, new articles are entered 


(a) Diiigwell y. Askew, 1 Cox, 427 ; 
Ciougli V. C., 3 My, & K. 296 ; Jones 
V, Southall, 32 B. 31 ; Lee v, L., 27 
L. J. Oh. 824. 

[h) Pe Wood, (1894) 2 Cli. 577. 

[c) Oakes v. 0., supra, but this 
case is overruled on the second point 


by Morpce v. Aylmer, L. R. 7 H. L, 
717 ; L, R. 10 Cli. 148. 

{d) Re Slater, 0907) 1 Ch. 665. 

{e) Per Sir J. Oorell Barnes, P., 
ibid., at p. 675. 

(/) Be Lane, 14 0. D. 856. 
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into, by which his share in the profits is altered, the legacy will not 
be f^deemed.^ See Bachvell v. Child {a), where Lord Hardivicke 
•observed, ‘Hhat, where a person in trade makes a provision out of 
hi§ share for his family, and afterwards renews the partnership, by 
which, perhaps, his interest is varied, yet it is not a revocation ; if 
it were, it would occasion great confusion.” 


Leaseholds. 



Where the wmrds of a specific bequest refer expressly to the 
leasehold interest which the testator then has in certain property, 
the legacy will be adeemed, if the testator subsequently surrender 
the lease in terms bequeathed, and take a new lease of the same 
property (6), unless perhaps the testator is merely a cestui que trust 
of the lease, the legal estate therein being vested in a trustee (c). 
Neither sect. 23 nor sect. 24 of the Wills Act, 1837, appears to 
affect the law as to the ademption of such bequests (d). 

If the testator assigns or enters into a valid contract for the sale 
of the leasehold interest thus specifically bequeathed, the legacy 
will of course be adeemed (e). 

So, where after a testator has bequeathed leaseholds, he has been 
served by a railway company with notice to treat for the purchase, 
which has been followed by a valuation of the surveyors, as that 
will amount to a valid contract to sell the leaseholds to the railway 
company, the bequest will be adeemed. The legatee, however, 
will be entitled to the rents of the leaseholds accruing due between 
the death of the testator and the completion of the purchase by the 
company (/), 

So also the bequest of an annuity charged upon leaseholds is 
adeemed by an assignment upon trust of the leaseholds, though the 
testator reserve a power to appoint a similar annuity, and a subsequent 
confirmation of the will by codicil will not revive the annuity (g). 

But as a testator may undoubtedly dispose of the future^ as well 
as his present interest in a chattel real, it is a question of intention 

(a) Ainb. 260; and see lie Eussell, Slatter v. Noton, 16 V. 200. 

19 C. D. 432. • (d) Blake -y. B., 15 C. D. 487. 

{h) Abney v. Miller, 2 Atk 593 ; (e) Strode v. Lady Falkland, 2 

Kudstone 'v. Anderson, 2 Ves. Sen. Yern. 621 ; Yardley v. Holland, 20 
418 ; Hone v. Medcraft, 1 Bro. Ch. Eq. 428. ^ 

261 ; Slattern. Noton, 16 Y. 197. (/) Watts v. W., 17 Eq. 217. 

(c) Carte -y. 0., 3 Atk. 174 ; S. C., {g) Gowj^er v. Mantell, 22 B. 223. 

Amb. 28 ; Bidgw. Ca. t. Hard. 210; 
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, I 

wliat the subject of disposition is — whether only the interest which 
he had at the time of executing tlie will, or all the interest, though 
subsequently acquired, which lie might have at his death in the 
leasehold premises ; that intenti^m is to be collected from the words 
used by the testator to express it (a). 

If for instance a testator leaves all the term and interest wliicli 
I shall hare to come in land held by me under a lease from A.” (h), 
or where the old lease contains a covenant for renewal by the lessor, 
and the lessee bef|iieatlis all m\^ right and interest under or by 
virtue of the lease (c), any future interest will pass, and a partition 
has been lield not- to araount to an adenpitioii or revocation of a 
previous devise of a sliare tliereof (d). Similar rules apply to the 
bequest of an under lease (c). 

Section 28 of the Wills Act, 1837, enacts ‘Ahat no conveyance or 
other act, made or done subsequently to the execution of a will of 
or relating to any real or personal estate therein comprised, except 
an act by wiiicli sucli will shall be revoked as aforesaid, shall 
prevent the operation of the will with respect to such estate or 
interest in such real or personal estate as the testator shall have 
power to dispose of by will at the time of his death ” (/). 

It has been held that under these clauses where a testator has 
made a specific bequest of leaseholds, showing that he intended to 
describe the property and to give to the legatee any interest that 
he might have therein, the legacy will not be adeemed by the subse- 
quent purchase of the fee by the testator, which, in the absence of 
a contrary intention expressed in the will, will pass to the legatee (g). 


Poivers. 

Where property subject to a powder of appointment has been 
changed after the date of a will exercising the x^ow^er of appointment, 


(a) Per Lorif Eldon^ in Slatter -y. 
Noton, 16 V. 198. And see Colegrave 
V: Manby, 6 Macld. 84. 

(5) James v. Dean, 11 V. 383, 
389, 15 V. 236 ; Abney Miller, 2 
Atk. 593 ; Colegrave v. Manby, 6 
Madd. 84. 

(c) 1 Pop. Leg. 311, 313, 3rd ed. 

(d) Woodhouse v, Okill, 8 Si. 115. 

(e) Pdlter v. Smith, 16 Si. 251. 

(/) See on construction of this 
section, Carson, E, P, Statutes, 2nd 


ed., p. 465; Moor v. Raisbeck, 12 Si. 
139 ; Blake v. B., 15 C. D. 487 ; Be 
Clowes, (1893) 1 Gh. 214. 

(g) See Struthers v. S., 5 W. R. 
(Y.-C. JT.) 809; Miles M., 1 Eq. 
462 ; Cox V. Bennett, 6 Eq. 422 ; 
Wedgwood v. Denton, 12 Eq. 290 ; 
Saxton V. S., 13 G. D. 359; sed vide 
Emuss V, Smith, 2 De G. & Sm. 722 ; 
questioned by Lord St Leonards in 
Ms Real Property Statutes, p. 365 ; and 
see Theobald on Wills, 7th ed., p. 170. 
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the question may arise whether there has been a failure through 
ademption. The question whether the power has been exercised 
is oner of consfruction, whether the power is general or special. If 
the testator has used words showing his intention that the property 
into whatever form it may be changed shall pass, then there is no 
ademption, but if he has specifically described the property, then 
only propa'ty answering that description will pass {a). 

Where a testator, having given a general legacy, by a subsequent 
instrument makes it specific, the ademption of the specific legacy 
without more, will not set up the general legacy (&). 

A demonstrative legacy is not liable to ademption, although the 
fund out of which it is payable be not in existence at the death of 
the testator ; the primary object is the gift of the legacy ; the fund 
out of which it is payable is merely of secondary consideration. 
‘‘ Thus,” as observed by Lord Macclesfield, ^^if a legacy was given 
to J. S., to be paid out of such a particular debt, and there should 
not appear to be any such debt, or the fund fail, still the legacy 
ought to be paid, and the failing of the modus appointed for payment 
should not defeat the legacy itself” (c). 

Where, however, a testator shows it to be his intention that a 
legatee is to be paid out of a particular fund only, upon its failure 
he will have no claim upon the general assets (d). 

In Kermode v. Macdonald {e) where a specific legacy of 300Z, of 
particular investments, and a pecuniary legacy of 200Z. were given, 
followed by a direction if the personal estate were insufficient for 
legacies, the deficiency should be made up out of real estate and by 
a codicil, all the personal estate was given to another person ; it was 
held that the specific legacy was adeemed, but that the pecuniary 
legacy remained a charge on the real estate. Cairns, L. C., referred 
to the principles in Sheddon v, Goodrich (/). 


(a) Beddington v, Baumann, (1903) 

A. C. 13 ; affirming Re Moses, (1902) 
1 Ch. 100 (0. A.) ; Re Dowsett, (1901) 
1 Ck 398 ; and see Gale v. G., 21 

B. 349 ; Blake v. B., 15 C. D. 481 ,* 
CoUinson v. C., 24 B. 269 ; Re John- 
stone’s Settlement, 14 C. D. 162. 

(5) Hertford v. Lowther, 7 B. 107. 

(c) Savile Blacket, 1 P. W. 777— 
779 ; and see Ellis v. Walker, Anih. 
310 ; Chaworth v. Beech, 4 Y. 565 ; 
Gillalime v, Adderley, 15 Y. 384; 


Smith V. Eitzgerald, Y. & B. 5 ; 
Mann v. Copland, 2 Madd. 223 ; 
Fowler v. Willoughby, 2 S. & S. 354 ; 
Willox V. Ehodes, 2 Euss. 452 ; 
Campbell v* Graham, 1 Eass. & M. 
453 ; Creed v. C., 11 Cl. «& Fin. 509 ; 
Williams v, Hughes, 24 B. 474. 

(d) Coard v. Holderness, 22 B. 391 ; 
and see Bristow 'y. B., 5 B. 289. 

{e) L. E. 3 Ch. 584, 1 Kq. 457. 
And see Sheddon v. Goodrich, 8 Y. 501. 
(/) 8 Y. 501. 
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11. Nature and Incidents of Specific Legacies. 

Exoneration from Liabilities. » , 

A specific legac}^ as is laid down in the principal case, will not b*e 
adeemed by the testator pledging or pawning it, and the legatee Vill 
be entitled to have it redeemed by the executor ; or if he fail to 
perform that duty, the legatee is entitled to com|)ensat?pn out of 
the general assets (a). 

And it is immaterial whether the testator pledged the subject of 
the specific legacy for his own debt or for the debt of somebody 
else (b) ; or whether it was liable, as in the case of zvine on board 
ship, to freight duties and insurance, which became payable on 
report of the ship in the testator’s lifetime (c), as in both cases the 
legatee will be entitled to have the charge existing at the testator’s 
death paid out of the personal estate, or to compensation. 

Where a testator pledges for many more times than it is worth, 
a thing which he afterwards specifically bequeaths, in that case the 
executor would have no right to apply the personal estate in 
redemption, but the legatee will be entitled to compensation out 
of the testator’s general personal estate (d). 

But a specific legatee is not entitled to have the legacy redeemed 
or freed from the charge when the testator is supposed to give the 
thing as it is, and the charge upon it is really not in strictness an 
incumbrance, but something incident to the nature of the thing (c), 
as in the case of liabilities arising on covenants contained in leases 
or through calls being made on shares partly paid up. 


Liability of Specific Legatee of Leaseholds. 

The principle underlying the cases may be stated as follows : 
The obligation of completing the testator’s interest in the lease- 
hold falls upon the testator’s general estate, but liabilities arising 
under the lease after the testator’s death must be discharged by the 
legatee (/). Thus all obligations antecedent and preparatory to the 
complete establishment of the relation of tenant and landlord must 


{a) Knight v, Davis, 3 My. & K. 
361 ; Ellis v. Eden, 25 B. 482 ; 
Botlianiley v, Sliersoii, 20 Eq. 304, 
314. 

{h) Bo^ihamley v. Sherson, supra. 

(c) Stewart u Denton, 4 Doug. 219. 
id) See Bothamley v. Sherson, supra. 


(e) Re Eearce, (1909) 1 Ch. 819 
(upheep of a yacht specifically 
bequeathed). 

(/) Armstrong u Burnet, 20 B. 424 ; 
and see Lord Mamaghtezi’s statement 
and criticism of the cases in Eccles v. 
Mills, (1898) A. 0. atp. 373. 
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be bori/e by the general estate {a), as must also all fines and 
liabilities under covenants which had arisen before or existed at the 
date df the testator’s death (6). 

* On the other hand following the maxim qiii sentit commocliim 
sentire debet et onus (c), liabilities under covenants to pay rent, to 
repair, etc., arising after the testator’s death must be borne by the 
specific legatee {d). 

Considerable difficulty has arisen in recent times in applying the 
principle above stated through the construction put upon the decision 
in Re Courtier (c). In that case the testator bequeathed the 
residue of his estate which included leasehold houses held on 
repairing leases, upon trust for his wife for life and after her death 
for sale — the proceeds to be divided among four persons. The 
widow kept up the houses in the state they were in at the testator’s 
death, but on the remaindermen requiring her so to do, she refused 
to put the houses in such a state of repair as would satisfy the 
covenants. It was held by the C. A. that the widow tenant for life 
was under no liability to the remaindermen to comply with the 
covenants. Kekewich, J. (assuming that he was bound to do so by 
Re Gourtlei\ supra), held that an equitable tenant for life under a 
will of leaseholds was not bound to perform covenants, execute 
repairs, etc., but that the cost fell upon the income of the residuary 
estate (/). This view was dissented from by Stirling ^ J. {g)^ The 
cases were considered by North, J., in Re Betty Qi), where it w^as 
held that an equitable tenant for life of leaseholds was bound as 
between himself and the testator’s general estate to perform the 
tenant’s continuing liabilities under the lease. 

It is submitted that Re Courtier, supra, has no bearing upon 
the question of liability as between a tenant for life of specifically 
bequeathed leaseholds and the residuary estate, but merely gives 


(a) Marshall v. Holloway, 5 Si. 196, 
as explained in Armstrong v. Burnet, 
supra, and Eccles v. Mills, supra ; 
Fitzwilliams -y. Kelly, 10 Ha. 266. 

(5) Fitzwilliams v. Kelly, supra ; Re 
Betty, (1899) 1 Ch. 821. ^ 

(c) Kingham v, K., (1897) 1 Ir. B. 
170. 

{d) Ledger t). Stanton, 2 J. & H. 
687 ; Hawkins v. H., 13 C. D, 470, see 
per Jessel, M. R., at p. 473. 


(e) 34 C. D. 136 ; see Re Parry and 
Hopkins, (1900) 1 Ch. 160. 

(/) jKe Baring, (1893) 1 Ch. 61. 

Ig) Re Redding, (1897) 1 Ch. 876. 

Qi) (1899) 1 Ch. 821 ; followed by 
Keheivich, J., in Re Gjers, (1899) 2 Ch. 
54 ; and see Parry v, Hopkins, (1900) 
1 Ch. 160. Re Baring, supra, and Re 
Tomlinson, (1898) 1 Ch. 2327, can no 
longer he considered of authority. 
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effect to tlie well-established principle as to the liability inter se of 
a tenant for life and remaindermen (a). 

Where a testator bequeaths a policy of assurance on the’ life of 
another to persons in succession, it seems that the proper mode of 
paying the premiums would be to raise them by way of charge upon’ 
the polic3q'so that tliose who would eventually become entitled to the 
benefit of the policy, would bear the burden to the extent of their 
respective interests (6). 

Liability for Calls on Shares, 

In Armstrong v. Burnet (c), Romilly, M. K., dealing with the 
liability to pay calls, after reviewing the cases, stated the law in the 
following terms: ^^that where the interest of the testator in the 
subject-matter whicli he professes to bequeath, is complete, or where 
it is so treated and considered by him and by all persons unconnected 
with it, as in the case of a share in an insurance company, then the 
future calls fall on the legatee and not on the general personal 
estate ; but where further payments are required to make perfect the 
interest which the testator professes specifically to bequeath, then 
the general personal estate is aj^plicable for that pur]30se.” 

Where shares not fully paid up are specifically bequeathed, the 
question whether the specific legatee or the residuary estate is liable 
to the future calls, depends on the fact whether the calls are actually 
made before the testator’s death; for calls made after death the 
specific legatee is liable (d). 

Where shares which form part of a residue bequeathed as one 
entire fund "in trust for one for life are specifially bequeathed 
over on the death of the tenant for life, it has been held that the 
specific legatees are not liable for calls made during the life of the 
tenant for life, but that the calls are payable out of residue (e). 


{a) See Re Parry and Hopkins, (1900) 
1 Oil. 160; Williams, Executors, 10th 
ed., p. 1357, n. (m) ; Kingham v. K., 
(1897) 1 Ir. R. 170 ; cf. Be Thomas, 
(1900) 1 Oh. 319, 

(h) Macdonald v. Irvine, 8 C. D. 101, 
120 . 

(c) 20 B. 424, 437 ; and see Marsliall 
V, HWloway, 5 Si. 196 ; Wright v. 
Warren, 4 De G, & Sm. 367 ; Barry v. 
Harding, 1 Jo. & Lat. 475; Eitz- 


williams v. Kelly, 10 Ha. 266. See these 
cases discussed in Eccles v. Mills, 
(1898) A. C. at p. 373. 

{d) Armstrong v. Burnet, supra ; 
Addams v. Ferick, 26 B. 384 ; Day v. 
£>., 1 Dr. & Sm. 261. The cases 
Blount V. Hipkins, 7 Si. 43 ; Jacques 
V. Chambers, 2 Coll. 435 ; Clive v. C., 
Kay, 600, must be considered over- 
ruled ; see Be Box, infra. 

(e) Be Box, 1 Hem. & M. 552. 
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Right to Subject-Matter and Profits, 

Wiie'?e execu^ors improper!}^ detain a specfic legac}^, the legatee will 
not be allowed to suffer from its depreciation. Suppose, for instance, 
a hotse were bequeathed to A., and the executors were to keep the 
horse until he were worn out, and then offer him to A., he would not 
be obliged fo take him, as he would be entitled to the value of the 
horse from the time when the horse was used for any purpose, just 
in the same way as, if the horse had been sold and the price applied in 
payment of debts, the legatee would have been entitled to the value 
with interest from the moment it was used for any other purpose {a). 

Upon the same principle, where a debt due on a promissoiy note 
was specifically bequeathed, and the executors, thinking that the 
legacy was a pecuniary one, instead of delivering the promissory note 
to the legatee, called in the debt, and the money was paid into 
Court, and invested in the purchase of stock, which afterwards 
became depreciated in value, Lord Alvanley held that the legatee 
was entitled to the sum due upon the note at the time it was paid 
into Court, with interest at 4L per cent, from that time. The 
legatee,” said his Lordship, ^‘had a right to the specific legacy. If 
the assets did not want it, she had a right to have it delivered up. 
She was not bound to lay it out in the funds : if she had done so, 
she would have a right to the rise, and be liable to the fall. Instead 
of that, the executors insisting it should not go out of Court, it was 
paid in and laid out in stock. It is no more than the case that was 
put in argument of a legacy of a horse, which the executors refused 
to let go, lest there should be a deficiency of assets, and having used 
and worked the horse a considerable time afterwards offered to 
return him ; the legatee then may insist upon the value ” (&). 

So, if the bequest were of specific stock, and it happened to be 
sold out by the executor, when there was no necessity for^the sale to 
pay debts, the equity of the legatee is to have the stock replaced 
according to its value at the end of a year next after the testator’s 
death, since the fund, if not sold, ought then to have been transferred 
to the legatee (c). 

Since the specific legacy is regarded as set apart at the testator’s 
death all interest and income arising therefrom after that date goes 
to the legatee (d). On the same principle it was held to be riglit and 


(a) Chaworth v. Beech, 4 V. 563. 

(b) Ibid. 567. 


(c) Morley v. Bird, 3 Y. 629. 

(d) Samider’s Case, 5 Rep. 12a. 
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fair that the specific legatee should be charged with the co&ts of the 
upkeep, care, and preservation of a yacht specifically bequeathed from 
the time of death until the executors assented (a), * 

Thus the gift of the amount of a bond I hold ” will carry the 
interest accrued due thereon during the life of the testator {h) ; but 
the interest will not pass where the gift is confined to the principal, 
as where the testator gives 800 h, due upon a bond (c). 

Moreover as a general rule, not only interest or dividends but also 
bonuses which accrue due after the death of a testator, upon shares 
specifically bequeathed by him, belong to the specific legatee (d) ; 
even although they may arise in consequence of the fraudulent 
retention of moneys which would have increased the dividends of any 
former owner, whether he be the testator or any person taking from 
him {e). 

But where a dividend or bonus on shares has been declared during 
the life of the testator, it will not pass to the specific legatee, although 
payable after the death of the testator (/). 

Upon the same principle, the profits of a partnership made during 
a conventional period, which was wholly included in the testator’s 
lifetime, will be considered to be capital belonging to the testator’s 
estate, although these profits were not ascertained till some time 
after his death (g). 

But where the dividends, although earned during the testator’s 
life, are not declared until after his death, they will be considered 
as income Qi). 

So, likewise, the profits of a partnership, though principally 
earned during the testator’s life, will be considered as income, if 
the conventional period at which such profits are to be ascertained 
terminates after the testator’s death (i). 

The rule in Bouch v. Sproule (k) is ‘‘ When a testator or settlor 


(a) Re Pearce, (1909) 1 Oh. 819. 

(b) Harcourt v. Morgan, 2 Keen, 
274 

(c) Roberts v. KuiSn, 2 Atk. 112 ; 
Hawley v. Cutts, Freem. 24, Hov. 
ed. 

(d) Maclaren v. Stainton, 3 De Q, 
F. & J. 202, reversing S. C., 27 B. 
460 ; Re Marten, (1901) 1 Ch. 370. 

(e) See the cases on interest in 
detail, infra ; Maclaren v. Stainton, 
supra. And see Edmondson v. Cros- 


thwaite, 34 B. 30; The Carron Co. v» 
Hunter, L. R. 1 H. L. Sc. 362. 

(/) Lock V. Yenables, 27 B. 598; 
De Gendre v. Kent, 4 Eq. 283. 

(g) Browne v. Collins, 12 Bq. 586, 
593. And see Ibbotson v. Elam, 1 Eq. 
188; 35 B. 594. 

(h) Bates v. Mackinley, 31 B. 280. 

(i) Ibbotson v. Elam, 1 Eq. 188 ; 
Browne v. Collins, 12 Eq. 586; Gow 
V. Forster, 26 C. D. 672. 

(^) 12 A. C. 385, at p. 397. 
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directs - permits the subject of his disposition to remain as 
shares or stocks in a company which has the power either of dis- 
tributing its profits as dividend or of converting them into 
capital, and the company validly exercises this power, such 
exercise of its power is binding on all persons interested under 
the testator or settlor in the shares, and consequently what is 
paid by the company as dividend goes to the tenant for- life, 
and what is paid by the company to the shareholder as capital, 
or appropriated as an increase of the capital stock in the concern, 
enures, to the benefit of all who are interested in the capital’’ (a). 

The tenant for life is accordingly entitled to all payments out 
of profits made by the company unless they have been validly 
capitalized by the company by resolution or otherwise (6). 

Where trustees who are shareholders are given an option between 
taking profits as dividends or as new shares, it is a question of 
fact whether the compan}^ intended to capitalize the profits or 
distribute them as dividends. If the company had the latter inten- 
tion and new shares are taken by the trustees, the tenant for life 
will be entitled only to so much of the value of the new shares as 
represents the dividend applied in taking them up, the balance 
being treated as capital (c). 

After a company has gone into liquidation the power to declare 
a dividend is gone and the surplus assets must be distributed 
as capital {d ) . 

Where the company has no power to increase its capital but 
has actually employed profits which have accumulated as part of 
its working capital and then proceeds to distribute the whole or 
part of such profits among the members, sums so distributed 
are capital and not income (e). 

Where a dividend is declared upon shares during the life of a 
tenant for life, his representatives will be entitled to it, although 
it is not paid until after his death, unless the wiM or settle- 
ment provides that in such case it shall be paid to someone 

9 T. L. R. 24 ; and see Rowley v, 
Unwin, 2 K. & J. 138 ; Be Anson, 
(1907) 2 Ch. 424. 

(d) Re Armitage, (1893) 3 Ch. 337. 

[e) See Boiich v. Sproule, 12 A. G. 
385, at pp. 393, 397. 

(/) Wright Tuckett, 1 J. & H. 
266. 


•(a) See Re Hopkins’ Trusts, 18 Eq. 
697 ; Re Malam, (1894) 3 Ch. 678 ; Re 
Barton’s Trusts, 5 Eq. 238 ; Ae Alsbuery, 
45 0. D. 237 ; Re Paget, 9 T. L. R. 88. 

(/)) Ee Piercey, (1907) 1 Ch. 289, at 
p. 294. 

{c) Re Malam (1894) 3 Ch. 678; Re 
Uorthage, 60 L. J. Ch. 488 ; Re Tindal, 
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12. Apportiomnent Act, 1870. 

Ordinarily the income arising from personally spec>fically 
bequeathed as well as property comprised in a residuary gift is 
apportionable under the Apportionment Act, 1870 (a), as between 
the specific legatee and the estate of the testator (b). 

The Act has been held to apply to a will executed before the 
Act, and confirmed by a codicil executed after the j^assing of 
the Act (c). 

It has also been held applicable to the will of a testator who 
died before the Act came into operation (d). A tenant for life, 

how^ever, may first of all get all the benefit of the old law 

before the Apportionment Act, 1870, and his estate may after- 
wards get the benefit of the new law under the Act. See 
Lawrence v. L. (<?). There a testator who died before the 

Apportionment Act, 1870, came into operation, gave the income 
of his residuary estate which included railway preference and 
ordinary stock to his wife for life, with remainder to his 

nephews. The widow claimed under the old law, and received 
the entire dividends upon the railway stock which were declared, 
and became receivable after the testator’s death. On the death 
of the widow the residuary legatees claimed the whole of the 
railway dividends becoming payable after the death of the widow ; 
it was held that the executors of the widow were entitled, under the 
new law, to an apportioned part of the dividends up to her death. 

The word '' dividends ” in the Apportionment Act, 1870, 
includes payments by way of bonus, or surplus profits to the 
shareholders of a public company, even though such payments 
may be only occasional, and not strictly periodical/). 

Where, however, a testator by a will made before the passing 
of the Act bequeathed the dividends and income eo nomine of 
his share and interest in a company to one for life, with 
remainder to another absolutely, it was held by the C. A. in 
Chancery, affirming the decision of Bomilly, M. R. (g), that the 


(ft) 33 & 34 Viet. c. 35, ss. 2, 5. 

(5) Pollock V. P., 18 Eq. 329, ex- 
plaining Whitehead v. W., 16 Eq. 528; 
and see A.~G. v. Daly, 8 Ir. R. Eq. 
595 ; Capron v. C., 17 Eq. 288. 

(c) Constable v. C., 48 L. J. Ch, 
621 ; Hasluck -y. Pedley, 19 Eq. 271 ; 
Roseingrave v. Burke, 7 Ir. R. Eq. 


187. 

{d) Re Cline’s Estate, 18 Eq. 213; 
Patching v. Barnett, 28 W. R. 886; 
and see Jones v. Ogle, L. R. 8 Ch. 
192. 

(y) 26 C. D. 795. 

(/) Re Griffith, 12 0. D. 655. 

Ig) 14 Eq. 419. 





880 


LEGACIES, 


0 


Ashburner ¥. Macgixire. 

bequesf included the whole dividends, irrespective of any 
apportionment (a). 

Thh Apportionment Act of 1870 does not, it seems, apply to 
a bequest of shares in a mere ^private partnership, which, although 
it may pay what are called dividends, are in reality payments of 
an entirely different nature, and do not proceed upon the basis 
of a fixed* income recurring from time to time (&). The words 

trading or other public companies in section 5 of the 
Apportionment Act, 1870, include any public company (c), but 
not a private partnership (c?); but it is not essential that it should 
be an incorporated company (e). 

The Apportionment Act will be applicable, not only as between 
tenant for life and remainderman, but also when in certain events 
an absolute interest is cut down to a life interest ( /). 

In Re Clarke (g) a testator after the Apportionment Act, 1870, 
bequeathed a considerable sum to trustees, such sum to carry 
interest at four and a half per cent, until the same should be paid 
and appropriated, upon trust with the consent of his wife, to invest 
the same in certain specified securities, and pay the annual income 
of the legacy, and the investments thereof, including in such 
income the interest payable in respect of such legacy to his wife 
for life, with remainders over. Interest was paid to the widow 
up to the day when, pursuant to an order of the Court, the 
bequeathed sum was invested in stocks, on some of which five 
months’ dividend had then accrued, it was held that the Apportion- 
ment Act did not apply, and that the widow was entitled to 
the whole of the dividends when received upon the purchased 
stock. 

The provisions of the Act are by section 7 not to extend 
to any case in which it is or shall be expressly stipulated 
that no apportionment shall take place; so where shares were 
bequeathed to trustees, on trust for sale with power of post- 
ponement, and settled on persons in succession, with a declaration 
that every share bequeathed by the will, should carry the dividend 


{a) Jones v. Ogle, L. R. 8 Oh. 192; 
and see per Malins, V.-C., in Capron v. 
C., 17 Eq. 288. 

(5) Jones v. Ogle, L. R. 8 Oh. 192. 
See also Be Cox’s Trusts, 9 C. D. 159 ; 
Re Griffith, 12 C. D. 655. 

{c) Re Lysaght, (1898) 1 Oh. 115; 


Re Oppenheimer, (1907) 1 Ch. 399. 

(d) Re Griffith, 12 C. D. 655. 

(e) Ibid. 

(/) Clive V. C., L. R. 7 Ch. 433. 

{g) 18 C. D. 16G; cf. Biiikeley v. 
Stephens, (1896) 2 Ch. 241. 
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accruing thereon at the testator’s death, and the dividenc^ were 
payable annually, it was held that there was no apportionment against 
the trustees, and that the dividend for the year in which the 
testator died was payable to the tenant for life (a). . 

The stipulation must presumably be contained in the willj, a 
proyision in the Articles of Association of the company in which 
shares are held is not enough (b). 

As to api^ortionment in gifts of residue in succession, see note to 
Howe V. Lord Dartmouth at pp. 90 et segf. 


13. How far Parol Eyidence admissible to determine whether 
Legacies are Specific or not 

Parol evidence of the state and value of a testator’s propei'ty is 
not admissible, save under special circumstances (c), in order to 
determine whether a legacy is specific or general (cZ). 

Where there is a specific bequest |)arol evidence is admissible to 
shew what property" there is answering to the description of it ; but 
if, on that evidence, it appears that there is property correctly 
answering the description, no evidence can be adduced to shew that 
it was intended to apply to other property (c). 

If a testator makes a specific bequest of a thing which he once 
had, but which he had not at the date of the will, evidence is 
admissible to shew how the mistake arose, and the fact that the 
subject-matter of the bequest had been exchanged for something else 
before the date of the will, and in such case the legatee will be 
entitled to a sum of money equal in value to the specific legacy at 
the death of the testator, although if he had made the exchange 
after the date of the will the legacy would have been clearly 
adeemed. See Sekvood v. Milclmay (/). There the testator gave 


(a) Be Lysagbt, (1898) 1 Oh. 115 
(C. A); Be ]\feeditli, (1898) W. N. 
48 ; 67 L. J. Oh. 409. 

(b) Be Oppenheinier, (1907) 1 Cli. 
399. 

(c) See tlie dissenting judgment of 
Bighy, L. J., in Be Grainger, (1900) 2 
Oh. (C. A.) 756, at pp. 768 et seq. 

(d) Higgins v, Dawson, (1902) A. 
0. 1, reversing Be Grainger, C. A., 
preceding note. Since this decision 
Fonnereaii v» Poyntz, 1 Bro. Ch. 471 ; 

W. & T. — -VOL. I. 


Boys V, Williams, 2 Russ. & M. 689, 
are no longer of authority. A.-G. 
V. Grote, 2 Russ. & M. 690, may be 
supported on the grounds stated by 
Bighy, L. J., in Be Grainger, at p. 764. 

(e) Horwood v. Griffith, 4 De G. M. 
& G. 700. 

(/) 3 Y. 306; and see Lindgren 
D. L., 9 B. 358; Goodlad v. Burnett, 
1 K. & J. 341 ; Findlater v. Lowe, 
(1904) 1 Ir. 519. 
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1,250Z,, part of liis Four per cent. Bank annuities, to his wife for life, 
and after her decease to several relations. The testator had no such 
stock at the date of his will, having previously sold it all, and invested 
the produce in Long annuities. Evidence to prove these facts 
having been admitted, it was held by Alvanley, M. R, that the 
legatees of the 1,250Z. stock were entitled to their legacies out of the 
testator’s personal estate. '' It is clear,” said his Lordship, ‘‘that 
the testator meant to give a legacy, but he mistook the fund. He 
acted upon the idea that he had such stock. The distinction is this : 
if he had had the stock at the time it would have been considered 
specific, and that he meant that identical stock ; and any act of his 
destroying that subject would be proof of animm revocandi^ but if 
it is a denomination, not the identical corpus, in that case if the 
thing itself cannot be found, and there is a mistake as to the fund 
out of which it is to arise, that will be rectified.” 

But if the subject-matter of such a bequest had been a ring or a 
picture and it could not be found, “the Court could not rectify 
that ” (a). 

Where, however, a testator makes a specific bequest, as for instance 
of a sum of stock “ standing in his name,” and has not the stock 
described, nor any other stock, the legacy altogether fails, even 
although the testator may have intended to buy such stock but 
never did (h). 


14. Abatement of Legacies. 

In the administration of assets, general legacies are not applicable 
in payment of debts, until after the general residuary personal estate, 
real estates devised for payment of debts, real estates descended, and 
real estates charged with payment to debts, have been exhausted ; 
after which general legacies, in priority to specific legacies, are 
applicable ; or if the whole amount of them is not wanted for that 
purpose, they must abate among themselves pro rata, r 

But a testator may shew his intention that a general pecuniary 
legacy is to be paid out of his specific legacies, and in that case the 
specific legatees could not call on the pecuniary legatee to abate. 
Suppose for instance the testator left all his personal estate at X. to 
A. and all his personal estate at Y. to B., and afterwards gave 300L 

(а) Selwoodv. Mildmay, supra. Sm. 717; Millar v. Woodside, 6 Ir. K 

(б) Evans v. Tripp, 6 Madd. 91. Eq. 546 ; cf. Collison y. Curling, 9 
And see Waters v. Wood, 5 De G. & Cl. & Fin. 88. 
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out of Ills personal estate to C., if tlie testator had no personal estate 
except at X. and Y., the 300L would he payable out of the specific 
bequest of the personal property at those places {a), ^ 

A legacy at first sight appearing to he residuary, maybe shewn by 
the testator’s intention to be s|)ecific, in which case it will only abate 
with other specific legacies. 

As for instance where a testator estimates a specific sum in money 
and gives definite portions of it, a gift of the rest will be as s|)ecific 
as if he had stated the actual amount. See Page v. Leapingivell (b). 
There a testator devised land upon trust to sell, but not for less than 
lOjOOOZ., and gave legacies thereout amounting to 7,800L, and the 
overplus monies,” to A. and B. The estate sold for less than 1,000L ; 
Grant, M. E., held that the other legatees ought to abate equally 
with A. and B., his Honour being of opinion, that the inference to 
be drawn from the expressions in the will was, that the testator 
did not mean by the word overplus ” what it usually imports, 
viz., whatever shall turn out to be the overplus ; but that he was 
contemplating a certain oveiylusy and was making his disposition 
accordingly. I conceive,’' he added, the true intention to have 
been that these persons should take as specific legatees ; and, there- 
fore, they must abate among themselves ” (c). And upon the same 
principle, where a testator, giving the residue of a specific fund, 
estimates that residue in money the gift of the residue will be 
specific, although the testator sweeps into that residue any future 
additions to the fund (d). 

Where, however, a testator neither knows, nor assumes to know 
the amount of a fund, and after bequeathing certain portions thereof, 
he makes a bequest of the residue, the latter is not specific, and 
must be applied first in payment of debts (e). 


(a) See Sayer v. S., Pr, Cli. 392, 
393. 

{b) 18 V. 463; 11 B. B. 234. 

(c) See also Laurie v. Glutton, 15 B. 
65; Wright v, Weston, 26 B. 429; 
Duncan v. D., 27 B, 386 ; Haslewood 
V. Green, 28 B. 1 ; Elwes v. Causton, 
30 B. 554; Me Jeffery’s Trust, 2 Eq. 
68 ; Walpole v. Apthorp, 4 Eq. 37 ; 
Miller v, Huddlestone, 6 Eq. 65. 

(d) Haslewood v. Green, 28 B. 1 ; 
Walpole V. Apthorp, 4 Eq. 37, sed vide 


De Lisle v. Hodges, 17 Eq. 440. 

(e) See Williams v. Armstrong, 12 
Ir. B. Eq. 356 Petre v. P., 14 B. 
197 ; Yivian v. Mortlock, 21 B. 252 ; 
De Lisle v. Hodges, supra ; cf. Be 
Tunno, 45 0, D. 66. And see Carter 
V. Taggart, 16 Si. 423 ; Loscombe v. 
Winhingham, 12 B. 46 ; Booth v. 
Alington, 6 De G. M. & G. 613 ; 
Greenwood v, Jemmett, 26 B. 479 ; 
Baker v. Farmer, L. B. 3 Ch. 537, 
reversing S. C., 4 Eq. 382 
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So if a fund is given, subject to debts, tbe gift of the residue will 
not be sjpecific (a), 

A (juestion ^sometimes arises between pecuniary and residuary 
legatees, where there has been a devastavit by the executor, whether 
(there being at the decease a residue of a certain sum) the pecuniary 
legatees ought not to share the loss proportionably with the residuary 
legatees. The better opinion (in opposition to that of Lord Cotvper, 
in Dyose v. D. (h) ) is, that they ought not (c). 

But the case may be varied by the dealings of the pecuniary lega- 
tees with the executor, as by suflering their legacies to remain in his 
hands, and receiving interest thereon, thus making him their debtor ; 
for then they may be considered to have waived their priority under 
the will, and will only be entitled to have what is left divided between 
them and the residuary legatees, in the proportion of the amount of 
their legacies, and of the residue, as it was computed at the death of 
the testator, with interest on each (d). In other words, ‘‘ If all the 
legatees have consented that they will have the fund out of which 
their legacies are appropriated as a specific sum, it is the 

same as if the testator had appropriated it ; and if any part of the 
fund is lost they must all suffer rateably. But unless there is this 
common consent, we must look to the intention of the testator and 
to nothing afterwards ” (c). 

Where, moreover, one of several residuary legatees, or next of kin, 
has received his share of the estate of a testator or an intestate, the 
others cannot call upon him to refund if the estate is subsequently 
wasted ( /) ; but if part of the estate has been previously wasted, 
the person so paid can be called upon to refund, the rule being 
that what is available when one is paid, should be equally divisible 
among all (g). 

But where one residuaiy legatee calls upon another to refund, 
upon the ground of being overpaid, the burden of proof lies upon 


(a) Harley v. Moon, 1 Dr. & Sm. 
623; Baker v. Farmer, L. E. 3 Cli. 
537. 

(b) 1 P. W. 305. 

(c) See Fonnereau v. Poyntz, 1 Bro. 
Ch. 478; Humphreys v, H., 2^ Cox, 
184; Page v. Leapingwell, 18 V. 466; 
and Wilmott v. Jenkins, 1 B. 401 ; Fe 
Lyne’s Estate, 8 Eq. 482. 

(d) Ex p, Ohadwin, 3 Swans. 380 ; 


see and consider Mallory u French, 
11 Ir. E. Eq. 376. 

(e) Per Lord Justice Wood, in Baker 
V, Farmer, L. E. 3 Ch. 541 ; see as to 
executors’ right to appropriate, infra, 
note 17. 

(/) Peterson v, P., 3 Eq. Ill, 114 
Morris v. Li vie, 1 Y. & C. 0. C. 380. 

(g) Peterson v, P., 3 Eq. *111, 114; 
Fe Winslow, 45 C. D. 249. 
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the person recjiiiring the money to be refunded, to shewHhat the 
payment was made in excess (a). 

Where some of the legatees have been paid, and tSe assets*which 
were sufficient for the payment of the other legatees have neither 
been applied nor appropriated in a manner equivalent to payment 
of the legatees, but have been w^asted by the trustees, if other assets 
should unexpectedly fall in, they ought to be first applied in payment 
of the lastunentioned legatees (no- 
where a legac}^ is charged on real estate should the personal 
estate be insufficient to jia}" it, if the personal estate was sufficient 
for that purpose at the time of the testator’s death, and became 
inadequate in consequence of a devastavit^ the legacy will not be 
a charge on the real estate (c). Secus, if the' devisees of the real 
estate were the same persons as those who wasted the personal 
estate (d). 

As a rule, general legacies and annuities stand .upon an equal 
footing, all taking precedence of a residuary gift (e), and upon a 
deficiency of assets, general legacies and annuities must abate rateably, 
and the onus lies on any legatee or annuitant seeking priority 
to make out clearly and conclusively that such priority was 
intended (/). 

Where the testator’s intention is clearly to prefer one legatee to 
another, preference will of course be given (y), but not where it is 
at all doubtful whether he intended to give such preference (k). 

And where a testator bequeaths legacies to creditors, when debts 
have been already satisfied by compositions for less than what was 
really owing (i), or bequeaths money to pay the debts of others {k)^ 


(a) Peterson v. P., supra. 

(b) Wilmott V, Jenkins, 1 B. 401. 

(c) Kichardson Morton, 13 E(p 
123. 

(cl) Howard v. Chaffers, 2 Dr. & Sm. 
236 ; Humble v. H., 2 Jur. 696. 

(e) See Croly v. Weld, 3 De G. M. & 
G. 995. 

(/) Miller v. Huddlestone, 3 Mac. 
& G. 513 ; Thwaites v. Forman, 1 Coll. 
409 ; Brown B., 1 Keen, 275 ; and 
see Coore v. Todd, 7 De G. M. & G. 
520. 

(g) Lewin v. L., 2 Yes. Sen. 415 ; 
Marsh v. Evans, 1 P. W. 668 ; A.-G. 


V. Robins, 2 P. W. 23 ; Beestoii v. 
Booth, 4 Madd. 161, 170 ; Stammers 
V, Halliley, 12 Si. 42 ; Brown v. B., 1 
Keen, 275 ; and see Weir u Chomley, 
1 Ir. Ch. R. 295 ; Haynes v. H., 3 De 
G. M. & G. 590 ; Be Hardy, 17 C. D. 
798. 

Qi) See Blower v. Morret, 2 Yes. Sen. 
420; EavestafFe v. Austin, 19 B. 591 ; 
and'lee Coore v, Todd, 23 B. 92, 7 De 
G. M. & G. 520 ; Wright v. Weston, 26 
B. 429 ; Haslewood v. Green, 28 B. 1 ; 
Elwes V, Causton, 30 B. 554. 

(i) Coppin V. G.j 2 P. W. 296. 

(Jk) Shirt V. Westby, 16 Y. 396. 
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such legacies, being purely voluntary, must abate with other legacies. 
See also Turners, Martin (a). 

It may be here mentioned that a legacy is not entitled to priority 
oVer others because it is given to a wife or child of the testator (b) ; 
to Servants (c) ; charities (d) ; executors for their care and trouble (e) ; 
or for a mourning ring (/) ; and it must abate with other general 
legacies. * 

Priority will be given to legatees for life, when it is directed that 
the legacies on their deaths are to go in payment of other 
legacies (^). 

Merely introductory words such as ^^iii the first place,” in the 
next place,” ‘‘afterwards,” will not create any priority between the 
legacies they precede (k). 

Where a general legacy is given in consideration of the relinquish- 
ment of dower by a widow (i), it will be entitled to priority over all 
other merely voluntary legacies. And this priority as to legacies 
given in satisfaction of dower is preserved by the Dower Act (3 & 4 
Will. 4, c. 105), s. 12. By analogy it was considered that a legacy 
given in consideration of a debt owing to the legatee had the like 
priority (k), but a recent decision is to the contrary (1). 

Where, however, the husband leaves no real estate at all(??0, or 
none out of which his widow is dowable, as, for instance, where it 
has all been conveyed by him to uses in bar of dower (n), or where 
the testator by the will devises the real estate so as to bar dower (o), 
the widow will not be entitled to priority over other legatees in 


(a) 7 De G. M. & G. 429. 

(b) Blower v. Morret, 2 Yes. Sen. 
420; Miller v. Huddlestone, 3 Mac. 
& G. 526 — 529 ; but see Ee Hardy, 17 
C. D. 798, 50 L. J. Cli. 241 : and see 
Ee Scbweder’s Estate, (1891) 3 Ch. 
44, where Chitty, J., dissented from Ee 
Hardy. 

(c) A.-G. V. Robins, 2 P. W. 25. 

(d) A.-G. V. Hudson, 1 P. W. 675. 

(e) Ibid., and see Eretwell v. Stacy, 
2 A^ern. 434 ; Heron v. H., 2 Atk 17 1 ; 
Duncan v. AYatts, 16 B. 204; cf. Ee 
AYhite, (1898) 2 Ch. 217. 

(/) Apreece v. A., 1 V. & B. 364. 

{g) Brown u B., 1 Keen, 275; 
Haynes v. H., 3 De G. M. & G. 690. 

Qi) Thwaites v, Forman, 1 Coll. 


409; Beeston v. Booth, 4 Madd. 161; 
Whitehoiise v. Insole, 7 L. T. 400, but 
see Ee Hardy, 50 L. J. Ch. 241. 

{i) Burridge v. Brady 1, 1 P. AY. 126 ; 
Blower v. Morret, 2 Y'es. Sen. 420 ; 
Davenhill v. Fletcher, Amb. 244 ; Heath 
V. Dendy, 1 Russ. 5^3 ; Norco tt v. 
Gordon, 14 Si. 258 ; Stahlsclimidt v. 
Lett, 1 Sm. & G. 421 ; Bell t?. B., 6 Ir. 
R. Eq. 239. 

(Jc) See Davies v. Bush, 1 Yoiinge, 
341 ; AYilliams, Executors (1904), 1093. 

(l) Re AYedmore, (1907) 2 Ch. 277. 

(m) Acey ■?;. Simpson, 5 B. 35. 

(n) Roper V. R., 3 C. D. 714. 

(o) Greenwood r. G., (189@) 2 Ch. 
295, disapproving of dictum to the 
contrary in Roper v. R., supra. 
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respect of a legacy which her husband may have given to her, in lieu 
of dower, because there is nothing of which she is a purchaser. 

Upon the same principle, in Davies v. Bush {a), wllbre a testator 
had given a legacy to a person, on condition of his executing a 
general release of ail claims which he (the legatee) had on the testator, 
Lord Lyndlmrst was of opinion, that if there was not a debt actually 
due to the legatee, he could not be considered as a purchaser of the 
legacy, so as to avoid an abatement with the other legatees. If no 
delot were due, and the release were required merely for the sake 
of peace, then unquestionably the legatee could not be treated as a 
purchaser. 

Where annuities are made payable out of a sum to be set apart 
for that purpose, and eventually to sink into the residue, if such sum 
prove insufficient for that purpose on the death of one of the 
annuitants, the surviving annuitants will be entitled to have the 
deficiencies of their annuities satisfied out of the released fund before 
it sinks into the residue (b) ; secus, where the testator directs that 
upon a deficiency of the sum set apart to meet the annuities they 
are to be rateably reduced (c). 

Where legacies and annuities are charged on real estate, the fact 
that powers of distress and entry are conferred on the annuitants 
will not give them priority over the legatees (d). 

An annuity charged on the personal estate by a testator, being a 
general legacy, on a deficiency of assets, as before mentioned, abates 
proportionably with the general legacies (e). 

In such cases a value is put upon the annuity, and then a pro- 
portional abatement is made between the annuity and the legacies, 
and then the annuitant, although it is only a life annuity, or his 
representative, if he be dead, is entitled at once to receive a sum 
equal in amount to the valuations so abated ( /). 

But if annuities are given as gifts of specific interests in the real 
estate, they will not abate with legacies charged on the real estate [g). 

As annuities on a deficiency of assets abate with legacies, so they 
abate among themselves Qi). 


{a) I Younge, 341; but see Be 852 
Wedniore, (190*7) 2 Ch. 277. 

(h) Arnold v. A., 2 My. & K. 374. 

(c) Farmer v. Mills, 4 Eiiss. 86. 

(d) Eoper v. E., 3 C. D. 714. 

(e) Miller i;. Huddlestone, 3 Mac. & 

G. 513. 

(/) See this discussed, ante, pp. 851, 


(^) Creed v, C., 11 Cl. & Fin. 491, 
overruling the decision of Sugden, C., 
in 1 Dr. & War. 416; and see Be 
Briggs, 29 W. E. 925. 

(h) Tnnes v. Mitchell, 1 Ph. 710 ; 2 
Ph. 346. 
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Wheij the corpus of an estate charged with annuities is insuffi- 
cient to pay the arrears, it will be divided between the annuitants 
in pr(iportion the value of their respective annuities (a). 

. If all the annuitants are living at the period of division, the value 
must be ascertained as at the death of the testator (5). 

If all the annuitants are dead, the arrears of their annuities 
must be ascertained, and the fund divided in the proportion of 
those arrears (c). 

If so7Jie are dead, and the others living, the value as to the former 
will be taken at the amount of their arrears, and as to the latter, 
at the amount of their arrears, added to the calculated value 
of the future payments (d) : and it is immaterial that an annuity 
is reversionar}^ and falls into possession after the testator’s 
death (e). 

A bequest of an annuity to an executor for his trouble in the 
conduct and management of the testator’s affairs will not be entitled 
to priority over other legacies (/). 

Specifi,c legacies^ as has been shewn, are not applicable in the 
administration of assets in payment of debts, until after general 
legacies have been exhausted {ante, pp. 835, 836), nor are demon- 
strative legacies, that is to say, legacies payable out of a particular 
fund(pf); except when they become general legacies by failure of 
the fund (/i), and persons to whom specific and demonstrative 
legacies are bequeathed can compel devisees of land not charged 
with debt to abate or contribute with them, pro raid; towards 
their payment (i); and although a s];)ecific legacy be charged with 
debts and legacies, the general undisposed-of residue will be first 
applicable {k). 

As to the lapse of legacies, see Elliot v. Davenjgort (Z). 


{a) Wroughton v. Colquhoun, 1 De 
G. & Sm. 357 ; Todd r. Bielby, 27 B. 
356. 

(&) Todd V. Bielby, supra ; Re Wil- 
kins, 27 C. D. 703. 

(c) Todd V. Bielby, supra. 

{d) Todd 'o. Bielby, supra ; Heath v. 
Nugent, 29 B. 226. 

{e) Potts V. Smith, 8 Eq. 683 ; and 
see Fielding v. Preston, 1 De G. & J. 
438 ; Innes v. Mitchell, 2 Ph. 346; Re 
•Metcalf, (1903) 2 Oh, 424. 

(/) Duncan -y. Watts, 16 B. 204. 


(g) Eoberts v. Pocock, 4 Y. 150; 
Lambert v. L., 11 Y. 607 ; Acton v. A., 
1 Mer. 178. ^ 

(/^) Mullins Smith, 1 Dr. & Sm. 210. 
(i) See Eoberts v. Pocock, 4 Y. 160 ; 
Long V. Short, 1 P. W. 403 ; Tombs v, 
Eoch, 2 Coll. 490, 505, 506; Re 
Saunders-Davies, 34 C. D. 482, pp. 50 
and 51, supra. 

(k) Hewett v. Snare, 1 De G. & Sm. 
333. 

{1) Lead. Gas. Eeal Prop., 4th ed. 
475 and note. 
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15. To whom Legacies are to he Paid. ^ 

Where legatees are sui juris^ legacies will be pa^^able to* them, 
care being taken that they answer the description given to them in 
the will. 

As to the description of legatees, see Roper on Legacies, VoL I., 
pp. 28, 30, 4tli ed. ; Williams on Executors, VoL II.* pp. 11^37 
et seq.^ 10th ed. 

An executor, however, is not justified in paying a legacy left to 
an infant until he conies of age (a), unless there is exjiress direction 
to pay while under age (b ) ; nor will a payment thereof to a parent 
or any other relation (though testamentary guardian) in his behalf 
be good without tlie autliority of the Court of Cliancery (c), which 
has under special circumstances ordered a small legacy belonging 
to an infant to be paid to the father (d) ; and even in the case of an 
adult child payment to the father is not good, unless it were made by 
his consent, or were validated by a subsequent ratification (c). 

But where the direction is to pay the legacy to a trustee for a 
child, or even to his father (who would, thereupon, become a trustee), 
such payment may be made by the executor (/). 

An executor may free himself from all liability by paying the 
legacy of an infant into Court under the Trustee Act, 1893, s. 42. 
Before that statute he had a similar power under 86 Geo. 3, c. 52, 
s. 82, repealed by the Trustee Act, 1893 (g). 

If a legacy be given to an infant, payable ■when twenty-one, 
■without intermediate interest, upon the death of the legatee before 
attaining twenty-one, his administrators will be entitled to the 
legacy, but they must wait until the time when the legatee would, 
if he had lived, have been twenty- one (/i) ; but if intermediate 
interest be given, and the legatee die before twenty-one, they will 
be entitled to immediate payment of the legacy (i). 


(а) Philips i\ Paget, 2 Atk. 80, 81. 

(б) Be Deneker, (1895) W. N. 28 ; 
72 L. T. 220. 

(c) Dagley v. Tolferry, 1 P. W. 285 ; 
S. C., nom. Doyley v, Tollferry, 1 Eq. 
Ca. Abr. 300; S. C., nom. Dawley v. 
Ballfrey, Gilb. Eq. Rep. 103. 

(d) Walsli V. W., 1 Drew. 64. 

(e) Cooper V, Thornton, 3 Bro. 
Cb. 96. 


(/) Cooper V. Thornton, 3 Bro. Ch. 
96; Robinson v. Tickell, 8 V. 142. 

(g) See Re Salanian, (1907) 2 Ch. 
46 ; (1908) 1 Ch. 5. 

(^ Anon., 2 Yern. 199 ; Chester v. 
Painter, 2 P. W. 336 ; Roden v. Smith, 
Amb. 588 ; Crick ett v. Dolby, 3 V. 13, 
(i) Anon., 2 Yern. 199; Cloberry 
V, Dampen, Ereem. 25 Hov. ed. ; 
Crickett v. Dolby, 3 Y. 13. 
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If, ho\i?ever, under similar circumstances, a legacy were payable 
at a future day out of land, with interest in the meantime upon the 
death *&£ the legatee before the day of payment, the Court would 
not direct the legacy to be raised (a). 

If a legacy be left to A. to be paid at twenty-three years of age, 
if he die before, to go over to B., upon the death of A. during 
minority tl>e legacy will be presently payable to B., who will not be 
obliged to wait until such time as A. would, if he had lived, have 
been twenty-three (b). 

Formerly, a legacy left to a married tvoman was payable to her 
husband, even though he was living apart from her (c), or they had 
been divorced a mensd et thoro (d) ; but she w^as entitled to the 
payment thereof if she had obtained an order of protection under 
20 & 21 Viet. c. 85, s. 21 (e). 

The wife, however, before the legacy had been reduced into 
possession of the husband, might have claimed her equity to a 
settlement thereout (/). 

A legacy left to a married woman for her separate use vested in 
her personally ; and now, under the Married Women’s Property Act, 
1882 (g), wherever a legacy left to her is her separate property, it 
will vest in her, and she can give a receipt for it. 

When a legatee has been abroad for many years without having 
been heard of, the presumption may be raised by the Court that he 
is dead (h) ; but in some cases, upon payment of such legacy to 
the person entitled thereto in the event of the death of the legatee, 
security to refund, in case the legatee should return home, has been 
required (i). 

The executor may, however, under such circumstances take 
advantage of the provisions of the Trustee Act, 1893, s. 42. 


{a) Gawler v. Stauderwick, 2 Cox, 
15; Parker v, Hodgson, 1 Dr. & Sm. 
568 ; and cf. Evans v. Scott, 1 H. L. 
C. 57, and Taylor v. Lambert, 2 C. D. 
181. 

(5) Papworth v. Moore, 2 Yern. 
283 ; and see Laundy v. 'Williams, 2 
P. W. 479. ^ 

(c) Palmer v, Trevor, 1 Yern. 261. 

{d) Green v. Otte, 1 S. & S. 250. 

(e) See Re Kingsley’s Trusts, 26 B. 
84 ; Cooke u Puller, ibid., 99. 


(/) See note to Elibank v. Montolieu, 
p. 650. 

{g) 45 & 46 Yict. c. 75. 

(/i) Maiiiwaring v, Baxter, 5 Y. 458 ; 
Dixon V. D., 3 Bro. Cii. 510 ; Re 
Lewes’ Trust, 11 Eq. 236, affirmed in 
L. K. 6 Ch. 356. 

(i) Bailey r. Hammond, 7 Y. 590 ; 
Cutlibertt;. Furrier, 2 Pli. 199 ; Dowley 
V. Winfield, 14 Si. 277 ; and see Norris 
V. N., Rep. t. Pinch, 419. 
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16. Appropriation of Legacies payable in Future. ♦ 


Where a legacy is giyen payable in futu/rOy as up^n the legatee 
attaining a certain age, or so many years after the death of the 
testator, the legatee may come into Court, and, without ^ny 
suggestion of insolvency or wasting of assets on the part of the 
executor, pra}^ that a sufficient sum be set apart to £y.iswer the 
legacy when it becomes due (a) ; and it is immaterial that the legacy 
is given on a contingency, upon the failure of the happening of 
which it is to sink into the residue (b). Save where either (1) the 
legacy, though payable in ^/uturo, is vested and certainly payable at 
a future date ; or (2) where the legacy, though contingent, yet caiuies 
interest in the meantime, the legatee has no right to insist upon an 
appropriation y nor will he be affected by an appropriation made by 
the executor (c). 

The contingent legatee has the right to seciiriti/y not to appro- 
priation; and so in Webber v. W. (d), the whole residue was paid 
to the residuary legatee upon his giving satisfactory security for 
the payment of a contingent legacy (a sum of money) upon the 
happening of the contingency, the ground being that its exact 
payment could not be secured by an appropriation of stock. 

It seems, however, as the result of the authorities, when an 
appropriation has been made with the sanction of the Court, that 
the legatee must bear the losses and enjo}’' the profits arising from 
any fluctuation in the price of stock (e). 

Where, however, executors appropriate investments to satisfy a 
contingent cash legacy not bearing interest, this principle has no 
application. The legatee is entitled on the happening of the con- 
tingency to receive the full amount of the legacy in cash (/). If, 


(a) Ferrand v. Prentice, Amb. 273 ; 
S. C., Dick. 568 ; Walker v. Cooke, 1 
Bro. Cli. 105,^ited ; Johnson v. Mills, 
1 Ves. Sen. 282 ; S. C., nom. Johnson 
V. De la Greuze, 1 Bro. Ch. 105, cited ; 
Pe Hall, (1903) 2 Ch. 227 ; sed vide 
Gawler v. Standervvick, 2 Cox, 15, as 
to legacy payable out of land, ante, 
p. 890. 

(b) Green v. Pigot, 1 Bro. Ch. 103 ; 
Carey v. Askew, 2 Bro. Ch. 58 ; Pullen 
V, Smkh, 5 V. 21 ; Hutcheson v, 
Hammond, 3 Bro. Ch. 144, 145 ; The 
Governesses^ Benevolent Institution v. 


Busbridger, 18 B. 467. 

(c) Be Hall, (1903) 2 Ch. 226 
(C. A.). 

(d) 1 S. & S. 311 ; King •v. Malcott, 
9 Ha. 692, at p. 696 ; and see per 
Cozens-Hardyy L. J., Be Hall, supra, at 
p. 235. 

(e) Green v. Pigot, 1 Bro. Ch. 105, 
100; Burgess v. Bobinson, 3 Mer. 9, 
10; Bock V, Hardman, 4 Madd. 254; 
Kimberley v. Tew, 4 Dr. & W. 139, 
149; sed vide Sitwell v. Bernard, 6 V. 
543. 

(f) Be Hall, supra. 
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liowevei;^ the executor sets aside and invests a reasonable amount to 
secure the legacy, he may distribute the residue, and will not be 
liable^if the kivestment subsequently, when the time of payment 
aA’riyes, proves to be insufficient (a). 

These cases, however, in no way affect the clear right of executors 
with the legatee’s consent to appropriate any part of the residuary 
personal estate including leaseholds, and (seinble) also real estate if 
there be a trust for conversion of the residuary real estate (b) in 
satisfaction of a legac,y or share of residue (c). 

If the transaction is fair and honest it cannot be impeached and 
is binding on all the beneficiaries. From the date of the appropria- 
tion the property ceases to be part of the testator’s estate, it becomes 
the property of the legatee, and gain or loss in value will accrue, or 
fall upon him (cl). 

An appropriation may also be directed to secure an annuity 
charged by a testator on his residue (e). Where the annuity is 
payable out of the clear residuary estate of a testator the Court has 
jurisdiction to direct a sufficient sum to be set apart and the residue 
to be paid to the residuary legatee, but the annuitant may if 
necessary resort to the capital of the fund (/). 

Where an annuity is given followed by a direction to set apart a 
fund to satisfy it or a direction is given to set apart a fund to 
produce an annuity, and in either case on the expiration of the 
annuity the fund is directed to fall into residue or is given as part 
of the residue, the annuity is regarded as charged upon the whole 
of the personal estate, and if the fund appropriated prove insufficient 
the annuity is payable out of the corpus of the estate {g). 

Where, however, the capital of a fund directed to be provided or 
set apart to produce an annuity of a certain amount, is after the 
death of the annuitant specifically disposed of, and is not directed 
to fall into residue or disposed of as such, the annuitant on a 
deficiency of the fund cannot claim to have the annufty made up 
by the residuary estate, or by the corpus of the fund Qi), 

(а) Of. Pe Salaman, (1907) 2 Oh. 46. 

(б) Pe Beverly, (1901) 1 Cli. 681. 

(c) Pe Lepine, (1892) 1 Ch. 21 O; 0 Pe 

Kichardson, (1896) 1 Ch. 512; Pe 
Brooks, 76 L. T. 771 ; Pe Nickels, 

(1898) 1 Ch. 630. 

(cl) Pe Lepine, supra. 

(e) Slanning v. Style, 3 P. W. 336. 


(/) Harbin Masterman, (1896) 
Ch. 351. 

(g) May v. Bennett, 1 Russ. 370; 
Carmichael r. Gee, 5 A. C. 588 ; 
Gordon v. Bowden, 6 Madd, 342 ; 
Davies v. Wattier, 1 S. & S. 463^; Boyd 
i’. Buckle, 10 Si. 595. 

(h) Kendall y. Russell, 3 Si. 424; 
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It seems that if the annuitant clearly assented to the appro- 
priation of some fund to provide for his anniiit}^, and the income of 
the fund proved insufficient to answer the annuity, ^le loss would 
fall on the annuitant (a). ^ 

17. (A) Time of Payment of Legacies and Interest. (B) Contingent 
Legacies and Income. (C) Maintenance under Statute.^ (D) Rate 
of Interest. (E) Annuities. (F) Duties. 

(A) Time of Payment of Legacies. 

Assuming that an executor has paid debts and given his assent, 
expressed or implied, to a legacy, the question then arises, at what 
time it becomes payable, and interest thereon begins to run. 


Specific Vested Legacies. 


These are considered as severed from the bulk of the testator’s 


property by the operation of the will, froni: the death of the testator, 
and are specifically appropriated, with their increase and emolument, 
for the benefit of the legatee from that period, the executor’s assent 
thereto being deemed to relate back(^). Interest is computed on 
them from the death of the testator ; and it is immaterial whether 
the enjoyment of the principal is postponed by the testator or not : 
2 Eop. Leg. 1250, 4th ed. Thus, where there is a specific legacy 
of stock, the legatee will be entitled to the dividends from the death 
of the testator (c), although it may have been directed ^‘to be paid 
within twelve calendar months ” after the testator’s decease (d). 

Sectis, in the case of contingent specific legatees not directed to be 
set apart (e). 

If the thing specifically bequeathed be reversionary, the legatee 
will only be entitled to it upon the reversion falling into 
possession, ^and interest will run from that time (/). 


and see Bague v. Dumergiie, 10 Ha. 
462 ; Baker v. B., 6 H. L. Gas. 616, 
628 ; Hickman v. Hpsall, 2 Gif. 124. 
(a) Arundell v. A., 1 My. & K. 316. 
(5) Saunders’ Case, 5 Rep. 12 (a.) ; and 
see Be Pearce, (1909) 1 Ch.. 819, where 
it was held that the cost of upkeep 
between the death and the assent must 
he bonfe by the specific legatee. 

(c) Barrington v. Tristram, 6 V. 345 ; 


see also Clive v, C., Kay, 600. 

(d) Bristow v. B., 5 B. 289. 

(e) See per Kay^ J., Be Woodin, 
(1895) 2 Ch., p. 316 ; Guthrie v. Wal- 
rond, 22 0. D. 575. 

Xf) Earle v, Bellingham, 24 B. 443 ; 
Be Ludlam, 63 L. T. 330 ; Gibbon v. 
Chaytor, (1907) 1 Ir. 65; cf. Be White, 
101 L. T. 780. 
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Demonstrative Legacies. 

These are payable one year after the testator’s death, and carry 
interest from fliat time, and not from the testator’s death (a), 

' A demonstrative legacj^ where the property out of which it 
is payable is reversionary, is only payable where the reversion 
falls in (6). 

General Legacies. 

Where the testator has fixed no time for their payment, as we 
have before seen, they will not be payable until a year after his 
decease (c) ; they will, therefore, as a general rulcy carry interest only 
from that time, even though the legacy is to the testator’s wife {d) ; 
a direction in the will to pay the legacy as soon as possible will make 
no difference {e ) ; but interest will be due in such case even though 
the payment of the legacy be impracticable (/), and whether the 
assets are productive or not(pf), and though a sale of estates directed 
for payment of the legacies may, in the discretion of the trustees, 
have been postponed (/i). 

And it has been held where a legacy was directed to be paid on a 
future contingency, with interest,” that the interest will be com- 
puted from the end of the year after the testator’s death, but will 
not be payable until the time mentioned (i). 

As, however, the rule for the payment of legacies a year after the 
testator’s death was made for the convenience of executors, if they 
find the state of the testator’s assets justifies such a course they 
may, if they think fit, pay the legacies at an earlier period (/i:). 

And a person who some years after the testator’s death becomes 
by substitution entitled to a legacy, may call for immediate payment 
as the year runs from the testator’s death (Z). 

In an administration suit the Court ordinarily pays the particular 


(a) Mullins v. Smith, 1 Dr. & Sm. 
210; Sleech v, Thorington, 2 Yes. 
Sen. 560, 563. 

(b) Earle v. Bellingham, 24 B. 448. 

(c) Wood -y. Penoyre, 13 Y. 333, 334. 

(d) Stent V, Bobinson, 12 Y. 461 ; 
Ee Whittaker, 21 C. D. 662. 

(e) Webster v. Hale, 8 Y. 4i0; 
Benson v. Maude, 6 Madd. 15. 

(/) Wood V. Penoyre, 13 Y. 333, 
334 ; Gibson v. Bott, 7 Y. 96 ; see per 
GairnSj L. C., Lord v* L., L. B. 2 Ch., p. 


789. 

(g) Pearson v. P., 1 Sc^i. & L. 10. 

(h) Minors v. Battison, 1 A. C. 428, 
referring to Hutcheon v, Mannington, 
1 Y. 366; and see Scotch case of 
Kirkpatrick v. Bedford, 4 A. C. 96. 

{i) Knight v. K., 2 Si. & S. 490, 492. 

[k) Pearson v. P., 1 Sch. & L. 12; 
Angerstein v, Martin, T. & R. 241 ; 
Garthshore Chalie, 10 Y. 13. 

(l) Laundy v. Williams, ^ P. W 
478. 
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legacies when a clear fund is ascertained, together with interest if 
due at 4 per cent, up to that time((3^); but sometimes the Court, if 
it can be done with safety to creditors, will, by anticipation, direct 
proportional payments to be made to pecuniary legatees (a) ; "and a 
jointure and annuities have been directed to be paid out of the 
income of the estate hefoi'e decree, though payment of pecuniary 
legatees was refused (h). 

Where an immediate legacy was given, subject to be divested on a 
future contingency, it has been held the legatee can call for payment 
of the legac}^ a year after the testator’s death without giving security. 
Thus where a legacy was given to A., upon condition that if he 
succeeded to an estate on the death of B., without heirs of his body 
the legacy was to be void, payment was decreed in the life of A. 
without giving security (c). 

Where, however, a legacy was given to a father, on condition that 
he did not interfere wdth the education of his daughter, on a bill by 
the father for his legacy, the Court required from him security to 
that effect to be approved by the Master, and directed the costs of 
the proceedings to be paid out of the legacy (d)« 


Exceptions from the General Bale. 


(1) Time fixed by testator. He may direct that interest shall 
be paid from the date of his death (c). On the other hand, where a 
clear intention is shewn that legacies are not to be paid until some 
fixed time, interest will only run from the time fixed for payment of 
the legacy, even though it is vested (/). Thus in Lord v. L. (g) a 
testatrix having a general power of appointment over property wbich 
was the subject of pending litigation, appointed it by will to J. Lord 
upon trust, so soon as proceedings in law and equity should be 
terminated, and the same should come into his possession,” to pay 
certain legacies, and as to the residue upon other trusts. It was 
held by the Lords Justices, affirming the decision of Lord 
Bornilly, M. *E., that the trust to pay the legacies did not arise, 


(a) Thomas v, Montgomery, 1 Russ. 
& M. 729. 

(h) Digby v. Boycatt, 4 Ha. 444. 

(c) Fawkes v. Gray, 18 V. 131, and 
see Griffiths v. Smith, 1 V. 97 ; and 
Branstrom v. Wilkinson, 7 V. 421. 

(d) Colston V. Morris, 6 Madd. 89. 

(e) Be Tinkler’s Estate, 20 Eq. 456 ; 
Londesborough v, Somerville, 19 B. 


295. 

(/) Lloyd V. Williams, 2 Atk. 108,* 
Heath v. Perry, 3 Atk. 101 ; Tyrell v. 
T., 4 V. 1; Festing v, Allen, 5 Ha. 
575 J Gotch V. Foster, 5 Eq. 311; 
Lord V, L., L. R. 2 Ch. 782 ; Holmes 
V, Crispe, 18 L. J. Ch. 439. 

(g) L. R. 2 Ch. 782. 



896 


LEGACIES. 


Ashburiier v. Macguire. 

and, consequently, that the legacies did not carry interest until the 
litigation ended, and the property came into the hands of J . Lord, 
which was not jintil more than eighteen years after the death of the 
testatrix. 

If the time of payment arrives in the testator’s lifetime, interest 
will run from his death (a). 

AVhere a legatee is only entitled to the payment of a vested legacy 
at a certain time without intermediate interest, in the event of his 
death his personal representatives, who simply stand in his place, 
cannot demand payment at an earlier period (6). 

A mere reference by the testator to the time when his personal 
estate shall be received, will not be a sufficiently clear indication of 
his intention, that the legacy is not to be paid before, and, con- 
sequently, that the interest is not to run until that date. See Wood 
V. Penoyre (c) : there the testator gave a legacy of 900Z., to be paid 
out of money due on an Irish mortgage, ^Svhen the same shall be 
recovered.” Sir W. Grant, M. E., held that the words when 
recovered ” did not suspend or postpone the right to interest. 

Although the testator directs legacies to be invested for legatees 
at a period beyond the expiration of one year from his own death, 
nevertheless, if the direction for investment is for the convenience of 
the estate, interest will be paid to the legatees upon the legacies, 
from a year after the testator’s death, if the estate is sufficient then 
to pay them (d), 

(2) Where the Court decrees a legacy to he a satisfaction for a 
deht(e). In that case interest will be given from the death, not 
merely from a year after the death, of the testator. In Shirt v. 
Westby (/) a charge of another’s debt on real estate was held to 
carry interest from the testator’s death, but this was apparently on 
the ground that it was only given as a charge on land. 

And a devise upon trust to sell proper!}^, and divide the proceeds 
among such persons as have any just or indisputal^le demand” 
upon a third party deceased, will entitle such persons to the interest 
due to them as far as the money arising from the sale will extend (g). 


(а) Coventry v, Higgins, 14 Si. 30; 
Pickwick V, Gibbes, 1 B. 271. 

(б) Koden v. Smith, Amb. 588 ; 
Chester v. Painter, 2 P. W. 336 ; Maher 
V. M., 1 L. R. Ir. 22. 

(c) 13 V. 334. 

(d) Yarley u Winn, 2 K. & J. 700; 


Be Olive, 53 L. J. Ch. 525, and reported 
on another point, 34 C. D, 70. 

(e) Clark v. Sewell, 3 Atk. 99. 

(/) 16 Y. 393; sed vide Askew 
Thompson, 4 K. & J. 620. 

(g) Aston v. Gregory, 6 Y. 151. 
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(3) Legacy Charged upon Land— Where a legacy is chained on 
lands only, and no time is fixed for its payment, interest will be 
due from the testator’s death {a), 

Wiiere real estate is devised upon trust for sale, and out of the 
proceeds to pay legacies, interest is only payable from the period^ of 
a year after the testator’s death (h ) ; and if the sale is directed to be 
made after the death of the tenant for life, interest is onfy payable 
from her death (c). 

A legacy to wife in lieu of dower out of a mixed fund of proceeds 
of sale of real and personal estate has been held to carry interest 
only from the end of the year {d), 

(4) Legacy to Infant Child. — The general rule is modified {e) in 
the case of a legacy whether vested or contingent given to an 
infant (/) legitimate {g) child by its father or mother Qi) or to an 
infiint by person in loco parentis (i), where no other provision is 
made by the testator for the child’s maintenance {k). 

In many of the older cases it is said that contingent legacies of 
this character bear or carry interest for the legatee from the testator’s 
death (/). It was, however, decided in Re Bowlhy (gn), after an exami- 
nation of all the authorities, that the infant legatee is only entitled 
to maintenance out of the income of the legacy. The fact that the 
legacy is to bear interest for such a purpose [maintenance], though 
it may be, and often is, shortly referred to by saying that the legaW 
bears interest, does not make the legacy the less a contingent one 
or put the infant into the position of having an immediate vested life 
interest in the income of the legacy. All that the infant is entitled 


{a) Per Lord liedesdale, Pearson v. 
P., 1 Sell. & L., 10 ; and see Maxwell v. 
Wettenhall, 2 P. W. 26 ; Stoneliouse v, 
Evelyn, 3 P. W. 254 ; Spurway v. Glynn, 
9 V. 483 ; Shirt v. Westby, 16 Y. 393. 

(b) Turner v. Suck, 18 Eq. 301. 

(c) Jde Waters, 42 C. D. 517. 

(d) He Bignold, 45 C. D. 496. 

(e) See on this exception generally, 
Ee Bowlhy, (1904) 2 Ch. 685. 

(/) Piaven v. Waite, 1 Swans. 553; 
Wall y. W., 15 Si. 513; Ee Crane! 
(1908) 1 Ch. 379. 

(g) Becl^ford v. Tobin, 1 Yes. Sen. 
310; Lowndes v. L., 15 Y. 301; cf. 
Hill V. PI., 3 V. & B. 183 ; Newman v. 
W. & T.— VOL. I. 


Bateson, 3 Swans. 689. 

(h) Crickett v, Dolby, 3 Y. 10 • 
see Lord HaixkvicJce's general statement 
in Beckford v. Tobin, supra. 

{i) Wilson V. Maddison, 2 Y. & C. C. 
C. 372 ; Rogers v. Soutten, 2 Keen, 598 ; 
Russell V. Dickson, 2 Dr. & W. 133 * 
Acherley v. Wheeler, 1 P. W. 783. 

(k) Donovan v. Needham, 9 B. 164 * 
Re Moody, (1895) 1 Ch. 101, reviewing 
the cases. 

(l) E.g., Beckford v. Tobin, supra ; 
and see the judgment of Vaughan 
Williams^ L.J., in Re Bowlhy, supra. 

(771) Supra. 
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to have is maintenance ’’ (a). Qiicere, whether where the legacy is 
vested, but without gift of interest, the infant has more than a right 
io maintenance out of the first year’s interest (&). 

.The exception does not extend to other relatives than children, 
such as grand-children or nephews or nieces unless the testator has 
put hims^elf in loco parentis (c), nor has the exception been extended 
to a wife (cl). 

Where, however there is a direction to apply a competent part of 
the interest on a legacy for the maintenance of a natural child (e), 
or of a stranger, even where the legacy is contingent (/), or merely 
a general intention exj)ressed {g), interest will be payable from the 
testator’s death. 


Although the rule is well established that where a legacy is left 
by a parent or a person in loco parentis to an infant, in that case, 
whether the legacy be payable at a particular time, or be vested or 
contingent, maintenance will be allowed from the death of the 
testator (/i), or if the child be en ventre sa mere, at the testator’s death, 
from its birth (i),even though there be a direction to accumulate (k), 
yet this rule is subject to an exception, viz., maintenance will not be 
allowed out of a legacy to a child, where another fund is provided 
and is available for that purpose (Z). 

In Re Moody (m), Kekewich, J., discussed the cases, and refused to 
allow this exception to apply where the will only contained a power 


(a) Re Bowlby, supra, per Romer, 
L. J,, at p. 706. 

(5) The decision in Re Bowlby was 
on a contingent legacy, but on principle 
the vested legatee does not seem 
entitled to more than maintenance. 

(c) Houghton V. Harrison, 2 Ath. 
330 ; Desbrambes v, Tompkins, 4 Bro. 
Oh, 149 (n.), 1 Cox, 133; Besting u. 
Allen, 5 Ha. 679 ; Crickett v. Dolby, 

3 V. 10. 

(d) Stent y. Eobinson, 12 Y. 461 ; 
Lowndes v. L., 15 Y. 301 ; Freeman v. 
Simpson, 6Si. 75 ; Milltown v. Trench, 

4 CL & Fin. 276, 11 Bligh (N.oS.) 1 ; 
Re Whittaker, 21 C. D. 657. 

(e) Newman v, Bateson, 3 Swans. 689 ; 
Bowling V. Tyrell, 2 Buss. & M. 343. 

( / ) Harris v. Finch, McClel. 141 ; Re 
Peek’s Trust, 1 6 Eq. 221 ; Re Richards, 
Eq. 119; Chidgey v. Whitby, 41 


L. J. Ch. 699. 

(g) Pett V. Fellows, 1 Swans. 561 
(n.); Lambert v. Parker, Coop. t. 
Eldon, 143 ; Leslie v. L., L. & G. 1 ; 
Re Churchill, (1909) 2 Ch. 431. 

(h) See case above cited and Harvey 

V. H., 2 P, W. 21 ; Chambers v. Gold- 
win, 11 Y. 1 ; Brown v. Temperley, 3 
Russ. 263. ^ 

{i) Rawlins v, R., 2 Cox, 425. 

(Ic) Mole V. M., Dick. 310 ; McDer- 
mott V, Kealy, 3 Russ. 265 (n.). 

(l) Chambers v. Gold win, supra; 
Wynch W., 1 Cox, 433, 434 ; Wall 
V. W., 15 Si. 513 ; Donovan v. Need- 
ham, 9 B. 164 ; Rudge v, Winnall, 12 

B. 357 ; Re Rouse’s Estate, 9 Ha. 649 ; 
Re George, 5 C. D. 837 ; sea, Re George, 
discussed Re Dickson, 28 C. D. 291, 29 

C. D. 331. 

(m) (1895) 1 Ch. 101. 
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of advancement and a gift of a share of residue. He said ; The 
rule of law, as was said by the Lord Justice James in that^ase — 
Re George (a) — is well established, that a contingent legacy does nbt 
carry interest while it is in suspense, except in the case of a legacy by 
a parent, or one standing m loco parentis to the legatee ; and that 
exception' is subject to another exception, that the rule giving interest 
to the child does not take effect when the testator has provided 
another fund for his maintenance, so that the income of the legacy 
is supposed not to be required for the purpose. There the Lord 
Justice is really putting, in his own language, all that is said by Lord 
Hardwicke, Lord Kenyon, and Lord Lang dale, . . . No case has 
been quoted where the other fund has been a share of residue given 
to the children, and until some case of that kind has been found, I 
should be extremely unwilling to construe that as coming within the 
exception mentioned by the Lord Justice James, A residue is an 
unascertained amount. It might be quite uncertain what the share 
of each child would be in the residue, and all the cases, as I under- 
stand them, go to this, that you must regard the question with 
reference to the money given to the child.” 

"Where, however, a specific sum is given for maintenance, although 
it be less than the interest, no more can in general be claimed (6), 
unless, perhaps, it is clearly insufi&cient, and the legacy is vested (c). 


(B) Contingent Legacies. 


The general rule is that a specific or general (other than a 
residuary) legacy does not give the legatee any right to the income 
while the legacy is in suspense {d). The exception to this rule in 
the case of a legacy to a child by a parent or person in loco parentis 
has been dealt with above. The rule will, of course, be excluded 
by the expression of a contrary intention, and a direction to separate 
a fund from** the rest of an estate to answer for a contingent legacy 
is equivalent to a contingent legacy of the fund plus its income (e), 
but out of that income the legatee, if an infant, would be entitled 
only to maintenance. Apart from any question as to maintenance 
the income would be added to the cgrpus, and the legatee could 
only claim it if and when he became entitled to the corpus , . . 


{a) 5 C. D. 837. 

(6) He^irle v. Greenbank, 3 Atk, 
717 ; Long v. L., 3 V. 286 (n.). 

(c) Aynswortli v. Pratchett, 13 V. 
321 ; Turner r. T., 4 Si. 430. 


(d) Re George, 5 C. D. 837 ; Guthrie 
V, Walrond, 22 C. D. 575. 

[e) See Hanson v. Graham, 6 V. 239 ; 
and see per Vaughan Williams, L.J., in 
Be Bowlby, supra, pp. 704 et seq. 

57 2 
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the setting apart of the fund and the right of the child to 
niaint^iance (?ut of the income did not change the contingent 
nature of the child’s legacy. The child did not acquire a vested 
intea'est during minority in the income ” (a). Accordingly if on the 
fulfilment of the contingency the legatee does not become entitled 
to the corpus of the legacy, but only to a life interest therein, the 
legatee will become entitled merely to a life interest in the accretion 
to the corpus of income unap];)lied for maintenance pending the 
contingency (&). 

A contingent legacy of residuary personalty carries the inter- 
mediate income (c). Where there is a contingent legacy of a fund 
carrying intermediate income to a class to be determined by its 
members attaining twenty-one, the member of the class who first 
attains that age does not become entitled to the ^Yhole of the income 
of the fund, but only to the income of the share vested in him, and 
the income of the shares remaining contingent can be applied for 
the maintenance of those contingently entitled thereto (c). The 
same rule applies where the class is capable of increase and the 
vested shares consequently capable of diminution (d). The rule 
does not apply to a contingent devise of real estate to such a class ; 
there the first member of the class attaining a vested interest 
thereby becomes entitled to. the whole income (c). 

There is a distinction between a contingent legacy and a legacy 
vested but subject to be divested. 

Where a legacy, either particular (/) or residuary (^), is given to 
an infant vested but to be divested on a contingent event, which 
happens, the legacy will carry interest until that time, from the end 
of the year after the death of the testator, and the infant, or his or 
her representatives, will be entitled thereto. 

An executory gift of real estate, though residuary, does not carry 
income until the estate vests: Hodgson v. Becti-m {h). Lord 


(a) Per Bomer, L.J., Be Bpwlby, at 
p. V09. 

{h) Be Bowlby, supra, overruling Be 
Salt, (1902) 1 Ch. 918. 

(c) Be Holford, (1894) 3 Ok 30 
(residuary personal estate). 

(d) Be Jeffery, (1895) 2 Gh. 579 
(residuary realty and personalty). 

{e) Be Averill, (1898) 1 Ch. 525. 

( / ) Taylor v, J olmson, 2 P. W. 504 ; 
Be Buckley’s Trusts, 22 C. D. 583; 


Be Humphreys, (1893) 3 Ch. 1 ; 
Thruston v. Anstey, 27 B. 335 ; 
Montgomerie v, Woodley, 5 V. 522 ; 
Branstroin v. Wilkinson, 7 V. 421 ; 
McDonald v. Bryce, 2 Keen, 284; 
Barber -y. B., 3 My. & C. 688 ; and see 
note to Heath v. Perry, 3 Atk. 102, by 
Sanders. 

{g) Montgomerie v. Woodley, 5 V, 
522. 

Qh) 10 H. L. Cas. 656, 12 W. E. 625. 
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WeBtbiLry there stated that this rule was founded on the feuda .4 doctrine 
that the freehold cannot he in suspense. The rule has, however, been 
applied to equitable interest, an equitable remainder in a freehold 
house specifically devised {a ) — and other equitable interests {h), • 

On the other hand, an executory or future bequest of residu ?8 of 
personal estate, if it vests, carries the intermediate income if not 
otherwise expressly disposed of — Hodgson v. Bectiv^, supra — 
although contingent (c). 

In Genery v. Fitzgerald (d), it was decided that a gift of real and 
personal estate together follows the rule as to personal estate, and 
carries intermediate income if it vests, and this extends to separate 
gifts of residue of real and personal estate if the limitations are the 
same (c). 


(C) Maintenance under Statute. 

Under Lord Cranworth’s Act(/), which applied to wills executed 
or confirmed after the 28th August, 1860, the whole or any part of 
the income of any legac 3 q to the income and capital of which an 
infant is contingently entitled, might be paid towards his maintenance 
in all cases. 

That Act enabled the income of a legacy to be applied for main- 
tenance, though the gift both of income and capital were contingent 
provided the legatee would be entitled to income and capital if the 
legacy becomes vested (y). 

It did not apply to a case where the legatee would not be entitled 
to the intermediate income in the event of the legacy becoming 
vested {h). 

By the Conveyancing and Law of Property Act, 1881, sect. 43, 
( 1 ) (i), it is enacted that where any property is held by trustees 
in trust for an infant, either for life, or for any greater interest, and 


(а) Re Eddehs Trusts, 11 Eq. 559 ; 
Re Averill, (1898) 1 Cli. 523. 

(б) Hopkins v. IT., Cas. t. Talbot, 
44, 53, and per Siigden, L.O.,iii Wills v. 
W., 1 Dr. & W. 455; and see Wade - 
Gery v. Handle}^, 1 G\ D. 653, affirmed 
3 a D. 374. 

(c) Re Holford, (1894) 3 Ch. 30; 
Glanvill v. G., 2 Mer. 38 ; and see 
cases ci|ed in note to Nicliolls v. 
Osborn, 2 P. W. 419; Re Lindo, 59 
L. T. 462. 


{d) Jac. 468. 

(e) Re Burton’s Will, (1892) 2 Ch. 
38 ; Re Dumble, 23 0. D. 360 ; see also 
Re Townsend, 34 C. D. 357. 

(/) 23 & 24 Viet. c. 145, sect. 26, 
repealed by 44 & 45 Viet c. 41, s. 71. 

(^) Re Cotton, 1 C. D. 232 ; see Re 
Breed’s Will, 1 C. D. 226. 

(Ji) Re George, 5 C, D. 837 ; Re 
Judkin’s Trusts, 25 C. I). 743. 

[i) 44 & 45 Yict. c. 41. 
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wlietlier absolutely or contingently on his attaining the age of twenty- 
one years, or on the occurrence of any event before his attaining that 
age, tl>e trustees may, at their sole discretion, pay to the infant’s 
parent or guardian, if my, or otherwise apply for or towards the 
infant’s maintenance, education or benefit, the income of that 
property, or any part thereof, whether there is any other fund 
applicable -to the same purpose, or any person bound by law^ to 
provide for the infant’s maintenance, education or not. (2) The 
trustees shall accumulate all the residue of that income in the way 
of compound interest, by investing the same and the resulting income 
thereof from time to time on securities on wliich they are by the 
settlement, if any, or by law authorised to invest trust money, and 
shall hold those accumulations for the benefit of the person who 
ultimately becomes entitled to the property from which the same 
arise ; but so that the trustees may at any time if they think fit 
apply those accumulations or any part thereof, as if the same were 
income arising in the then current year. (8) This section applies 
only if and as far as a contrary intention is not expressed in the 
instrument under which the interest of the infant arises, and shall have 
effect subject to the terms of that instrument and to the provisions 
therein contained. (4) This section applies whether that instrument 
comes into operation before or after the commencement of this Act. 

The object of the Act of 1881 was to shorten and simplify con- 
veyances, and not to alter the devolution of property or affect the 
construction of wills. Hence it has been held that trustees cannot 
under sect. 43 of that Act apply the income of an infant’s contingent 
legacy, for the benefit of the infant, unless the income will go along 
with the capital of the legacy, if and when such legacy vests (a). 

Where the legatee on attaining majority will become absolutely 
entitled to the corpits of the legacy and intermediate income, there 
is no difficulty in applying sub-sect. 2 of sect, 43, supra. WTiere, 
however, the legatee has become entitled merely to ft vested life 
interest in the corinis of the legacy great difficulties have arisen in 
the construction of that sub-sect. (&). It was decided in lie 
Bowlhy (c) that where an infant contingent legatee is entitled to 
maintenance out of the intermediate income, but the whole of that 

f! 

(a) See Re Judldn’s Trusts, 25 C. D. Act. 

743 ; Re Dickson, 28 C. D. 291 ; S. C., [h) See Re Scott, (1902) 1 Ch. 918 

(0. A.) 29 C. D. 331 ; cf. Re Bowlhy, disapproved in Re Bovvlby, siijra. 
(1904) 2 Oh. 685 ; see ante, p. 901, for (c) (1904) 2 Ch. 685. 
like decisions under Lord Cranwortli’s 
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income is not so applied in maintenance and the balance is |ccumu- 
lated under sub-sect. 2 (supra), the accumulations form an accretion 
to the coTims of the legacy, and that the infant legated acquirkig on 
majority a vested life interest in the corpus takes merely a life interest 
in the accretion. Where, however, the infant’s legacy is vested, such 
accumulations of income would go absolutely to the infant (a). 

Where a gift of personal estate is severed from the -bulk of a 
testator’s property for the benefit of the legatees, it carries income, 
although the gift is future and contingent, and the income may be 
applied in maintenance (b). But the legatees of a severed fund will 
only be entitled to interest before vesting, when the severance arises 
from causes connected with the legacy itself, and not because other 
causes may render it necessary, as for instance, that the residue 
itself has become immediately payable (c). 


(D) E.ate of Interest. 


By the Eules of the Supreme Court, 1883, by Order LV., r. 64, 
it is provided that where a judgment or order is made directing an 
account of legacies, interest shall be computed on such legacies after 
the rate of 4 per cent, per annum from the end of one year after the 
testator’s death, unless otherwise ordered, or unless any other time 
of payment or rate of interest is directed by the will, and in that 
case according to the will. 

But an executor may be charged 5 per cent, on a legacy where the 
caxDital has been employed by him in trade (see note to Robinson v. 
Pett) (d) or there has been gross misconduct on his part, as by selling 
out stock, holding large balances in his hands (e). 

Unless compound interest be directed by the will to be paid on 
legacies (/), interest will be computed on the principal, and not on 
the principal and interest (p), except under x)articular circumstances. 


{a) Re Wells, 43 C. D. 281 ; Re 
Humplireys, (?893) 3 Ch. 1. 

(h) Re Woodiri, (1895) 2 Ch. 309 ; Re 
Bowlby, supra ; and see Kidman v, K., 
40 L. J. Ch. 369 ; Re Medlock, 55 
L. J. Ch. 738 ; Re Clements, (1894) 
1 Ch. 665 ; Guthrie v, Walroncl, 
22 C. T). 573 ; Dundas v. Wolfe- 
Murray, 1 Hem. & M. 425 ; Boddy v. 
Dawes, 1 Keen, 362 ; Johnston v. 
O’Neill,' 3 L. R. Ir. 476 ; Re Smith, 
W. N., (1894) p. 115, 71 L. T. 318, 42 


W. R. 368, 

(c) Besting v, Allen, 5 tla. 578 ; Re 
Inman, (1893) 3 Ch. 518. 

{d) 3 P. W. 249. 

(e) Crackelt v. Bethune, 1 J. & W. 
586 ; Mosley v. Ward, 11 Y. 581 ; 
Joi^s V, Eoxall, 15 B. 388 ; Knott v, 
Cottee, 16 B. 77. 

(/) Arnold A., 2 My. & K. 365. 
(p) Perkyns 'o. Baynton, 1 Bro. Ch. 
574 ; Crackelt u Bethune, 1 J. & W. 
586. 
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as wliere an executor neglects to obey an express direction to 
accumulate (a), 

(E) Annuities. 


Wliere an annuiiy is given by will, it commences to run from tlie 
testator’s deatli and the first payment is made at the end of the year 
from the death {h)^ unless it be given to be payable, or commence at 
some other period, as montlily (c), or the first quarter day after tlie 
testator’s death (d) ; and in the former case the annuity will be due 
at the end of tlie first month, in tlie latter it will be due at the first 
quarter day, after the death of the testator, but it will not be payable 
by the executor till the end of the year(c). 

And if the testator directs the payment of an anniiity to be 
made quarterly, a proportional part thereof becomes pa}'able on 
the first quarter day (/). 

And if the first payment of such an annuity is directed to be made 
at the end of eighteen months, a quarter’s instalment is then pay- 
able ig). 

The distinction between an annuity and a legacy for life is pointed 
out by Lord Eldon in a well-known case. If,” said his Lordship, 
‘^an annuity is given, the first payment is at the end of the year 
from the death : but if a legacy is given for life, with remainder over, 
no interest is due till the end of two years ” Qi). 

An annuity may be postponed till debts and legacies are paid (f). 

It may be here mentioned that as a general rule arrears of an 
annuity will not bear interest {k). 

Where there is a legacy of chattels to one for life with remainder 
over, the tenant for life will be entitled to the possession thereof 
upon signing an inventory expressing that those things are in 
his custody, as given to him for life onl}^ and that afterwards 
they shall be delivered and remain to the use and benefit of the 


(а) Baphael v. Boehm, 11 V. 92, 13 
V. 590; Dornlbrd v, D., 12 V. 127 ; 
cf. Re Barclay, (1899) 1 Oh. 674. 

(б) Gibson v, Bott, 7 Y. 96, 97 ; 
Fearns v. Young, 9 Y. 553. 

(c) Houghton V. Franklin, 1 S. S. 
390. 


My. 531. 

(/i) Gibson r. Bott, 7 Y. 96. 

{%) Astley Earl of Essex, L. R. 6 
Oh. 898 ; Rawson v. M^Causland, 7 
Ir. R. Eq. 284. 

{k) Anderson 'i!;. Dwyer, 1 Sch. & L, 
301 ; Taylor v. T., 8 Ha. 120; Torre t’. 


(d) Storer v. Prestage, 3 Madd. 167. Browne, 5 H. L. Gas. 555 ; YTeatley 

[e) Ibid, V. Davies, 24 W. R. 818 ; Batten v. 

( f) Yhlliamsu Wilson, 5 H. R. 267. Earnley, 2 P. W. 163. 

(fj Irvin V. Ironmonger, 2 Russ. & 
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remainderman (a) ; and no security will be required unless it be 
shown that the chattels are in danger (b), 

(F) Duties. . • 

Legacy Duty. 

Unless the testator directs to the contrary, legacy duty is always 
payable by the legatee, even where the legacy is to a creditor in pay- 
ment of a debt due from a third person (c). 

It has been held that the words all the legacies left by my will 
and codicil to be iKiid free of legacy duty” amount to a direction 
that the legacy duty was to be paid out of the estate on all legacies 
as well pecuniary as specific (d). 

Legacies will, however, be free from duty, when the testator has 
given them free from deduction, free from charge or expense, free 
from liabilit}^ {e ) ; and where he has given a clear sum or annuity, 
a gift clear of legacy duty is intended (/) ; so where the testator has 
given a fund to produce a clear aiinual sum, to be paid to the 
legatee {g). 

Where, however, a fund is given to insure a clear annual sum, 
and to pay the dividends of the stocky and not the exact sum to the 
legatee, it will not be considered as a gift free from the legacy duty, 
as the term clear will be held to refer to the costs of investment, and 
not to the duty (A). 

A direction to pay legacy duty upon either a specific or pecuniary 
legac}" amounts to a general pecuniary legacy of the amount of 
the legacy duty, and in case of a deficiency of assets that legacy 


(it) Slanning v. Style, 3 P. W. 336 ; 
Bill V. Kynaston, 2 Atk. 82. 

(6) Foley v. Burnell, 1 Bro. Cli. 
279 ; Leeke v. Bennett, 1 Atk. 471; 
Conduit V. Soane, 4 Jur. (N. S.) 502 ; 
see Jarman, ^1893) p. 837, and see 
article in Harvard Law Eeview, Vol. 
14, 397, by J. C. Graij. 

{c) Foster v. Ley, 2 Scott, 438, 2 
Bing. N. C. 269. 

(d) Ee Johiiston, 26 0. D. 538, 554. 
See also Ansley v. Cotton, 16 L. J. 
Ch. 55. 

{e) Barksdale v. Gilliat, 1 Swans. 
562 ; Cotirtoy v. Vincent, T. & E. 433 ; 
Gosden v. Hotter ill, 1 My. & K. 56 ; 
Louch V, Peters, 1 My. & K. 489 ; 


Stow V. Davenport, 5 B. & Ad. 359 ; 
Warhrick v. Yarley, 30 B. 241. 

(/) Glide 'i;. Murnford, 2 Y. & C.Ex. 
448 ; Haynes v. H., 3 De G. M. & G. 
590. 

(g) Marris v. Burton, 11 Si. 161 ; 
Cole’s Will, 8 Ecp 271 ; Ee Dyet, 87 L. 
T. 744 ; and see as to succession duty 
on appointed fund, Ee Saunders, (1898) 
1 Ch. 17 ; and see Ee Currie, 59 L. T. 
200 ; Warhrick v. Varley, 30 B. 241. 

(A) Banks v. Braithwaite, 32 L. J. 
Ch. 35, tpiestioned in Re Saunders, 
(1898) 1 Ch. 17 ; Sanders v. Kiddell, 7 
Si. 536 ; but see Pridie v. Field, 19 B. 
497. 
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must abate according!}^ (a). Where the duty on some legacies is 
charged^ 1123011 the residuary estate, which 25roves insufficient for 
this puipose, fthe legatees must themselves bear the duty to the 
extent to which the residue j^i’oves insufficient to i^ay the same, and 
they cannot call U23on other legatees whose legacies were not 
exempted from duty to abate in order to make such i^ayment (b). 

Settlement Estate Duty. 

In the absence of iirovision to the contrary is payable out of the 
settled property (c). This duty is not a testamentary expense, and 
therefore a direction that testamentary expenses shall be jiaid out 
of residue or a designated fund will not exonerate the settled 
property (d) ; but a direction that “'death duties” or “duties” 
shall be so paid will exonerate the settled fund (c). A direction 
to pay settlement estate duty is treated in the same way as a 
direction to pay legacy duty (/). 


Income Tax. 

A testator may direct the income tax upon an annuity to be paid 
out of his estate (^), but a direction to pay an annuity free from 
deductions will not be sufficient for that purpose unless there is 
a manifestation of intention that income tax shall be treated as a 
deduction (/i). Where annuities not given free from income tax are 
paid by trustees out of the income of a fund paid to the trustees 
after deduction of income tax, it is a breach of trust if the trustees 
pay the annuities without deducting income tax (i). 


(а) Fairexv. St. Catherine’s College, 
Cambridge, 16 Eq. 19 ; i?e Turnbull, 
(1905) 1 Ch. 726 ; and see £e Wilkins, 
27 C. D, 703, discussed in Jie Turn- 
bull. 

(б) Wilson V. O’Leary, 17 Eq. 419 ; 
Thomson v. Eastwood, 2 A. C. 215, 

(c) Be Mary on Wilson, (1900) 1 Ch. 
565. 

{d) Be Lewis, (1900) 2 Ch. 176 ; Be 
King, (1904) 1 Ch. 363. 

(e) Be Cayley, (1904) 2 Ch. 781 ; 
Be Turnbull, (1905) 1 Ch. 726. 


(/) Be Turnbull, siq^ra. 

{g) Testing v. Taylor, 3 B. & S. 217, 
235 ; Lord Lovat v. Duchess of Leeds, 
2 Dr. k Sm. 62 ; Be Bannerman’s 
Estate, 21 C. D. 105. 

(h) Abadam r. A., 33 B. 475 ; Turner 
V, Mullineux, 1 J. & H. 334 ; Peareth 
V. Marriott, 22 C. D. 182 ; Gleadow v. 
Leetbam, 22 C. D. 269 ; Be Banner- 
man’s Estate, 21 C. D. 105 ; Buckle, 
(1894) 1 Ch. 286. 

{i) Be Sharp, (1906) 1 Ch. 793. 
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18. Eecovery of Legacy and Arrears of Interest— Statutes of Li|riitation 

— Express Trusts. 


Recovery of Legacy. 


Tlie general rule under sect. 8 of the Real Property Limitation 
Actj 1874, is that a legacy is only recoverable within twelve years 
after accruer of a present right to receive the same (a). ^ 

Where, however, the legacy is held upon an exjyress trusty the 
section does not apply (h) ; and subject to sect. 10 of the Real 
Property Limitation Act, 1874, time does not run in favour of the 
trustee. When an executor holds as executor time runs under 
sect. 8, supra. An executor was always in a loose sense a trustee 
for creditors and legatees since he held for their personal benefit 
and not for his own, but such a trust does not take a case out of the 
statute. ... It is necessary [for that purpose] to make out that 
he is an express trustee {c). Time will accordingly run where he 
holds only on an implied or constructive trust (t?). It is, however, 
clear that one who has commenced to hold as an executor may cease 
to hold as such and may come to hold as trustee upon express 
trusts (g). It is in many cases difficult to say at what moment pre- 
cisely the change takes place ; thus an executor will not by assenting 
to a residuary legacy by signing a residuary account constitute himself 
a trustee thereof (/). If, however, after completing the administra- 
tion of the estate and being functus officio qua executor, he being 
also appointed trustee b}^ the will, deals with property appropriated 
to a legacy he becomes a trustee thereof (^). Semhle, the executor 
would become a trustee if he so acted though not appointed a 
trustee by the will. It may be here noted that there is wo prima 
facie duty on an executor to give notice to legatees of their rights 
under a will Qi). If, however, the legacy secured by express trust is 
charged upon land, then sect. 10 of the Real Property Limitation 


(rt) lYaddel^ v. Harshavv, (1905) 1 
Ir. R. 416. 

(5) See Judicature Act, 1873, s. 25, 
sub. -sect. 2 ; Watson v. Saul, 1 Gifi‘. 
188; Re Swain, (1891) 3 Ch. 233. 

(c) Per Lindkyy L.J., Re Davis, 
(1891) 3 Ch. at p. 124 ; and see Ee 
Lacy, (1899) 2 Ch. 149. 

(c?) Ee Davis, supra ; cf. Ee Barker, 
(1892) \ Ch. 491 ; Re Owen, (1894) 3 
Ch. 220. 


{e) See this discussed by KeJcewich, 
J. ill Ee Tinimis, (1902) 1 Ch. 176, at 
p. 182 ; and Ee Mackay, (1906) 1 
Ch. 25, at p. 31. 

(/) Re Rowe, 58 L. J. Ch. 203. 

(^) Re Tinimis, supra. 

(70 Re Lewis, (1904) 2 Ch. 656 ; 
cf. Re Mackay, supra ; the dicta 
of Giffardy V.-C., in Brittlebank v, 
Goodwin, 5 Eq. 545, at p. 550, are 
apparently not law. 
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Act, 1874, applies, and the period of limitation applies wliicli would 
have been applicable had there been no express trust. 

It ^would appear that this section overrides sect. 25, sub- sect. 2, 
of the Judicature Act, 1873. By that section it is enacted that 
claim of a cestui que trust against his trustee for any property 
held on an express trust, or in respect of any breach of such trust, 
shall be held to be barred by any Statute of Limitations.” But it 
is suggested that sect. 10 of the Real Property Act, 1874, applies 
only to the remedy of the legatee against the land, wdiilst sect. 25, 
sub-sect. 2, of the Judicature Act, preserves the remedy against the 
trustee (a). 


Arrears of Interest. 


Under sect. 42 of the Real Property Limitation Act, 1833, a legatee 
is ordinarily entitled to recover only six years arrears of interest (h). 
Where, however, the legacy was given by way of express trust it 
was in several cases before the Real Property Limitation Act, 1874, 
sect. 10, held that time was no bar to the recovery of arrears (c). 

But if the beneficiary or his representatives allowed a very long 
time to elapse without attempting to enforce the trust, equity 
applied, as to interest on the legacy, the principle of the statute (d). 
In the case of legacies secured b}' express trust, but charged on 
land within the Real Property Limitation Act, 1874, sect. 10, arrears 
of interest on such legacies are only recoverable within tlie period 
allowed by sect. 42 of the Act of 1833. Where, however, a trust 
legacy is not charged upon land, neither sect. 42 of the Act of 1883 
nor sect, 10 of the Act of 1874 apply, and it seems that no rule of 
limitation applies to an action for arrears. 

Where legatees, in a case where there has been no laches wdhch 
can alter the rights of the parties, have waited for the |)ayment of 
their legacies until after the falling in of a reversionary ijriterest which 
could not, having regard to the interests of all parties, have been 
properly sold, they will be entitled, on the payment of tlieir legacies, 


(a) See Williams’ Executors, (1902) 
Vol. II., p. 1658; Lewiu on Trusts, 
lltli ed., p. 1110 ; but cf. Car#on, 
E. P. Stats., (1910) p. 208 ; and see 
Hughes V, Coles, 27 C. D. 231. 

(b) Hughes Williams, 3 Mac. & G. 
683 ; Chappell v. Bees, 1 De. G. M. & 
G. 393 ; Be Walker, L. E. 7 Oh. 120. 


(c) See, e.g., Thomson Eastwood, 
2 A. C. 215 ; Gough v. Bult, 16 Si. 45, 
323; Cox Dolman, 2 De. G. M. & 
G. 592 ; Burrowes v. Gore, 6 H. L. C. 
907. 

(d) Thomson v. Eastwood, r2 A. C. 
215, 
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not merely to six years’ arrears of interest, but to interest cm their 
legacies from the expiration of one year after the ^ death of the 
testator, although it may exceed that period (a). And any legatees 
who have received their legacies without interest are not barred b}^ 
acquiescence, unless they have done some act to release the estate (h), 
Tiie foregoing statements as to the liability of a trustee both as 
to the corpus of the legacy and arrears of interest thereof must be 
read subject to the provisions of the Trustee Act, 1888, sect. 8 (c). 

(a) Blacliford, 27 C. J3. 676; and lie Page, (1893) 1 Ch. 304; How t’. 
see Be Campbell, (1893) 3 Ch. 468. Earl Winterton, (1896) 2 Ch. 626 ; Be 

(h) Ibid., 679. Timmis, (1902) 1 Ch. 176. 

Ic) See Be Swain, (1891) 3 Ch. 233; 
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Repetition of Legacies. 

A larger legacy given by a codicil held not to be a repetition of a 
smaller legacy given by a will, it being, in the absence of internal 
evidence to the contrary, accumulative. 

The same specific thing or corp^ts cannot be given twice. 

With regard to legacies of quantity, if a legacy of the same amount 
is given twice for the same cause, and in the same act, and totidem 
verhis^ or only with small difference, it will not be double : but where 
in different writings there is a bequest of equal, greater or less sums, 
it is an augmentation. 


Tpie Lady Isabella Finch, by her wdll(0, bearing date the 30th 
of August, 1768, gave to Lydia Hooley, her ^voman, the plaintiff, 
a legacy of 500Z. The will was executed in the presence of two 
witnesses. 

By a codicil, she gave L 3 ^dia Hooley 60L, to be paid to her. 

She afterwards made a second codicil, dated the 28th of October, 
1769, in these words : “ I add this codicil to my will : I give Lydia 


{a) 1 Bro. Ch. 390 (n.) ; S. C., 
Dick. 461 ; Lofft, 122, nom. Hatton v. 
Hooley. 

(5) 111 this report of Hooley v. Hat- 
ton, the codicils of Lady Isabella Finch 
are not set forth in the order in which 
they ought to stand. By an extract 
from the registry of the Prerogative 
Court of Canterhucy, it appears that the 
legacy given to her maid was in these 
ivords “ I give to my woman Lydia 
Hooley 500L, to be paid to her within 
three months after my decease.” 

The first codicil was in these words : 

October 28th, 1*769. — This codicil 
I add to my will. I give 1,000^. to 
Lydia Hooley. — Cecilia IsabellaFinch.^’ 


The second codicil was as follows : — 

‘‘ I, Lady Cecilia Isabella Finch, do 
desire this paper writing may be 
accepted and taken as a codicil to my 
will. I give to my servant Lydia 
Hooley, over and besides what I have 
left her by my will, an annuity of 12L 
per annum for her life, to be paid 
quarterly, on the usual days of pay- 
ment ; the first of the said payments 
to commence on the first of the said 
days which shall happen after my 
decease. Lady Isabella Finch further 
orders the sum of 60Z. to be^paid to 
Rebecca Hooley. — Cecilia Isabella 
Finch.” — Note by Mr. Miller, 2, Russ. 
269. 
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Hooley 1,000Z.” This was in her own handwriting, but not'jexecuted 
before witnesses. ^ 

The plaintiff filed her bill for the said legacies and annuity? The 
question was, whether the last legacy alone passed, or the legatee 
should have both the 1,000Z. and the 5001. 

The Master of the Rolls (Sir Thomas Seivell) had deforced both 
to the plaintiff, and the defendant appealed to the Chancellor 
(Lord Apsley), who was assisted by the Lord Chief Baron Smythe^ 
and Mr. Justice Aston (a). This case, after having been argued 
ver}’' much at large (b), stood over till Hilary Term, when the Court 
gave judgment. 


Mr. Justice Aston. — There is in this case no internal evidence; 
therefore, we must refer to the general rule of law. 

The counsel applied the rules laid down in the case of The Duke 
of St. Alba7is V. B eaii clerk (c). It is evident those rules are not 
general, but go on the particular circumstances of that case. It 
was contended there, that the fourth codicil was to stand in the 
room of the first. 

There are four cases of double legacies : 

First, when the same specific thing is given twice, Cujacius takes 
a distinction between the same 7'es and the same quantity. In the 
first case, it can take place but once, at eaclem quantitas scBpius 
qjTcestari potest (d). 

Secondly, where the like quantity is given twice. Lord Hai'divicke, 
in The Duke of St. Albans v. Beauclerk (c), alluding to the particular 
circumstances of the case, laid dowm, one only should be taken, 
unless an intention appeared to the contrary (/), but nothing can 
be collected from hence, as the title of the Digest must be attended 
to, which expressly says animo adimendi (g), where lOOZ. and lOOZ. 
[are given by different instruments], the legatee [is] entitled to 
both. 


(а) Sir 8. 8. 8mythe, C.B., and Sir 
Richard Aston, J., had, previous to the 
Great Seal being delivered to Lord 
Apsley as Chancellor, been with him 
Lords**Commissioners. 

(б) Lofft, 122. 

(c) 2 Atk. 636. 


{d) Dig, 1. 22, tit. 3, 1. 12 ; Cuj. op. 
t.’4, 381, 382. 

(e) 2 Atk. 638. 

If) Dig. 34, tit. 4, 1. 9. 

{g) Godolphin’s OrphaiFs Legacy, 
pt. 3, c. 26, s. 46 ; Swinb. 526, 530, 
edit. 1728. 
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The doctrine from repetition of two equal sums in one will 
being bad, and in* a will and codicil being good, attributing the 
forme? to forgetfulness, is strange. The case of the Slaves (a), is 
upon entirely diiferent principles. It would be strange to suppose 
Lord Harclwicke applied this as a general rule, wliich would be 
inconsistent with his recognising (as he did expressly) the authority 
of Swinburne, 526, 530 ; but said that the case before him was 
different, from the internal evidence. 

In regard to the cases in the Eomanlaw, — first, where equal sums 
are given in two distinct writings, both sliall pass by the Homan law, 
and the decisions of this Court are agreeable thereto (b). 

Thirdly, as to a less sum in the latter deed, as lOOZ. by will, and 
50L by the codicil, the legatee shall take both (c). 

Fourthly, as to a larger sum after a less, Eichard (d) says, where 
they are in the same instrument, the two sums are not blended, but 
the legatee has two legacies ; and the heir must show that the one 
was meant to be blended with the other, the presumption being in 
favour of what is written (c). 

The law seems to be, and the authorities only go to prove the 
legacy not to be double where it is given for the same cause in the 
same act, and totidem verbis, or only with small difference ; but 
where in different writings there is a bequest of equal, greater, or 
less sums, it is an augmentation, and therefore Lydia Hooley is 
entitled to both the sums of 500i. and 1,000Z. 


Loud Chief Baron Smythe. — I am clearly of the same opinion 
and therefore shall be very short. 

The intention is the clearest rule ; but it is admitted on all hands, 


[а) Dig. 34, tit. 1, 1. 18, and that in 
2 D’Agiiesseaii, Pleading the First, p. 
21 . 

(б) Dig. 22, tit. 3, 1. 12 ; and Go- 
thofred’s note in Diver sis Scrijpturis, 
Dig. 30, tit. 1, 1. 34; in Eadem Scrip- 
turd, Ciijacins, 4, 381, distingniijilies 
between a corpus and quantity ; Voet 
on the 31 & 32 Digest; Godolphin, pt. 
3, c. 26, s. 46 ; Swinburne, 526 ; Eicard, 
Traite des Donations, Vol. 1, p. 419, 
420, 421 ; Wallop v, Hewett, 2 Ch. 


E. 70; Newport v. Kynaston, Eep. 
t. Finch, 294 ; Menochius de Frossump- 
tionihus, 1. 4 ; 2 Ch. Eep. 58. 

(c) Godolphin, pt. 3, c. 25, s. 19 ; 
Eidoutv. Payne, 1 Ves. Sen. 10 ; Pitt v, 
Pidgeon, 1 Ch. Ca. 301. 

(d) Vol. 1, p. 451 (Traite des Dona- 
tions), folio edition, 

(e) Windham v. W., Eep. t. Finch, 
267 ; Pitt -r. Pidgeon, 1 Ch. Qa. 301 ;’ 
Masters r. M., 1 P. W. 421, 423 ; and 
see Curry v. Pile, 2 Bro. Ch. 225. 
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liere is no internal evidence ; we thei^efore must refer to the^riile of 

law. The rule of law is different with respect to a corpus and to 
, ■% 
quantities. 

On the other side was quoted The Mayor of London y. Russell {af, 
where the words were satisfied by some goods. In The Duke of St, 
Albans v. Beauclerk, the last codicil was evidently the same as the 
first. 

Lord Chancellor Apsley (h ). — It would be sufficient for me 
to say, I am of the same opinion, if Mr. Justice Aston had not 
referred to me with respect to some of the cases. 

By the civil law, where two pecuniary legacies were given by the 
same will, the legatee must prove it was to be doubled : but where 
the two bequests are in different writings, there the presumption 
shall be in favour of the legatee. 

No argument can be drawn, in the present case, from internal 
evidence : we must therefore refer to the rule of the civil law. 

In the case of The Duke of St, Albans v. Beauclerk, Lord Hard- 
ivicke laid dowm the rule as applicable to that case, and not as a 
general rule. The question,” said Lord Hardivicke, “divides 
itself into different parts. I am of opinion, that, upon the reason of 
the thing, and according to the best writers, these legacies, being in 
different writings, will make no difference in this case.” Neither 
was it put upon being one instrument. Certainly, they are different : 
“And as the will and codicil make but one will.” Lord Hardivicke 
quoted Gothofred, immio hceres priorem probare inanem esse non 
teneturf but did not speak of proving both will and codicil as he is 
represented to do in the report. Then Lord Hardivicke considered 
the internal evidence, and added, “ By the power reserved in her 
will, she has ^lown her intent to make them one instrument” (c), 
which words are omitted in the report. 

Lord Hardivicke probably thought that Sir Joseph Jekyll, in 
Masters y, M., gave two reasons, where he seems to give only one. 
I will hazard a conjecture upon the polluting of the report (d) ; the 

(а) Rep. t. Finch, 290. words marked with inverted commas, 

(б) Lord Apsley was afterwards Earl from Lord HardimcJcds original note, 

of Bathurst. {d) 1 P. W. 424. 

(c) The Lord Chancellor read the 

w. & T. — VOL. I. 
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semicolin in the passage should not be taken as a satisfaction unless 
so expressed ;^that it was,” &c., was wrongl.y placed, and should be 
after ?lie words ‘'that it was;” b}’' which means the passage would 
stand, “ should not be taken as a satisfaction, unless so expressed 
that it was ; as if both legacies had been given by the same will,” 
&c. This case, therefore, is an authority in point, because there are 
two distinct writings. 

So in Wallop v. Hewett (a), the Eegistrar’s book shows that the 
case went upon the general doctrine of the civil law, and not on any 
internal evidence. 

His Lordslhp farther cited Windlum v. W. (h), Mayor of London 
V. liussell (c), Neioport v. Kynaston (d), Pitt v. Pidgeon (c), S Huber, 
Prselectiones Leg. Civ. 122, and Stirlinfs Case, in Scotland (/), 
and concluded with saying, I have therefore the satisfaction to think 
we confirm Lord Hardwicke's opinion. 


The decree of the Master of the Eolls affirmed. 


NOTES. 


L Generally. 

2. Legacies of cpiantity given in different instruments, p. 915. 

3. Legacies of cjuantity given by the same instrument, p. 919. 

4. Extrinsic evidence of testator’s intention, p. 920. 

5. Incidents of original attach to substitutional legacies, p. 920. 


1. G-enerally. 


Hooley v. Hatton has usually been referred to as containing a 
sound exposition of the law as to the repetition of legacies, when the 
point to be determined is, whether a second legacy is to be taken as 
substitutional or accumulative {g), • 

The rules laid down in the principal case are (1) when the same 


(a) 2 Ch. K. VO. 

(5) Eep. t Finch, 267. 

(c) Eep. t. Finch, 290. 

(d) Eep. t. Finch, 294. • 

(e) 1 Ch. Ca. 301. 

(/) 2 Fountainhall, 231, 

[g) See per Lord Eldon in Heming v, 
Clutterbuck, 1 Bligh (FT. S.) 479, at p. 
492; and see Foy v. F., 1 Cox, 164; 


Eidges V. Morrison, 1 Bro. Ch. 390 ; 
Coote V. Boyd, 2 Bro. Ch. 529 ; Barclay 
V. Wainwright, 3 V. 465 ; Suisse v, 
Lowther, 2 Ha. 432 ; Wilson v. O’Leary, 
12 Eq. 531, L. E. 7 Ch. 448. See for 
the rules ap]3licable when the presump- 
tion against double portion* applies 
Ex parte Pye, Vol. 2. 
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specific tiling is given twice whether in the same or different 
instruments it is one gift (a). ^ 

But following the civil law our law takes a distinction betw<?en res 
and quantity, and the second rule is (2) that where legacies are 
given by different writings, the presumption is that they are cumu- 
lative whether the amount be equal, greater, or less (b). 

(3) The third rule is that where legacies of the same amount are 
given by the same document, the presumption is that the,y are not 
cumulative. Mr. Justice Aston says (c), The law seems to be, and 
the authorities only go to prove the legacy not to be double, where it 
is given for the same cause in the same act, and totidem verbis, or 
only with small difference.” The first rule seems to follow ex 
necessitate rei, the only question to be decided is whether there are 
separate articles referred to. 

Double gift of the same specific thing, — With regard to the first 
case mentioned b}^ Mr. Justice Aston, it is clear that where the same 
specific thing or corpus is given, either in the same instrument or in 
dif event instruments, in the nature of the thing it can but be a 
repetition; where, for instance, there are tivo gifts of a ruby ring, 
and there is no pretence that there are two ruby rings (d). 

The second is the principal and most important rule. 


2. Legacies of Quantity given in Different Instruments. 


Legacies of quantity given by different testamentary instruments 
(seep. 919), are cumulative wdiether the second be of 

the same amount (c), or less (/), or as in the principal case larger (r/) 
than the otlier. 

A fortiori wall the legatee be entitled to both legacies where there 


(a) The Duke of St. Albans v. Beau- 
clerk, 2 Atk. 638 ; Ridges v. Morrison, 
1 Bro. Ch. 3^ ; Suisse v. LowTher, 2 
Ha. 432 ; Roxburgh v. Fuller, 13 
W. R. 39. 

(5) See cases, Note 2. 

(c) Principal case (see p. 912, supra). 

(d) See cases to note (a), supra. 

(e) Wallop V. Hewett, 2 Ch. R. 
70 ; Newport v. Kynaston, Rep. t. 
Finch, 294 ; Baillie v, Butterfield, 1 
Cox, 393 ; Forbes v. Lawrence, 1 Coll. 
495; Radbum v. Jervis, 3 B. 450; 
Lee V. Pain, 4 Ha. 201, 216 ; Roch v. 


Callen, 6 Ha. 531 ; Russell v. Dickson, 
4 H. L. Cas, 304. 

(/) Pitt r. Pidgeon, 1 Ch. Ca. 301; 
Hurst V. Beach, 5 Madd. 358 ; Towns- 
hend u Mostyn, 26 B. 72; Wilson v, 
O’Leary, 12 Eq. 525, L. R. 7 Ch. 448 ; 
Walsh W., 4 Ir. R. Ecp 396. 

(p) Suisse V. Lowther, 2 Ha. 424 ; 
Hertford V, Lowther, 7 B. 107 ; Lyon 
V, Colville, 1 Coll. 449; Brennan v. 
Moran, 6 Ir. Ch. R. 126 ; Cresswell v. 
C., 6 Eq. 69, 76 ; Wilson v. O’Leary, 
12 Eq, 525, L. R. 7 Ch. 448. 
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is any viiriation as to the mode or times of payment of each legacy, 
as, where the legacy given by a will, and that given by a codicil, are 
payabfe at different times, cany interest from different dates, are 
given over to different persons {a), or upon or for different trusts 
anci purposes (&), or where the gifts are not ejiisdem generis — e.g,, 
a legacy and an anniiitv(c), share of a residue and a pecuniary 
legacy a pecuniary and a specific legacy, although the codicil 
recited the bequest in the will (c). The fact that the legacies are 
given to different trustees may, however, assist in rebutting the 
presumption that the legacies are cumulative (/). 

Of course, the rule is merely a rule of construction, and must yield 
to clear expression of contrary intention in the instruments or 
other intrinsic evidence of intention that one legacy is to be in sub- 
stitution for the other; but the express statement that some legacies 
are to be “in addition,” and the omission of those words as to 
others, is not sufficient to show that the latter are not to be 
cumulative (g). 

As to what intrinsic evidence will be sufficient to exclude the rule, 
in an early case it was said that “ simple repetition, where it is 
exact and punctual,” is evidence that the second is substitu- 
tional (h) ; and in another case, that where the same quantity has 
been given, and the same cause, or no additional reason ” is given 
in the second instrument, the second is substitutional (i). The 
modern rule, however, appears to be somewhat narrower — namely, 
that when in both instruments a motive, and the same motive, is 
expressed for the gift, and the amount is identical, this will raise 


(a) Hodges v. Peacock, 3 V, *735, 
737 ; Mackenzie v. M., 2 Euss. 262 ; 
Bartlett v. Gillard, 3 Euss. 149 ; Guy 
V. Sharp, 1 My. & K. 589; Wray v. 
Eield, 6 Madd. 300 ; S. C., 2 Euss. 
257 ; Watson v. Eeed, 5 Si. 431 ; 
Strong V. Ingrain, 6 Si. 197 ; Eobley v. 
E., 2 B. 95; A.-G. v. George, 8 Si. 
138 ; Lee v. Pain, 4 Ha. 201, 223. 

(5) Sawrey v. Eiunney, 5 De G. & 
Sm. 698 ; Spire v. Smith, 1 B. 419. 

(c) Masters v. M., 1 P. W. 421, f23. 

(d) Gordon v. Anderson, 4 Jur. 
(N. S.) 1097 ; Ledger v. Hooker, 18 
Jur. 481. 

{e) Guy V, Sharp, 1 My. & K. 589. 
(f) Benyon v. B., 17 Y. 34. 


(g) Moggridge v, Thackwell, 1 Y. 
464 ; Barclay Waiiiwright, 3 Y. 466 ; 
Mackenzie v. M., 2 Euss. 273 ; YTay v. 
Field, 2 Euss. 257 ; Towiishend v. 
Mostyn, 26 B. 72 ; and in Allen v. 
Callow, 3 Y. 289. See^also per Lord 
S'ligdenj C., in Enssell v, Dickson, 2 
Dr. & YLar. 133, 4 H. L. Gas. 293 ; Lee 
V. Pain, 4 Ha. 201 ; Watson Eeed, 

5 Si. 431 ; Sawrey v, Eumney, 5 De G. 

6 Sm. 698 ; Spire v. Smith, 1 B. 419. 
(/i) Per Lord TIvutIoid in Moggridge 

V. Thack-well, 1 Y. 472. 

(i) Per Lord Tlmvlow in Eidges v. 
Morrison, 1 Bro. Ch. 388 at*]). 391 ; 
and see comments of Sir W. Grants in 
Benyon v. B., 17 Y. 42. 
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the presimiptioji that the second gift is substitutional ;# but no 
presumption will be raised if in either instrument there be no 
motive, or a different or additional motive expressed, althou|di the 
sums be the same (a). 

The fact that the repetition of a bequest in a codicil adapts the 
bounty of the testator to altered circumstances has been held 
suificient to raise the presumption that it is substitutionaf {h). 

Where a second instrument expressly refers to the first, although 
the legacies given in each to the same person may be of difterent 
amounts, it may appear— as in Currie v. Pye (c), where the gift of a 
picture accompanied both bequests, and see per Lord Cran worth in 
Russell V. Dickson (d ) — that the latter gift was intended to be 
substitutional. 

So, where a codicil furnishes intrinsic evidence that the testator 
is thereby revising, explaining, and qualifying his will, legacies may 
be construed to be substitutional (^). And where a testator in his 
codicil refers to a bequest therein as a sufficient provision, he may 
thereby sufficiently manifest his intention, that the legatee was to 
have nothing else (/). 

In other cases, though there may be two documents in form, they 
may really be one, the seconcTbeing substitutional for or explanatory 
of the earlier. Thus, where a later instrument as to the legacies 
appears to be a mere copy of the former, whether the dates be the 
same or different, it will so far be held substitutional for the former 
instrument and the legacies not cumulative (^). 

In Roxburgh v. Fuller note (^)) the M. R. said: ^^The 


(a) Hurst v. Beach, 5 Madd. 358 ; 
Benyoii v. B., supra ; and cf. Rocli v, 
Callen, 6 Ha. 531 ; Suisse v, Lowtlier, 
2 Ha. 424 ; McKinnon v. Peach, 2 
Keen, 555 ; Wilson v. O’Leary, 12 Eq. 
525, L. R. 7 Gift 448 ; Lobley v. Stocks, 
19 B. 392 ; Lord v. Sutcliffe, 2 Si. 273. 

{h) Allen v. Callow, 3 V. 289 ; 
Osborne v. Duke of Leeds, 5 V. 369 ; 
see too Lee v. Pain, 4 Ha. 243; and 
Barclay v, Wainwright, 3 V. 462. 

(c) 17 V. 462 ; Mayor of London 
Russel], Rep. t. Pinch, 290; Martin v. 
Drinkwater, 2 B. 215; Bristow v. B., 
5 B. 289? 

{cl) 4 H. L. Gas. 305. 

(e) Moggridge v. Thackwell, 1 Y. 


464, 3 Bro. Ch. 517 ; Benyon v, B., 17 
Y. 34, 43 ; Hinchcliffe v. H., 2 Dr. & 
Sm. 96; Eraser v, Byng, 1 Russ. & M. 
90. 

(/) Robley v. R., 2 B. 95. 

(g) Coote V. Boyd, 2 Bro. Ch. 521, 
Belt’s edit. ; Barclay v, Wainwright, 3 
Y. 462 ; A.-G. v. Harley, 4 Madd. 
263 ; Hemming v. Gurrey, 2 S. & S. 
311, 1 Bligh (N. S.) 479 ; Gillesi3ie 
V. Alexander, 2 S. & S. 145; Camp-' 
bell**u Lord Radnor, 1 Bro. Ch. 271 ; 
Tuckey v. Henderson, 33 B. 174; 
Hinchcliffe i;. H., 2 Dr. & Sm. 96 ; 
Roxburgh v. Fuller, 13 W. R. 39 ; 
Whyte V. W., 17 Eq. 50; Hubbard v, 
Alexander, 3 C. D. 738. 
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questioiv is- similar to that decided in Tuckey v. Henderson, not 
whether one legacy is substitutional for the other, but whether the 
latter •codicils were substituted for the earlier ones.” 

' The second document, though not a cop^q may on the face of it 
apjjear to be a substitutionary disposition (a). 

In Tackey v. Henderson (h) , a second will was held to be substi- 
tutional f(fv a former will, tliough both were admitted to probate, 
and therefore legacies in the former will did not take effect ; but it 
was held that an appointment by the first will under a power stood 
as well as a legacy to the appointee by the second will, as the appoint- 
ment related to a separate fund, and the second will could not 
operate as an appointment of it. 

It is observed in a note to Fraser v. Byng{(^, that if different 
instruments are co-extensive in their provisiojis, and in other 

respects are so near!}" identical as to satisfy the Judge that they 
could never be intended to exist together, probate will be granted 
only of the latest in date, and the others will be held to be virtually 
revoked. So, in a recent case (d), the Court held tlie intention was 
to revoke the first codicil by a second and granted probate of the 
will and the second codicil only. And parol evidence will be resorted 
to, if necessary, to assist in determining the intention (c). 

But where testamentaiy papers, very similar in form, and embracing 
the same general range of objects, still pu'esent such discrepancies 
that one cannot amount to more than a partial revocation or repeti- 
tion of the rest, the Probate Court allow^s all of them to be 
proved, and leaves it to Courts of equity to exercise their owm judg- 
ment on the question of addition or substitution, wdienever those 
Courts are called upon to construe their effect for the purpose of 
determining the rights of legatees (/). 

If probate has been granted as to two writings, as of a trill and 
codicil, it is conclusive of the fact that they are distinct instruments, 
although they are both written on the same paper (g). 


{a) Kidd v. North, 14 Si. 463, 2 Pli. 
91 ; Jackson v, J., 2 Cox, 35. 

(6) 33 B. 174. 

(c) 1 Bliss. & M. 102. ^ 

{d) Chichester v. Quatrefages, (1895) 
P. 186 ; see also Be Carritt, 66 L. T. 379. 

(e) Fraser v. Byng, supra. And see 
Penipsey v, Lawson, 2 P. D. 98 ; Jeniier 
v. Finch, 5 P. D. 107, and cases there 


cited ; O’Leary v. Douglas, 3 L. R. Ir. 
323; vide cases under note p. 917, 
supra, and Hubbard v. Alexander, 3 
C. D. 738. 

(/) Be O’Connor, 13 L. R. Ir. 406, 
and see Williams’ Exors., (1905) p. 121. 

(g) Baiilie v. Butterfield, 1 Cox, 392 ; 
but see Campbell v. Lord Radnor, 1 
Bro. Ch. 272 ; Walsh v. Gladstone, 1 
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But if two instruments have been admitted to probate* as one i ; 

testament^ it has been held that they must for aril purposes be con- I 

sidered as one instrument only, and a Court of constriiction is J)oimd r 

to consider them as such (a). . , T;* 


3. Legacies of ftaantity given by the same Instrument. 

Where legacies of quantity in the same instrument are given to the 
same person simpliciter, and are of equal amount, one only will be 
good, the repetition, according to the doctrine of the civil law, being 
considered (though strangely, in Mr. Justice Aston’s opinion) to 
arise from forgetfulness ; nor will small differences in tlie way in 
which the gifts are conferred afford internal evidence tliat the testator 
intended that the}" should be cumulative {h). 

The rule is the same with regard to annuities of equal amount 
given by the same instrument (c) . 

The rule is also applicable where, although the legacies have been 
given by different instruments, they are so connected and incorpo- 
rated one with the other, as to be treated as, and to be admitted to 
probate as one instrument (d). 

Where, however, legacies given by the same instrument are of 
unequal amount, they are prmd facie cumulative, and this applies 
in whatever order they stand, and not merely, as might be inferred 
from Mr. Justice Aston’s remarks, where a larger sum is given after 
a less (e). 

This rule, as the others, must yield to intention if it appears that 
the second is not a distinct gift, as in Yochieyw Hansard (/), where 


Pli. 294 ; Martin v. Driiikvvater, 2 B. 
215 ; and cf. Hnbhard v, Alexander, 
supra ; Williams’ Exors., (1905) 
1036. 

(a) Heining^?;. Clutterbuck, 1 Bligh 
(N. S.) 491, 492 ,* Brine v. Eerrier, 7 Si. 
549 ; The Duke of St. Albans v. Beau- 
clerk, 2 Atk. 636 ; Williams’ Exors., 
IX 1036. 

(5) Greenwood v. G., 1 Bro. Ch. 31 
(n.) ; Garth v. Meyrick, 1 Bro. Ch. 30. 

(c) See Holford v. Wood, 4 V. 76 ; 
Manning v, Thesiger, 3 My. & K. 29 ; 
Brine Terrier, 7 Si. 549 Early v. 
Benbow, 2 Coll. 342 ; Early v. Middle- 
ton, 14 B. 453. 


(cT) See The Duke of St. Albans v, 
Beaixclerk, 2 Atk. 636 ; Heming v. 
Clutterbuck, 1 Bligh (N. S.) 491, 492 ; 
see these cases discussed in Wilson v. 
O’Leary, L. E. 7 Ch. at p. 450 ; Brine v. 
Eerrier, 7 Si. 549 ; and see cases supra 
as to rules for determining whether two 
instruments are distinct or one. 

(e) Windham v. AY,, Eep. t. Finch, 
267 ; Curry v. Pile, 2 Bro. Ch. 225 ; 
Hais'tley v. Ostler, 22 B. 449 ; and see 
Bay lie v. Quin, 2 Dr. d: War. 116; 
Adnam v. Cole, 6 B. 353; Yockney t’. 
Hansard, 3 Ha. 622 ; Brennan v. 
Moran, 6 Ir. Ch. E. 126. 

(/) 3 Ha. 620. 
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tlie Coiii’t held that the second gift, though apparently distinct, was 
merely a statemenf of what the daughters would have in certain 
eventSiUnder tTie first gift. 

• And the cases as to double gifts by the same instrument have 
no •application to the case of a residue given to a person to whom 
previousl}^ a specific or pecuniary gift has been made (a). 

Where legacy is given by a codicil in substitution for a legacy 
given by a previous instrument, upon a revocation of the last legacy, 
the former will not be set up again (6). 

4. Extrinsic Evidence of Testator’s Intention. 

In cases where a presumption is raised that the second legacy in 
a different instrument, is in substitution of a legac} in a former (c), 
extrinsic evidence of intention is admissible to rebut the presump- 
tion, and in support of, but not in opposition to, the expressions in 
the document (d), where on the construction of the instruments the 
legacies are cumulative, extrinsic evidence to rebut the construction 
is inadmissible (c). Where legacies given by the same instrument 
are on its construction held cumulative, extrinsic evidence is inadmis- 
sible to alter the construction (/). Apparently the same rule applies, 
where applying present rules, legacies in the same instrument are 
held not to be cumulative, though tins rule of construction was first 
treated as a presumption (g). 

Extrinsic evidence is, however, admissible to show the circum- 
stances of the testator at the time of making his will, so as to enable 
the Court to place itself in the position of the testator (h), 

5. Incidents of Original attach to Substitutional Legacies. 

As a rule, a legacy substituted for, or in addition to a previous 
legacy to the same person, is subject to the conditions (if any) and 
incidents attaching to the original legacy (i). ^ 

(a) Kirkpatricks, Bedford, 4 A. C. 6 Ha. o31, 533; Wilson v, 0 ‘Leary, 
96, 103. L. R. 7 Cb. 448. 

(Z>) Boiilcott s. B., 2 Drew. 25. (/) Brennans. Moran, 6 Ir. Ch. R. 

{c) See above, p. 916. 126. 

(d) Hurst V. Beach, 5 Madcl. 36rl ; {g) See principal case and Hawkins 

Hall V. Hill, 1 Dr. & War. 116; Suisse on MHls, 305. 

V. Lowtlier, 2 Ha. 424; Lee v. Pain, 4 (A) Martin v. Drinkwater, 2 B. 215 ; 

Ha. 216; Gray v. Sharp, 1 My. & K. Guy v. Sharp, 1 My. & K. 589.*" 

589. {i) See for statements of general rule, 

(e) Note {d), supra ; Koch v. Callen, Ee Boden, (1907) 1 Ch. at p. 149, x^er 
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But this rule does not appty where the substituted legac,y is to a 
different person (<2), nor when the conditions are bygone document 
confined to legacies hereafter ’’ given (&), nor when the legmtee is 
given the second legacy absolutely, but takes only a limited intere'st 
under the former legacy (c). The rule has apparently no applica- 
tion where the added or substituted legacy is of a different nature 
to the preceding legacy ; as where a legacy of househoM furniture 
and effects is followed in the same will by a legacj^ of an annuity (d). 

Where the rule applies the cases have not gone further than this ; 
where the subject of the first gift is given absolutely to the party or 
is made defeasible, the second gift has been held to be given upon 
similar terms; for example, if the former gift were absolute and 
free of legacy duW, the additional gift has been held to have all the 
same incidents ; so, if the former gift is to be lost on a certain 
event, the additional gift is to be defeated on the same condition. 
In no case has it been held that the latter gift is to go to the 
parties entitled under the subsequent limitations of the former 
gift ” (e). 


Fletcher Moulton, L. J., and Re Joseph, 
(1908) 2 Cli. at p. 512, per Fcirwell, 
L. J. ; Leacroft v. Maynard, Ij V. 
279, 3 Bro. Ch. 233 (fund) ; Crowder 
V. Clowes, 2 Y. 449 (fund) ; Shaftes- 
bury V. Marlborough, 7 Si. 237 (legacy 
duty) ; Bristow v. B., 5 B. 289 (fund) ; 
Cookson V, Hancock, 2 My. & C. 
606 (limitations of legacy) ; Day v. 
Croft, 4 B. 561 (separate use); War- 
wuck 'V. Hawkins, 5 De G. & Sm. 
481 (separate use) ; Johnstone v. Earl 
Hairowby, 1 De G. F. & J. 183, 
reversing S. C., 1 John. 425 (legacy 
duty and abatement); Re Lawrenson, 
(C. A.), (1891) W. N. 28 (restraint 
on anticipation) ; Fisher v. Brierley, 
30 B. 267 (legacy duty) ; but see 
Alexander v. A., 5 B. 518 ; King v. 


Tootel, 25 B. 23; Re Howe, (1910) W. 
N. 190. 

(a) Chatteris r. Young, 2 Russ. 184 ; 
Re Joseph, (1908) 2 Cli. 507. 

(5) Bonner v. B., 13 V. 379 ; Strong 
V, Ingrain, 6 Si. 197 ; cf. Re Dealy, 85 
L. T. 451. 

(c) Re Mores’ Trust, 10 Ha. 171 ; 
Mann v. Fuller, Kay, 624, 626 ; and see 
Alexander v. A., 5 B. 518 ; Haley -r. 
Bannister, 23 B. 336 ; Hill ■v. Jones, 37 
L. J. Ch. 465 ; Cookson v. Hancock, 2 
My. & C. 606 ; Hargreaves u. Penning- 
ton, 12 W. R. 1047. 

[cl) Re Howe, (1910) W. N. 190. 

(e) Per Wood, V.-C., Mann v. 
Fuller, Kay, 626 ; Re Boddington, 25 
C. D. 685. See also Overend v, 
Gurney, 7 Si. 128. 
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ADEMPTION OP LEGACIES— 
in loco parentis, by testator, 864 
l^ase with covenant for renewal, 871 
leaseholds, 870, 871 
• fee subsequently purchased, 871 
general devise of, 874 

legacy of specific chattels, subsequent loss or destruction, 864 
mortgage debt, 867 
partition, effect of, on, 871 
partiiershq^ share, 869 

payment directed out of a 23articular fund, 872 
pecuniary legacy remaining a charge on land though revoked by 
general bequest of all 2 )ersonalty to another, ih, 
policy on life of another p)erson, 867, 875 
powers, gifts under, 871, 872 

property subject to i30wer of a 2 )pointment, 871, 872 

railway company serving notice to treat, 870 

republication of will, 864 

share of testator under will of another, 867 

specific chattels, of, 864, 865 

specific legacj^, in general, 864, 865 

of goods at a particular place, 865, 866 
stock converted at option of holder, 869 
converted by Act of Parliament, 868 
repurchased, ib, 

standing in the name of a trustee, ih, 
transferred by tortious act, 865 
stocks and shares, 868 et seq. 
unauthorised acts of parties, by, ih, 
underlessee taking assignment of original lease, 871 
Wills Act, effect of, ih, 

ADMINISTPAITON. See Debts, Liability oe Eeal ato Per- 
sonal Estate eor; Married Woman; Marshalling of 
Assets; Order of Application of Assets in Adminis- 
tration. 

ADMINISTRATION ACTIONS, 
stay of proceedings, in, 788—793 
See also Land out of the Jurisdiction. 

ADMIRALTY. See Marshalling of Securities. 

APTEE-ACaUIEED PROPERTY, 

covenant to assign, subsequent bankruptcy raises right of proof, 
137 

validity assignment does no^ depend on specific i^erformance, 118, 
119 

all after-acquired property, 119 

covenants as to, construed as divisible, 119 ' 

effect of covenant to settle or charge, 120 
And see Assignment of Chose in Action. 
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ALIEN, 

conversion of land into money in case of, 359, 360 
Naturalization Act, 1870, could not Iiold land against Qrown 
before, 359 ’ 

AIAMONY, "" » 

assignment of, 158 

ANNUITY, 

abatement of, 852, 885, 887, 888 

annuitant acquiescing in pa^nnent not in full, 850 « 

appropriation to secui'e, 892, 893 

arrears of, will not bear interest, 904 

bankruptcy or alienation, gift over on, 852 

charged on residue, conversion in cases of, 79 

corpus, when liable for, 849 et seq. 

death of annuitant after testator’s death, before purchase, 852, 853 
deficiency of, satisfied out of released fund before it sinks into 
residue, 887 

devise of personal annuity to A. and the heirs of his body, 845 

discretionary trust to purchase, 853 

distinction between legacj^ for life and, 904 

income tax, by whom payable, 906 

legacy of, 845 

of specific sum to be spent in purchase of, 851 
out of rents or profits, &c., 849, 850 
perpetual or for life, when, 846, 847, 848 
postponement of payment of, 904 
power of distress does not give i3riority to, 887 
specific sum to be spent in purchase of, annuitant entitled to, 
when, 851, 852 
time of j)ayment of, 904 

^^ANY EEYERSIONAEY INTEREST,” 

meaning of, under Sales of Reversions Act, 1867... 332 et seq. 

APPORTIONhIENT, 

tenant for life and remainderman of residue, between, 87, 90 
And see Tenant foii Life, Etc. 

APPORTIONMENT ACT, 1870.. .879, 880, 881 

APPORTIONMENT OF LEOAOIES, 879 et seq. 

Apportionment Acts, to whom applicable, 879, 880, 881 
bonus, profits, 879 
dividends, ih. 

income of personalty specifically bequeathed when apportionable 
between legatee and estate, 879 
share in private partnership), 880*) 

APPROBATION AND REPROBATION,” 
doctrine of, 455 et seq. 

APPROPRDITION OF LEOAOIES, 891, et seq, 
in case of legacy given on contingency, 891 
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APPEOPEIATION OF LEGACIEB-co??D-«i(fv7. 

losses and profits on, 891 

residuary legatee, residue paid to, on giving security for the 
2>ayment of a contingent legacy, ih, 

ASSETS. Bee Administration ; Marshalling of Assets ; Order 
OF Application of Assets in Administration. 

ASSIGNEE 

of 4©^^ bound by state of accounts between assignor and debtor, 
142 tt seq. 

suing in his own name, 140 

ASSIGNMENT OF CHOSE IN ACTION. And see AFTER-AcaiiiRED 
Property ; Bankruptcy ; Distringas ; Floating Charge ; 
Stop Order; M^ife’s Choses in Action. 

I. Common Law’'. 

general rule no assignment possible, 104 
exceptions at common law, 105 
by statute, 106 et seq. 

II. Equitable Assignment. 

general principles governing, 105, 106 

instances of, 112 ef seq, 

not affected by Judicature Act, 1873... 107 

distringas, 134 

stop order, ih. 

‘wJiaf interests are assignable, 

general principle, 108 et seq. 

both legal and equitable choses in action, 106 

possibilities, 108 

l^ersonal agreements not assignable, 109 
salary for personal services assignable, 109 
personal licence not assignable, 109, 112 
right to sue for damages not assignable, 109 
claims for misfeasance of directors, 162 
non-existing property and possibilities, 108, 109 
book debts, 109 
future freight, 108 
uncalled capital, 109, 111 
See After-acquired Property. 

What amounts to an equitable assignment, ^ 

no formal requirements, 111 
writing not necessary, ih, 

unless agreement within Statute of Frauds, ih. 
notice, assignment complete without, 106, 112, 115 
of non-payment to debtor not necessary, 112 
but assignee not giving notice liable, as for wilful default, 112 
consideration, when necessary, 111, 112, 152 
mandate distinguished from assignment, 115, 116, 117 
opening a credit not assignment, 115 » 

promise to pay money out of debts, when paid not assignment, 
117 
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ASSIGNMENT OF CHOSE IN ACTION— 

II. Equitable Assignment — continued. 

Notice, • 

general rules as to luiorities by notice, 120, 121 ^ 

have no application to shares, 133 • 

apply to assignment of proceeds of sale of real 
estate, 139 

do not apj)ly to interests in land, 139 
mortgage debts, 139 

debtor may pa^^ in absence of, 121 • 

on sale of reuersionary fund, 130 
Frioritiea hetween assignees. 
general principles, 121 — 127 
simultaneous assignments, 131 
Now given. 

writing not necessary, 127 
not necessarily by assignee, ih, 
contents of notice, 131 
To whom. 

to tbe person accountable to assignor, 127, 128, 131, 132 
to one of several trustees sufficient, 126, 128 
qucere where assignment subsequent to death of trustee 
having notice, 129 

if given to all trustees xiriority not lost by death of all, 128 

where assignor is both a trustee and beneficiary, 129 

when assignee is a co-trustee, 130 

where assignee is trustee, ih. 

commissions, on sale of, 131 

legacj^, on assignment of, ih. 

solicitors of trustees, 132 

Friorities. Bee Notice, supra; DiSTEiNGAs ; Stop Gedeil 
Ejfect of Assignmertt. 

Equities, assignee takes subject to, 142 

existing at date of assignment, 142, 143 
not subject to those arising subsequently to notice 
of assignment, 145 

companies lien for debts on shares, 144 
cestui que trust, assignee of, position of, 145 
set-off, 142 

defects in title, assignee takes subject to, 144 
• breaches of trust by trustee assignor, ih. 

fraud of assignor, ih. 

assignee may take free from equities under the agreement 
between the debtor and the assignor, 145 
release of equities, ih. 
default of debtor, 145, 146 
negotiable instruments, 146, 147 

III. Statutoey. 

Judicature Act, 1873, s. 25, suh-s. 6. 

® assignment, conditional, is excluded, 151 

express notice of, must be given, 1 52 
by whom, ih. 
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ASSIG-NMENT OE CHOSE IN A(mm---contimied. 

III. BTATJJTO^Y—conUnhed. 

Judicature Act, 1873, s. 25, siih-s. 6 — contmued. 
assignmeiifc, mortgage maybe by way of, 151 
must be absolute, ib. 

of definite sum, ib. 
need not be for consideration, 152 
^ of future debt, ib. 

of right of litigation is bad, ib. 

^ part of an entire debt, 151. And see Addenda. 

subject-matter of, must be a debt or other 
legal chose in action, 151 
all rights assignable in equity are assignable 
under the Act, ib. 

benefit of covenant, contained in lease, assignable chose in 
action, 151 

consideration, assignment need not be for, 152 
personal contract, benefit of, is unassignable, 152 
Beal Bro])erty Amendment Ad, 1845. 
assignment of possibilities, 106 

BANKRUPTCY, 

covenant to assign after-acquired property, subsequent bankruptcy 
raises right of proof, 137 

discretionary trust for benefit of legatee, 862, 863 
marshalling in cases of, 62, 63 
reputed ownership in, 135 
exception from, 135 

statutory assignment of choses in action to trustee in, 136 
stay of actions, 790, 791, 792, 793 

trustee in, when entitled to legacy given for benefit of legatee, 
862 

And see Assignment; Mareied Woman; Marshalling of 
Securities. 

BILL OE EXCHANGE. 

indorsee of overdue, takes subj ect to all defects of title, 147 
representation by drawer that bill will be met by drawer is not 
equitable assignment or specific appropriation of funds, 115 

BOND, 

donatio mortis causa of, 434, 436 

BOUNDARIES (ASCERTAINING), 
charity lands, of, 191 
collieries, of, 190 
colonial lands, of, ib. 

commission for, cases in which issued, 186 et seq. 

r refused, 185, 186 
compensation in proceedings for, 190 
Copyhold Act, 1894, under, 191 

corporation lands, 190 ^ 

costs of proceedings for, ib. 

distrain, right to, lost by confusion, 190, 191 
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BOUND AEIES ( ASOEETAINING) -continued. 
evidence, admissibility^ of various kinds of, 189 
freeholds and coj)yholds, distinguishing, 190 , • , 

Inclosure Acts, under, 191 ^ 

issue to ascertain, 189 # 

jurisdiction, equitable, origin and limits of, 184, 185 
Judicature Act, 1873, under, 186 
multiplicity of suits, prevention of, grounds jurisdiction, 189 
parties necessary to proceedings for, 191 
plaintiff’s case, essentials of, 189 • 

reference to Chambers, 190 

under Arbitration Act, 1889, ?7j>. 
rents, past, account of, 190 
tenant, duty of, to preserve boundaries, 186, 187 


BUSINESS, 

losses on, when carried on by receiver for benefit of successive 
tenants for life, 90 

CALLS ON SHAEES, 

legatee, when liable for, 875 

CATCIIINGr BAEGAINS. See Expectants ; Inadequacy of 
Price ; Moneylenders Act, 1900 ; Oppression ; Eever- 
SIONARY Interests, Dealings with; Undue Influence. 

CHAMPEETY, 

agreement by heir out of possession, 162 
agreements and defences tainted by, 159, 160 
definition of, 159 
exceptions to doctrine, ih. 
maintenance, distinguished from, 1 58 
misfeasance claims, assignment of, not, 162 

person with original good title may sue in spite of subsequent 
champertous agreement, 161 
solicitors, agreements with clients and, ih, 

CUAEITIES. See also Land out of the Jurisdiction. 
marshalling in cases of, 54 et seq. 

Mortmain Act, 1891, may take proceeds of sale of land bequeathed, 
360, 361 

secus formerly, 360 

CHEQUES, 

donatio mortis causct of, 432 — 436 

« 

CHESTEEEIELD’S TEUSTS, ME, EULE IN. See Tenant for 
Life and Eemainderman. 

'« 

CHILD, 

interest on legacies to, 897, 898 
W. & T. — YOL. I. 
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OHELDEEN. See Gttaedian and Waed ; Mabuied Woman. 
PHOSES IN ACTION, 

See Assignment, Etc. ; Wife’s Ohoses in Action. 

doMPANIBS. 

shares, assignment of, 133 
See Land out op the Jurisdiction. 

COMPANY, 

compromise hy, 252 

debentures, assignee of, taking subject to equities between assignor 
and company, 143 
estoppel with regard to, 486 — 489 
misfeasance claims, assignment of, 162 

priority between subsequent incumbrancers on shares in, 133 
restraining proceedings against, 791, 792 

COMPENSATION. See Election. 

COMPROMISES, 

absent parties, when they may be bound by, 252 
acquiescence in, a bar to setting aside, 247 
corporations and companies, powers of, to enter into, 252 
counsel and solicitor, powers of, to enter into, 249, 250 
disclosure, full, when necessary, 247 et seq. 
doctrine of equity as to, 240 et seq, 
good faith necessary, 248, 249 

infants, and persons under disability, powers of Court to sanction 
comprises on behalf of, 250, 251 
judicial, when and how enforced, 252, 253 

married women, powers of Court to sanction compromises on 
behalf of, 251 

mistake in cases of family arrangements, 244 et seq. 

of fact or of law as to private rights, common to all 
parties, 244 et seq, 

of law, when ground of relief from, 243, 244, 247 
of law and mistake of fact, distinction between, 242 
et seq. 

private rights, of, 241, 242, 244 

rectification of deed carrying into effect a compromise, 256 
setting aside judicial compromises, 253, 254 
“without prejudice,” letters written, and with a view to a 
compromise, 257 

And see Eamily Arrangements. 

CONEIRMATION, 

incapable of, transactions, 345 
Infants’ Relief Act, 1874... 345, 346 
of contracts by persons under disability and election, 467 
And see Election ; Oppression ; Reversionary Interests, 
Dealings with; Undue Ineluence. 

CONSOLIDATION OE ACTIONS, 792 
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OONSTEUCTIVE EEAUD. See Acquiescexce ; Ooxfirmation ; * 

Expectants ; Inabeqxjacy of Peice ; Moneylendee.s* Act, 

1900 ; Oppeession ; Eeveesionaey Int:^eests, DEifLiXGS 
WITH; Endue Influence; Yoluntaey DoNATXg)Ns. 

CONTINGENT LEGACY, 899 el seq. * 

interest on, 893, 897 et seq. 

maintenance out of, for cliild, 897 et seq. * 

to a class, 900 

CONTEAOT, 

assignee of money to arise under, takes subject to condition of, 

143 

by married woman. See Maeried Woman. 

obtained by undue influence. Bee Endue Influence. 

to purchase land in fee before death, rights of devisee or heir, 

356 et seq.f 362 et seq. 

CONTEAEY INTENTION, 

within Eeal Estate Charges xicts, 27 et seq. 

CONYEESION, 

partition, in cases of, 223, 224 
will, confined to purposes of, 400 
And see Conversion of Land into Money and Money 
INTO Land ; Tenant for Life, Etc. 

CONVERSION OE LAND INTO MONEY AND MOkTEY INTO 
LAND, 

death duties, doctrine in relation to, 369 et seq. 
discretionary power of sale, and imperative trust, 368 
double conversion, 369 

election to take property unconverted, 378 et seq. 
delegated power of, 380 
how made, 383 et seq. 

injunction to prevent trustees selling so as to defeat right, 386 
land directed to be converted into money, 379 
married woman, by, 379, 380 
money into land, 379 
partition actions, in, 223, 224, 391, 392 
remainderman, by, 381, 382 
tenant in tail, by, 382, 383 
tenants in common, by, 381 
who may elect, 379 et seq. 
general doctrine of, 353, 354 

imperative, direction must be, in order to effect, 363 et seq. 

direction so considered, where limitations adapted only 
to realty, 365 

notwithstanding power to invest 
on other security, 365, 366 
implied, direction for conversion may be, 369 
• infant’s property, conversion of, by Court, 388 et seq. 
insurance moneys, doctrine in relation to, 391, 392 
Irish Church Act, 1869, conversion under, 393 
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CONVEESION OF LAND INTO MONEY AND MONEY INTO 
- LAND — continued. 

. land agreed or directed to be sold, 359 et seq. 

ali^n entitled to proceeds even before Naturalization Act, 
r, 1870. ..359, 360 

alternative devise in unconverted state does not prevent 
conversion, 366, 367 

charity may take, under Mortmain, &c., Act, 1891... 360, 
361 * 

«■ seats formerly, 360 
foreign lands, 354 
Locke King’s Act, not within, 361 
money, treated as, 359 et setj. 
partnership land, 354 

personal estate, passes by general bequest of, 359 

representative, devolves on, though conversion 
postponed by will, ib. 

rents before conversion, how applied, 362, 372, 373 
Lands Clauses Consolidation Act, conversion under, 393 
lunatic’s property, conversion of, by Coui’t, 386 setj. 
money agreed or directed to be laid out in land, 354 et setq. 

Court, money in, 355, 356 

curtesy, subject to, 354 

debts, now liable to simple contract, ih. 

dower, whether subject to, 354, 355 

escheat, not subject to, 355 

heir of ancestor, when entitled as against personal represen- 
tatives, 356 et seq. 

entitled if prior outstanding equitable 
interest in another, 356, 357 
secus if money “ at home,” 357, 358, 359 
land, treated as, 354 et seq. 

“lands,” passes by devise of, 355 

may be included under description of “hereditaments,” 355 
“ money,” when it passes by bequest of, ib. 
real assets, 354 

mortgagee selling under power, right to surplus, 365, 373 
option to purchase, exercise of, when it effects retrospective 
conversion, 373 et seq. 
optional direction for, effect of, 363 et seq. 

particular purpose, conversion directed for, right to^ surplus, 
391 

Partition Act, 1868, conversion under, 223, 224, 391, 392 
period at which conversion takes place, 361 et seq., 372 
reconversion, 378 et seq., 386 

“request,” direction for conversion at, when and when not 
imperative, 367, 368 

sale, conversion by contract for, 359, 361 et seq. 
specific performance, relation of the, 361 

tortious conversion by trustees does not affect rights of cestid que 
trust, 386 

Aiid see Election ; Inpant ; Lunatic ; Eesulting Ttust. 
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CONYEYANOE 

by personal representative of land contracted to be sold before 
death, 363 

COUNSEL, 

compromises by, 249, 250 
COUETS, 

may elect for benefit of infant, 379, 465 
restraining proceedings in. See Jurisdiction, Etc. 

COVENANT (VOIDABLE) 

election in case of, 466 

COVEETUEE, 

election in case of, 465 

CEEDITOES, 

abatement of legacies to, 885, 886 

covenant to settle after-acquired property, when good against, 137 
And see Marshalling of Assets. 

CEOWN, 

as universal guardian, 517 
election, doctrine of, as applied to, 449 
escheats to Crown, under Intestates Estates Acts, 41 1 
A7uI see Marshalling of Securities. 

CUETESY 

not abolished, 746 

CUSTODY 

of infants and wards. See Guardian and Ward. 

DEATH DUTIES. See Conversion of Land, Etc. 

DEBTS, 

demonstrative legacies contribute to, when, 836, 888 
election in case of debts apportioned upon difierent funds, 462 
forgiveness of, a legacy, 837 
legacy of, 837, 838 

money directed to be converted into land chargeable with, 354 
specific legacies contribute to, when, 8SS 
A)id see Assignment of Choses in Action ; Debts, Liability 
#9F Eeal and Personal Estate for ; Order of Applica- 
tion of Assets in Administrat;:on. 

DEBTS, LIABILITY OE EEAL AND PEESONAL ESTATE POE 
exoneration of mortgaged estates in cases not within Eeal Estate 
Charges Acts, 22, 23 
personal estate, ^ 

exonerated, in what cases, et seep 
exoneration of, 

, burden of proof on parties contending for, 12 

express words, by, 12, 13 
expressions amounting to 17, 18 
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DEBTS, LIABILITY OF, -ETO.—cordinned. 
fersonal estate — continued, 
exoneration of — continued. 
plain intention, by, 13, 14 
^testator’s intention governs, 12 
^ intention to exonerate, 

extrinsic evidence inadmissible to jn’ove, 12 

bow shown, 13 eif seq. 

im 2 )lied from bequest to executor, not, 19 

of 2 )ersonalty S2)ecifically, 15, 16 
residue, whether, 14, 15 
charge of debts on specific fund, 21 
simply, not, 13 

funeral and testamentary ex- 
penses, whether, 15 
legacies, whether, 19 

creation of term for payment of debts, not, 
13 

devise subject to debts generally, semhle 
not, ih. 

direction to pay debts out of part of realty, 
16, 18 

exempting personalty bequeathed, 
19 

express charge of debts on personalty, 
whether, 17 

mixed gift of realty and personalty, 
whether, 13, 14 

trust to pay legacies, whether, 19, 20 
specific debts, 20 

to sell for j)ayment of debts, not, 13 
lajjse, effect of, on, 18 

legatee of, aj^pointment of, as executor, inference against 
exoneration, 16 

I)rimary liability of , unless exonerated, 12 

not affected by Land Transfer Act, 1897, 
real and 2 )ersonal estate, when rateably liable, 13 seq. 
real estate, charge of debts on, unaffected by Land Transfer Act, 
1897. ..12 

And see Administeation ; Beal Estate Ohaeges Acts. 

deeds, ^ 

election in cases of, 455, 456, 457 

DELAY. See Dedtje Inelxjeis'ce. 

DEMONSTBATIYE LEDAOY, 

not adeemed by failure of larimary fund, 20, 836 
And see Abatement or Legacies. 

DEPOSIT NOTES, 

donatio mortis causd of, 432, 433 

. DEVISE OF LAND, 

land converted into money will not pass under, 359 et seq. 
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DISCEETIONAEY TEUST, LEG-AOY ON, 862 et seq. 

DISTEINOAS, 134 

DIVIDENDS, 

meaning of, under Apportionment Act, 18 70... 879 » 

specific legatee, wlien entitled to, 877 
tenant for life, when entitled to, 877, 878 

DIYOEOE. See Gtuabdian and Waed; Married Woman. 

DONATIO MORTIS GAUSA, 
ambulator}^, 425 

condition may be annexed to, 429, 430 
contemplation of death essential, 427 

of suicide not sufficient, 427 
Court will interfere to complete, 432 
death, contemplation of, 427 
debts, subject to, 425 
delivery of, necessary, 428, 429, 431 

what is sufficient, 431 et seq. 
doctrine of, generally, 424, 425 
dominion must be parted with, 430, 431 
election in cases of, 426 
evidence upon which established, 437 
executor’s assent to, unnecessary, 425 
general principles, 424, 427 
gift inter vivos, how it differs from, 425 
legacy, how it differs from, 425, 426 
legacy may satisfy, 426. See Addenda. 
legacy duty, subject to, 425 

personal representatives of donor, when donee may sue in name 
of, 426 

practice in cases of, ih. 
probate of, unnecessary, 425 
requisites of, 427 et seq. 

delivery of i^roperty or of means of obtaining it required, 
428, 429, 433, 437 
need not be contemporaneous, 428 
must be to donee or his agent, 429 
where legal title does not pass on, 431, 432 
revocable during donor’s life, 425, 426, 428 
revoked, cannot be, by subsequent will, 426. See Addenda. 
subject of, what may be, 434 et seq. 
bank-notes, 434 
banker’s deposit note, ih. 
bonds, ih. 

mortgage deeds, 436 
negotiable instruments, 434, 435 
not certificate of investment, 534 
not Post Office Savings Bank deposit- book, ih. 
policy of insurance, 436 
* whether cheque on bankers, 434, 435 
symbol, delivery of, not enough, 421, 428 
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DONATIO MOB, TIB CACBA~-coiiUnued. 

testamentary disj)ositions distinguished from, 426, 427 
gift not supported as, 426 
trust may he annexed to 429, 4e30 
Wills Arct does not abolish, 425 

DOWEE, 

assignment of, widow’s right to, 232 
election in cases of, 464 

money directed to he converted into land, whether liable to, 354, 
9u5 

partition, in cases of, 232, 233 
priority of legacy given for, S86, 887 

DUTIES UNDEE STxlMP ACTS, 

assignments of choses in action, 118 
in relation to doctrine of conversion, 369 et seq. 


EAENINUS OE WIFE. Bee Married Woman. 

EDUCATION O.F INFANTS AND WAEDS, 518, 545 
ELECTION, 

account, persons compelled to elect may first have, 462 
appointments under powers, in case of, 459 et seq, 
approbation and reprobation, doctrine of, 455 et seq. 
hound hy, what parties are, 464, 465 
compensation where election against will, 446 et seq, 

against estate of deceased person who has elected, 446 
ascertained as at death of testator, 446 
assessed, on what principles, 447 
compulsory, 462 

confirmation of covenants by married women to settle, 44S, 467 
creditors, doctrine not applied to, 455 
Crown grants, in case of, 449 
death of person to elect without electing, 468 
debt and legacy, between, 452 
debts apportioned upon difierent funds, 462 
deeds, in cases of, 455, 456, 457 
derivative interests, in cases of, 448, 449 
doctrine of, exclusion of, 454, 455 
generally, 444 et seq, 

is doctrine of compensation, not foi*^eiture, 
446 et seq, 

donatio mortis causa, in case of, 426 
dowress, by, 464 

election presumed against instrument where none in fact, 463 

foreign lands, in case of, 459 

general devise or bequest, case of, 452 et seq. 

heir, by, 456, 458, 463 

ignorance of facts, need not be made in, 463, 464 
implied, 463 et seq. r 

infant, by, as to taking under settlement, 466, 467 
generally, 465 
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ELECTION — continued. 

inquiry, when directed, 463 

intention governs, 449, 450, 451, 452, 454, 463 ^ 

interests to which doctrine applicable, 447 et stq, 
judgment compelling, 462 • 

knowledge of rights necessar}^ to, 463 ^ 

legatee, election by, under appointments under power, 459, 4G0 
lunatic, in case of, 466 • 

married woman, by, 448, 465 et seq. 

under will of, 458, 459 ^ 

mistake, in case of, gift under, 449 

made under, not binding, 462 
next of kin of person who died without electing, by, 468 
parol evidence not admitted, 449, 453 
ratification distinguished from, 466, 467 
release directed where election to take under will, 465 
remainderaian not bound by election of party having prior 
interest, ib. 

remoteness, when gift void for, 461 
settlement and will, between, 451 

articles for, election in case of, 456 
where set aside, 448, 456 

testator’s own property, several gifts of (onerous and beneficial), 
not a case of election, 457 
time, lapse of, effect of, 464 
voidable covenant, when held binding, 465 
widow, by, 464 
wills, in case of, 457 et seq. 

And see CoNVERSioisr of Land into Money and Money into 
Land ; Donatio Mortis Gaits a. 

ENLAEGEMENT 

of long term by married woman, 718 

EQUITABLE ESTOPPEL. Bee Estoppel, Equitable. 

EQUITY ACTS IN PERSONAM, 814 

EQUITY AND LAAY. See Jurisdiction. 

EQUITY TO A SETTLEMENT, 

ac^qiiate settlement a defence, 678, 679 
adultery of wife, 679, 680 
amount of settlement, 668, 669 
assignees, when bound by, 663 
barred, when, 678 
children, rights of, 666, 667 
common law rights of husband, 659 
form of settlement, 670 — 672 
fraud of wife, 679 
^ fund, value of, immaterial, 670 
husband domiciled abroad, 680 
legal estate, as to, 660, 661, 664 
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EQUITY TO A SETTLEMENT— 
life interest of wife, 664, 680, 681 
mortgagees, when bound by, 681 
' possession, reduction into, 678 
post-nuptial settlement, 672 — 674 
^powers of trustees, 661 
property affected by, 661, 664, 665 
reduction into possession, 678 
refusal to execute settlement, 672 
reversionary property, as to, 665 
right to receive property, binds, 660 
settlement, 670—674, 678, 679 
statutory amendments of, 659, 660 
trustees, powers of, 661 
value of fund immaterial, 670 
waiver of, 667, 674 — 678 

wife’s reversionary interest falling into i')ossession, 175 

ESCHEAT, 

money directed to be converted into land, 355 
resulting trust, in case of, 411 

ESTATE DUTY. See Death Duties under Conversion, Etc. 

ESTOPPEL, EQUITABLE, 
acquiescence, by, 475, 484 
admission, distinguished from, 474 
agent, by, 477, 484 — 486 
ambiguous representation, by, 475 
belief in reiDresentation necessary, 476, 477, 480 
companies, as to, 486 — 489 
concealment, by, 475 
deceit, distinguished from, 473, 474, 476 
definition of, 472, 474 
director of company, as to, 487 
estoppel against estoppel, 477 
fact, must relate to a matter of, 474, 477 
fraud, distinguished from, 473, 474, 476 
“ holding out,” by, 475, 481 
infants, as to, 491 — 493 
landlord and tenant, between, 478 — 480 
“ lying by,” by, 475, 479 
married women, as to, 493, 494 
negotiable instruments, as to, 489 
partners, as to, 481 

principal and agent, as to, 477, 484—486 
recital, by, 480 

silence, by, 475, 481, 482 — 484 
volunteers, not aided by, 476 
warranty, distinguished from, 474 

of authority, distinguished from, 490 
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EVIDENCE, 

donatio mortis causa, in cases of, 437 

how far admissible to show whether legacy specific or general, 
881 . ’ * 
parol, not admissible to prove intention to exonerate?, 12 

in cases of election, 449, 4o3 ♦ 

EXEOUTOE, 

abatement of legacies in case of devastavit by, 884,"* 885 
assent to donatio mortis causa unnecessary, 425 
assignee of executor’s interest in will takes subject tc? equities 
attaching to assignor, 144 
conversion of wasting securities, duty of, as to, 91 
infant’s legacy, payment of, 889 

legatee of personalty, appointment of, as executor, no inference 
against exoneration, 19 

And see Debts, Liability of Beal and PeesoisLAl Estate 
FOE; Oeeee of x4.pplication of Assets in AdministexA- 

TION. 

EXONERATION. See Debts, Liability of EexAl and Peesonal 
Estate foe; Real Estate Chaeges Acts. 

EXPECTANTS, 

meaning of term elastic, 323, 324 
And see Eeveesionaey Inteeests, Dealings with. 

FAMILY ARRANGEMENTS, 

creditors, may or may not be void against, 256 
disentailing family estates, 254 et seq. 
doctrine of equity as to, 254 

execution of deed by ail parties necessary, 256, 257 
husband and wife, between, 257, 25S, 284 
im];)lied without express writing, maybe, 254 
mistake of law in cases of, 244 et seq. 
misunderstanding of rights, how far it affects, 256 
undue influence, favourable construction placed on them in rela- 
tion to doctrine of, 283, 284 

And see OoMPEOMisES ; TIusBxAnd and Wife ; Eeveesionaey 
Inteeests, Dealings with. 

FARMING STOCK, 

legacy of, 843 

FATHER. See Gxtaedian and Waed. 

FEME OOYERT, 

election in case of, 465 

FIRE INSURANCE MONEYS, 

and the rule in Latues v. Bemiett, 375, 376, 377 
settled property, in case of, 391, 392. Bee Addenda. 
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FLOATING OHARDE, 

effect of provision does not prevent sale or mortgage, 110 
^ nature of, 109 

priority over nJortgage, when and when not, 110 
when floating charge attaches, 111 
^ Bee Assignment. 

EOEEOLOSUBE. ^S'eeLAND out of the Jurisdiction. 

EOEEIGN COURTS, 

restraining proceedings in, 793 — 798 

FRAUD. Bee Acquiescence ; Confirmation ; Expectants ; In- 
adequacy of Price ; Money-lenders Act, 1900; Oppr esston ; 
Eey-ersionary^ Interests, Dealings with ; Undue Influ- 
ence; Voluntary^ Donations. Bee also Land out of the 
Jurisdiction. 

FRAUD ON MARITAL RIGHTS. Bee Married Woman. 

FREIGHT, 

future, assignable, 108 
mortgage of, 138 

priorities between mortgagees of, ih. 

FUNDED” PROPERTY, 
legacy of, 839 

FUNERAL EXPENSES, 

charge of, on land, effect of, 15 

GENERAL BEOUEST, 

money directed to be converted into land will not pass as monej^ 
under, 355 ef sei^. 

GENERAL DEVISE 

passes money directed to be converted into land, 355 

GENERAL DEVISE OR BEQUEST, 
election in case of, 452 et seq. 

GENERAL LEGACY, 

ademption of, 864 m 

GIFTS. See Married Woman. 

GUARDIAN AND WARD, 
abandonment of child, 558 
abroad, infants, 554 • 

taking ward, 546 — 548 
access to ward by relatives, 545 

appointment of guardian, by will, 532 — 537 « 

by deed, 535 
conditional, 534 
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G-UAEDIAN AND WAED™eonj5muec?. 

aj)poiiitiiiei]it of guardian, form of, 535 

revocable, 535 
attendance before Court, of guardian, 548 
of ward, ih. 

Chancery Division, jurisdiction of, 517 
choice of residence by ward, 546 
consent to marriage of infant, 523, 524 
contemx^t of Court, 515, 525 — 527, 530, 547 
Court of Chancery, jurisdiction of, 517 
Crown as universal guardian, 517 
Custody of Children Act, 1891... 558 
custody of infants, 545, 548 — 553 
enforcement of orders, as to, 553 
on divorce, &c., 557 
powers of Court, 551 — 553 
Custody of Infants Act, 1873... 555 
desertion of child, 558 

disclaimer of ofhce by testamentary guardian, 536 
divorce, custody of children after, 553, 557 
Divorce Division, jurisdiction of, 553 
education of child, 518, 551 
ward, 545 

father, appointment of guardian by, 532, 533 
consent of, to marriage, 523, 524 
duty of, to maintain child, 558, 559 
giving up rights, by deed, 555 
jurisdiction of Court over, 537 — 543 
position under statutes, 555 — 558 
rights of, 517 

against mother, 519, 520 
duration, 518 
education, as to, 518 
how lost, 519, 520, 537 et seci. 
release of, 519 
religion, as to, 518 
foreign guardians, 554 
guardians^ kinds of, 517, 518, 532 

testamentary, 532, 536, 537 
Guardianship of Infants Act, 1886. ..555 — 557 
J^heas corpus, 548, 549, 551 
illegitimate child, 521, 551 
infant abroad, jurisdiction over, 554 
taking, 546 — 548 
with or without property, 517 
information, duty of guardian to give Court, 548 
judicial separation, custody of cjiildren on, 557 
jurisdiction of Court, 517 
when ended, 530 
I over father, 537 — 543 

guardian appointed by Court, 544 — 548 
infants abroad, 554 
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GUARDIAN AND WARD — continued. 
jurisdiction of Court — continued. 

^ over testamentary guardians, 543 — 548 
by statute, 555 — 558 
jurisdic^on, reciprocal, 544 

taking wards out of, 546 — 548 
* marriage, age for, 522 

• « of infant, consent to, 523, 524 

false declarations on, 523 
^ of ward of Court, 523 

without leave, 525, 530, 532 
settlements of infants, 524, 625 

wards of Court, 528 — 532 
mother, appointment of guardian by, 532 
consent of, to marriage, 523, 524 
duty to maintain child, 559 
rights of, 520 

over illegitimate child, 521, 551 
by statute, 521 
next friend, 5 19 

parent. Bee Father and Mother, supra. 

post nuptial settlements, 525 

powers of Court under statutes, 555 — 559 

punishment for marrying ward of Court, 525 — 527 

religion, 518, 542, 551 — 553 

removal of guardian, 543, 544, 545 

residence, choice of, by ward, 546 

settlements on marriage of infant, 524, 525 

ward of Court, 528 — 532 
statutory powers of Court, 555—559 
survivorship among testamentary guardians, 535 
testamentary guardians, 532—537 
unmarried woman as guardian, 534, 535, 544 
voluntary donations between, set aside, 284, 285, 286 
ward of Court, definition of, 521, 522 
And see Undue Influence. 

GUARDIANSHIP, 

by appointment of spiritual Court, 518 
in deed or will, 532 — 537 

in chivalry, 517 
by custom, 517 
by election, 518 

by nature and nurture, 517—521 
in socage, 517 
by statute, 518 

HABEAS CORPUS, • 

as to infants and wards, 548, 549, 551 

HEIR, 

agreements contrary to public policy with, 162 
conversion of money into land, 356 et sec/. 
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HEIE — continued. 

conversion of land into money, 359 et se(i, 
election by, 456, 458, 463 ^ 

entitled to know all facts before, 463 * 
entitled to have house finished at expense of personal estate, 363 
to land contracted to be purchased by ancestor, 362 ^ 
excluded in favour of residuary legatee on conversion of real 
estate into personal, when, 406 et seq. ♦ 


HUSBAND AND WIFE. S'ee Mabeied Woman ; Wife’s Ghoses 
IN Action. 

choses in action, assignment of wife’s, 167 et seq. 
estoppel, 493, 494 

Huguenin v. Baseleg, doctrine of, not applicable to, 284 
interest of husband in wife’s property prior to 1883... 167 
marshalling on mortgage of wife’s estate by husband and wife, 
subsequent mortgage by one, 65 
partition, proceeds of, receipt by husband, 224 
reduction into possession {q.v.), 168 et seq. 
separation deeds upheld as compromises, 257, 258 


ILLEGITIMATE CHILD. Bee Guaedian and Waed. 


INADEQUACY OF PEICE 

is evidence of undue influence, 296 
what constitutes, 331 et seq. 

And see Eeveesionaey Inteeests, Dealings with. 
INFANT, 

compromise by Court on behalf of, 250, 251 
conversion of proper!}^ of, by Court, 388 et seq. 
election, in case of, 465, 466, 467 
estoppel, 491 — 493 

partition suit, request for sale, how made, 231, 232 
payment of legacy to, 889 

support and maintenance of, out of legacy, 897, 898, 901, 902 
And see Guardian and Ward. 


INFEEIOE GOUETS, 

restraining proceedings in. Bee Jurisdiction, Etc. 
# 

INJUNCTIONS 

to restrain actions at law. Bee Jurisdiction, Etc. 


insolyent estates, 

administration by Court under Judicature Act, 1875, s. 10.. .35 
in bankruptcy linger Bankruptcy Act, 1883... 35 

INSUEANCE. >See Fire Insurance Moneys; Married Woman 
® Marshalling; Policies of Insur^ince. 


INTEREST. See Rate of Interest. 
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INTEEEST IN LAND. See Assignment of Ohoses in Action. 
assignment of, not within rule in Dearie v. Hall^ 139 

, • 

INTEEEST^ON LEGACY, 893 et seq. 
administration suit, 894, 895 
child, for maintenance of, 897, 898 
legacy to, 897, 898, 899 
computecf on the principal, 903 
contingent legacy, 899, 900 
«to a class, 900 

executory bequest of personal estate, 901 
gift of real estate, 900, 901 
general legacies, no time fixed for payment, 894 
gift of real and personal estate together, 901 
legacy charged on land only, 897 
legatees entitled to arrears of interest, when, 908, 909 
rate of, 895, 903, 904 
specific vested legacies, 893 

testator fixing time for payment, 895, 896 « 

time fixed for payment, 893, 894 
under Lord Cranworth’s Act, 901 

Conveyancing Act, 1881, s. 43. ..901 et &eq, 

INTESTATES’ ESTATES ACT, 1884.. .411 

INTESTATES’ ESTATES ACT, 1890.. .411 

JOINT TENANCY, 

effect of marriage on, 177 

election, case of, not raised against surviving joint tenant by 
general bequest of joint tenant, 453 

JUDGMENT, 

election compelled by, 462 

JUDGMENT DEBTS. See Marshalling of Securities. 

JUDGMENTS AND OEDEES, 

in partition actions, 225 et seq. • 

JUDICATUEE ACT, 1873. See Assignment of Choses in Action . 

JUDICIAL SEPAEATION. See Guardian and "Ward ; Married 
Woman. 



JUEISDICTION TO EESTEAIN PEOCEEDINGS, 
Act of Parliament, applications for, 798, 799 
administration actions, in, 788 — 791 
Bankruptcy Court, legislation as to, 785 
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JUEISDIOTION TO EESTEAIN PEOOEEDINaS—co?^^:m^^ef^. 
bankruptcy, stay of proceedings, 790 et seq. 
company, 791, 792, 799 

foreign cotuts, in, 791, 793—798 '' " ^ 

inferior courts, in, 785, 786 ' ^ 

inherent jurisdiction, 791 

injunction, by, ancient equity jurisdiction, 773, 782, 788 
abolished as to High Court, 784 - 

against instituting actions, 785 
refused unless effectual, 797, 798 
rules of equity to prevail, 784, 785 
stay of proceedings, 784, 785, 788 — 793 
transfer of actions in High Court, 786 — 788 
vexatious proceedings, 794, 795 

LAND, 

liability of, for debts. See Debts, Liability oe Eeal and 
Peesonal Estate foe. 

LAND OUT OP THE JUEISDICTION, powers of Court, 
administration actions, in, 818, 819 
charities, as to, 821 
companies, as to, 817 
equity acts in personamy 814 

between parties necessary, 815 
foreclosure, as to, 816, 817 
foreign sovereign or government, 826 
fraud, as to, 817 

general principles, 800, 814, 815 

impossibility of giving effect to judgment considered, 823—826 

lex loci considered, 822, 823 — 826 

local and transitory actions, distinguished, 814, 825, 826 

parties out of the jurisdiction, 825 

partnership, as to, 817 

receivers, appointment of, 818 

redemption, as to, 817 

refusal to exercise powers, 823 

service out of the jurisdiction, 825 

specific performance, as to, 816 

trusts, as to, 820, 821 

venue, local, abolished, 814 

waste, as to, 817 

LAND TEANSPEE ACT, 1897, 

does not affect principle of exoneration, 12 

make nugatory charge of debts on real estate, 

LANDLOED AND TENANT, 

boundaries, commission to determine between, 186, 187 
estoppel, 478 — 480 • 

marshalling between landlord and mortgagee of tenants’ chattels, 
65, 66 

LAPSE, 

exoneration of personalty, effect of, on, 18 
W. & T.— YOL. I. 
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LEASEHOLDS, 

enjoyment in specie of, by tenant for life of residue, 84 
liability of legatee tenant for life of, on covenants, 874 
. mortgage debt, incidence of, on devolution, 24, 30 

C 

LE0rAOY, 834 et seq. And see Eepetition oe Legacies. 
abatement of [q.v.), 882 et seq, 
accretions, to, 876 et seq. 
ademption of {q.v.), 864 et seq. 
annuity {q.v.)y 845 et seq. 
apportionment of {q.v.), 879 et seq. 

appropriation of legacies payable in fiituro {q.v.), 891 et seq. 
arrears of interest, 908, 909 
benefit of legatee, for, 860 et seq. 

bequest of property in particular locality or place, 854, 865 et seq. 
calls on shares, legatee, when liable for, 875 
champerty with reference to, 160 
charge on, notice of, to executor, 141 
of, on real estate, effect of, 19 
chattels to one for life with remainder over, 842, 843 
consumable articles in residuary bequest, ih. 
cumulative and substitutional. See Eepetitioiv oe Legacies 
debts of, 837, 838 

demonstrative (q.v.), 20, 834, 835, 836 
devastavit, effect of, on, 884, 885 
devise of land is specific, 843 

^ upon trust to sell and divide creates specific, ih. 
direction to pay the legacy out of a particular fund, 845 
discretion to trustees to apply money for specified purpose, 860 et sea 
discretionary trust {q.v.\ 862 et seq. 

distinction between legacy and donatio mortis causa, 425, 426 
specific and demonstrative, 834 et seq. 
general specific and demonstrative, ib. 
donatio mortis causa may be satisfied by legacy, 426. 8ee Addenda 
farming stock, 843 
general, 834 

pecuniary, ih. 

gift of part of proceeds to be received under policy, 840, 841 
residue, 835 

incidents ol original, attach to substitutional legacies, 920 et sea. 

income tax, by whom jiayable, 906 

infant, payment of, to, 889 

infant’s legacy paid into Court, ih. 

interest on (q.v.), 893 et seq. 

lapse, 888 

lease for years of land, 844 
legacy duty, by whom payable, 905, 906 
legatee’s bankruptcy, legacy payable to trustee, 862 
legatee’s riglit of selection, 860 
Limitation, Statutes of, application of, to, 907 908 
maintenance (q.v.), 897, 898, 901, 902 
and education of infant, 901, 902 
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LEGACY— ued . 

money, of, 834, 835 

not specific unless clearly intended to be so, 836 
of quantity given in different instruments, 915 seq, • • 

in tlie same instrument, 919 et seq. , r 

parol evidence to determine wlietlier legacies are specific or not, 
881, 882 

part of a specific fund is specific, 840 • 

particular object, for, 860 etseq. 

payment of legacy to married woman, 890 ^ 

time of {q-v.\ 893 et seq. 
personal chattels, of, 842 

estate acquired subsequent to date of the will, 854 et seq. 
power of distress does not give priority, 887 
presumj)tion of death, 890 
priority of, 885 et seq. 

real estate made liable for payment of, 15, 16 
realty, connected with, 843, 844, 845 
recovery of, 907, 908 

registration of assignment of, unnecessary, 139 
rent, gift of, 844 

repetition of legacies (q/v.), 914 et seq. 
residuary, 835 

clause, bequest contained in, when specific or general, 853, 854 
residue, bequest of, when specific, 854 
satisfaction of, 864 
selection, right of, 860 
settlement estate duty, 906 
specific (q.v.), 835, 836, 873 et seq. 

bequest for life of consumable articles, 842, 843 
fund to be sold and divided is specific, 840 
thing afterwards adeemed, 864 et seq. 
stock, Government securities, &c., 838 et seq. 
purchased after death, 855 et seq. 

substitutional and cumulative legacies. Bee Eepetitiojst of 
Legacies. 

term of years, gift of, is siiecific, 844 

things ordered by and made for testator will pass by will when, 842 
tithes, 844 

to whom payable, 889 et seq. 

trust to raise a sum of money out of land, 844, 845 
trusts to pay debts out of land, effect of, 19, 20 
wearing ajjparel, 843 

Wills Act, effect of, upon specific bequests, 854 et seq. 
what bequest specific before, 854 

LEGACY duty, * 

attaches to donatio mortis caitsd, 425 
by whom payable, 905, 906 

gift of, payable on a legac}^ ranks as a pecuniary legacy, 905, 906 
in cases of land directed to be converted into money, 371 
And see OoivvEiisioN OE Lake, Etc. 
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LEGATEE, 

Imukmptcy of, assignee when entitled to legacy, (S62 
in case of discretionary trust, 862, 86S 
. ^iscretionarj^legacy for benefit of, 862 et seq. 

^ electicgi by legatee in case of appointments under powers, 459 et seq. 
marsballing between, 48, 49 

in favour of, 49 et seq. 
presumj)1fton of death, 890 

restrained from proceeding to recover legacy, when, 790 
rigjjit of selection, 860 

share paid to, can be called to refund when, 884, 885 
And see Legacy ; Makshalliis^g of Assets. 

LETTEES “WITHOUT PEEJUDIOE,'’ 257 


LEX LOQI Sc LEX SITUS. See Land out of the Jupjsdiction. 
LOCAL AND TEANSITOEY ACTIONS, 814, 825, 826 
LOCKE KING’S ACT. See Eeal Estate Charges Acts. 


LUNATIC, 

conversion, in cases of, 224, 887, 889, 891 
election in case of, 466 

MAINTENANCE. See Champerty. 

MAINTENANCE OF LEGATEE, 
infant contingent legatee, 897 et seq. 

infant legatee under Conveyancing Act, 1881... 901, 902, 908 
out of legacy, 897, 898 

specific sum given for maintenance of child, 899 
under Lord Cran worth’s Act, 901 

MALIN’S ACT, 177 et seq. 

MAEITAL EIGHTS, 

fraud on. See Married Woman. 

# 

MAEEIAGE AETICLES, 
election in case of, 456 

MAEEIAGE, CONDITIONS IN EESTEAINT OF, 
common law and equity^contrasted as to, 578, 581, 584 
condition precedent in devise of land or interest therein, 581, 590 
in bequest of personalty without gift over, 
582, 583 

conditions and limitations distinguished, 580, 584, 587 et seg.* 
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MABPvIAaE, CONDITIONS IN EESTRAINT OY— continued. 
condition subsequent in general restraint, 
g^titere, whether valid in devise, 583 

invalid in bequest of personalty, though gift over, 585 ^ * 
in case of mixed fund, 585 # 

condition subsequent in partial restraint, 

in bequest of personalty valid if gift over, 586 
in terrorem, when construed as, 583, 586, 587 
consent, conditions as to, 591 et seq. 

of guardians, 593 ^ 

of trustees, 593 * 

cannot be withdrawn, 592 
informal, 591 

satisfied by marriage in testator’s lifetime, when, 591, 
595 

Court, jurisdiction to relieve, 592, 595 
devises of land, 578, 581, 583 
equity follows the law, when, 581, 584 
gift of residue not a bequest over, 587 

over, effect of, in special cases, 583, 586 
impossibility of performance, 593, 597, 598 
in terrorem^ 583, 586 
mixed funds, 585 

personalty, special equitable rules apply only to legacies of, 578 
unmarried children, construction of bequest to, 588 
until marriage, bequests and contracts, 587 

MAEEIAGE SETTLEMENTS. See Guaedian and Waed ; 
Maeeied Woman. 
election in case of, 456 

MAEEIAGE, VOID AGEEEMENTS AFFECTING, 
contracts hindering marriage, 598 

for profit of parent or guardian void, 600 
in fraud of marriage articles or agreements, ih. 
marriage brokage contracts void, 599 
when divisible valid portion enforceable, 598 
And see Maeital Eights, Fraud on; Separation Deeds. 

MAEEIED WOMAN, Conversion, Etc. ; Election; Equity 
TO A Settlement ; Estoppel, Equitable ; Family Arrange- 
ments; HUSBiiND AND WiEE ; PARTITION; SEPARATION 
D^ieds; Wife’s Choses in Action. 
action against husband, 624, 733, 742 
administration of estate of deceased, 743, 744 
agent of husband, as, 712 
allowance, savings of, 747 
ante-nuqjtial lialrdities of, ^ 

action against husband and wife, 742 
common law mle, 736 
companies, as to, 741 

extent of husband’s liability, 737, 738, 739 
husband, liability of, 737, 738, 739 
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JMAKBIED WOMANT— con/ivi/feJ. _ 

mite-nuptial liahlities o/—continiiecl. 

judgment against husband and wife, 738, 739 
. • "" • wife, 739 

0 • liability of wife, after, 737 

* liability of wife, 736, 737 

personal judgment against wife, 739 
rem^ies against husband and wife, 739 
statutory amendments, 737 — 740 
anticipation, restraint upon, 749—757 

And* see Eestraint Anticipation". 

aj)pointment, power of, 715, 718, 719—722 
arrears of income, 731, 732 

pin money, 769, 770 
assignment by, 707, 713 
attachment, 729, 730 
bankruptcy of, 703 

of husband, 735 
notice, 703 

breach of trust, 711, 726, 727, 752, 766, 767 

capacity to contract, 703 

child, liability to maintain, 710 

concurrence of husband unnecessary, 707, 713 

confirmation of settlement made by husband, 714, 759 

contract of, 703, 724, 725, 726 

with husband, 625, 733, 734 
conveyance by, 707, 713 
costs, liability for, 712, 767 
credit, pledging husband’s, 698, 699 

criminal proceedings between husband and wife, <42, <4J 

curtesy not abolished, 746 
deed acknowledged, 717 
desertion by husband, 697—700 
devolution of property, 702, 742 et se(^. 
dispositio7i, power of , 

accumulations, of, 716 

power of appointment, 715, 718 
deed acknowledged, 717 
domicil abroad, 715 
English wife of foreigner, 715 
enlargement of long term, 718 

equitable estate, as to, 716, 717 ^ . • 

/erne sole, married woman assigns as, 713 

interest in reversion, as to, 715 

leases by married woman, 717, 718 

legal estate, as to, 716, 717 

life interest, as to, 716 

long term, enlargement of, 718 

personalty, as to, 714 — ^716 

power of appointment by, 715—718 

realty, as to, 716 — 718 

reversionary interest, as to, 715 
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MAEEIED WOUA.-N~confmued, 
disposition, p)OiveT of — continued, 
tenant for life, as, 718 
testamentary powers, 715, 716 
will, by, 715, 716 
divorce, settlement after, 699 
earnings are equitable assets, 744 
enlargement of long term, 718 
entail, barring, 750 
equitable assets, 695, 744 

estate, assignment of, 716, 717 
e(juity to a settlement. See Equity to a Settle^vlENT. 
estoppel, when not bound by, 752, 753, 764. And see Estoppel. 
extent of liability of, 719 — 727 
feme sole, conveys and sues as, 713 
form of judgment against, 728 
fraud of, 679, 726, 727, 752 
on intended wife, 649 
on marital rights, 642 — 649 
ijifts f rom husband, 689, 770 
to husband, 730 — 733 

arrears of income irrecoverable, 731 
assent to husband receiving income, 731, 732 
corpus of, 732 

evidence must be clear, 730 
income, of, 730, 731 
lunatic wife, by, 732 
onus of proof on husband, 730, 732 
presumption as to, 733 
trustee, husband may be treated as, 732, 733 
gift to husband, 730 — 733 
husband, action against, 742 

criminal proceedings against, 742, 749 
fraud on wife, 649 
insurance by, 708 — 710 
judgment against, 738, 739, 749 
liability of, 727, 737, 738, 739 
loans by wife to, 733 
remedies against, 739, 742 
rights of, an intestacy, 743 — 745 
summary jiroceedings against, 742 
if imoral earnings of, 697 
impounding property restrained, 766, 767 
income restrained from anticipation, 750—752 
gift of, to husband, 730 — 733 
insurance, 707 — 710 
intestacy of, 743, 746 
investments of savings, 746, 747* 
judgment against husband and wife, 738, 739 
wife, 736, 737, 739 

- form of, 728 

judicial separation, 697, 698 
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MAEEIED WOMAN — continued, 
leases by, 717, 718 
legacy to, to wbom payable, 890 
le^l personal representative of, 745, 746 
Mabilityof wife, ante-nuptial, 736 — 742 

* post-nuptial (1) apart from statute, 7 19 — 7 25 , 726 

* et seq, 

• (2) under statute, 725, 726, 727 

Ioa 7 is to liiLsland^ 733 et seq. 

action against husband, 733 
adm^istratrix, retainer as, 736 
bankrupt, when husband, 735 
contract with husband, 733, 734 
exoneration of wife’s estate, 734, 735 
mortgage to secure, 734 
retainer of debt by wife, 736 
long term, enlargement of, by, 718 
lunatic wife, gifts by, 732 
maintenance of child by, 710 
marital rights, fraud on, 642 — 649 
acquiescence, 649 
by husband, 649 
general rule, 646 
seduction, 648 

widow before remarriage, by, 647 
marriage, date of, material, 704, 705 
settlement, 757 — 759 
mortgage to secure loan to husband, 734 
paraphernalia, 770 — 772 
personal judgment against, 736 
personalty, assignment of, by, 714 — 716 
pin money, 769, 770 
pledging husband’s credit, 698, 699 
possession, reduction into, 678 
post-nuptial settlement, 672 — 674 
powers of, as tenant for life, 766 
property in the name of, 707 
protection order, 697 

of settlement, as, 714 
realty, conveyance of, by, 716 — 718 
reduction into possession, 678 

restraint upon anticipation. Bee Eestraint upon ANTiciPJfnoN. 

retainer of debt by widow administratrix, 736 

reversionary interest, conveyance of, 715 

seduction before marriage, 649 

separate estate. Bee Separate Estate. 

separation, judicial, 697 — 699 

separation deed. Bee Separation Deeds. 

settlement, equity to a, 660—680, 699, 714, 757—759, 762, 763. 

And see Equity to a Settlement. 
summary process for marital disputes, 742 
tenancy by entireties, 680 
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MAEEIED lVOMAN~co/^^/n</e(Z, 
tenant for life, as, 718, 766 
testameutary powers, 713, 715, 716 
torts, liability for, 726, 727, 741 
trading apart from husband, 695, 703 ^ % 

trust, breaches of, 711, 726, 727, 752, 766, 767 
estates, 713, 717, 766, 768 

trustee, as, 713, 714, 768 * ^ 

trustees and equity to a settlement, 661 

of separate estate unnecessary, 689 
waiver of equity to a settlement, 667, 674 — 678 
will of, 713, 715, 716, 718, 743—746 
words creating restraint upon anticipation, 7 53 
separate estate, 691 — 695 

MAESHALLING-, 

between legatees, 48 d setj. 
doctrine of, generally, 45 et seij. 

conditions of application of, 46, 47 
pleadings need not make case for, 47 
third parties not to be prejudiced by, /E, 57 
volunteers, none between mere, 47 

not to be prejudiced by, 47, 59, 60 
And see Maiishallixg of Assets ; Makshalling of Securities. 

MAESHALLING OF ASSETS, 

charities, none in favour of, before Mortmain and Charitable Uses 
Act, 1891...54 

this is a local English rule, 56 

copyholds, between, and freeholds, before 3 & 4 Will. 4, c. 104... 
4 < , 48 

creditors, in favour of, before 3 & 4 Will. 4, c. 104, and 32 & 33 
Viet. c. 46, ib. 

debts, as to lands devised in trust to pay, 52 

charged with, ih. 

legatees, between, 48, 49 

in favour of, as to lauds descended, 52, 53 

in cases not within Eeal Estate Charges 
Acts, 51 

against creditors, where legal order of assets 
deranged, 49 

against heirs, doctrine part of lex loci, ih. 

** . general pecuniary, against devisees, not 

unless realty charged, 50 
specific, against devisees, not, ih. 
lien, as to property affected by, 52, 56 

mortgagor, exceptional administration formerly by Court of assets 
of deceased, 48 « 

paraphernalia, in favour of widow as to her, 53, 61 
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MARSHALLING OR SECURITIES, 

** Admiralty cases, in, 67 

agent and principal, between, 64, 65 
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MAESHALLING OF SEOUEITIES~-co>iii;i/ief/. 

anticipation, restraint on, one property subject to, 65 
appointment, successive mortgages under a power of, 60 
baifkruptcy of mortgagor, in spite of, 62, 63 
Grown, m case of extent by, 67 

executor and legatee, where mortgagee is, of mortgagor, 61 
hist mortgagee, rights of, not affected, ib. 
husband and wife mortgaging wife’s lands, 65 
jointee charged on two mortgaged estates and portion on one 
only, 60, 61 

j udgmeni'hebts, between settled and unsettled estates, 62 

landlord and mortgagee of chattels, between, 65, 66 

lien, one of two funds subj ect to, 66 

maritime securities, between, 67 

mortgage of part of a charged estate, 61 

mortgages in general, application of doctrine to, 56, (U 

notice of first mortgage, when immaterial, 57 

partner, guarantee by, for debt of firm, 65 

policy, mortgage of voidable, 63 

portion, one of two mortgaged estates subject to, 60 

portions, realty devised subject to, 66 

recital, erroneous, that debts are discharged, 59, 60 

second mortgagee and third, between, 57 et seq, 

settlement of incumbered and unincumbered estates, 59 

of part of mortgaged estates with covenant against 
incumbrances, 60 

subsequent mortgagee of one of two incumbered estates, rights of, 
56, 57 

surety, entitled to benefit of, 63, 64 
cannot prevent, 64 


MISTAEIE, 

election made under, not binding, 462 
in case of gift under, 449 

MONEY, 

legacy of, 834, 835 


MONEYLENDEES ACT, 1900, 336 et seq. 

bankruptcy proceedings, relation of Act to, 337, 340 
interest, what is excessive, 338, 339, 340 
moneylender, definition of, 341 

registration, effect of non-compliance with provisions as to, ?540 
‘ re-open accounts, power of Court to, 339 
scope of, 338, 339, 341, 342 
sections set out, 337 et seq. 

And see Oppeession; Eeveesionaey Interests, Dealings 

WITH. 

MOETGAGE, 

assignment of right to further advances under, 115 

charged on freeholds devised on trust for conversion, 24, 361 • 

conversion under power of sale contained in, 373 
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MOETGAG-E.-~-('o//^D//^e./. ' j 

held unconscionable bargain, though deed approved bj married”* 
woman’s solicitor and duly acknowledged, 344 
And see Debts, IjIability of Eeal a!?d Peesoxa.i^ Estate 
FOB ; Mabshallixg OF Secxteities ; Eeal Estate C.i^aeges 
Acts. ■ -» . 

MOETGAGE DEEDS, 

donatio morfis cansd of, 436 

MOETGAaEES, 

Hinde Palmer’s Act, rights of, under, 34 ■ ^ 

Locke icing’s xlct, rights of, not affected by, 3L 

marshalling between, o6 et seq. 

right of proof of, in administration by Conrt, 34 

And see Iysolveet Estates; Maeshalling of Seceeities. 

MOTHER. See Guardian and Waed. 

NEGOTIABLE INSTRUMENTS, 
assignment of, 146 et seq. 
donatio mortis eavsd of, 432 — 435 
instrument signed in blank by third jDarhu 147 

NEXT OP KIN, 

acciirnulation void under Thelliisson Act, 401 
election by, 468 
And see Resulting Trust, 

NON-EXISTING PROPERTY. See Assignment. 

NOTICE. See Assignment of Chose in Action. 

ONUS OF PROOF, 

exoneration of personalty from debts, 12 
sale of reversionary intei’est, 323, 325 
undue influence, in cases of, 281, 294 

OPPRESSION, 

confirmation of and acquiescence in oppressive bargains, 344 et seg. 
terms on which oppressive bargains set aside, 312 et seq. 

And see Moneylenders Act, 1900 ; Reveesionarat Interests, 
Dealings with. 

OPTION TO PURCHASE, 

^ conversion in cases of, 373 et s&j. 
given to lessee of term, liis executors and administrators, whether 
attached to lease, gu., 378 

ORDER OF APPLICATION OE ASSETS IN ADMINISTRATION, 
generally, 31, 32 

where mortgaged estate is exc?^aerated, 32, 33 

PARAPHERNALIA, 32, 53, 770--772 
See Married MUman. 

PAROL EYIDENCE. See -Evidence. , 
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:4etition, 

admission plaintiff’s title, inquiries directed on, 225 
admissions, in pleadings, order on, ib, 
advertisements on^dispensing with service, 230 
adtowsonSiPf, 210, 215 

* alternate presentations, 215 
aliquot share, partition may be of, 216 
‘allowances, actount of rents with, 213, 214 
annuitant not necessary party to action for, 212, 215 
Ohambejis, partition in, 213 
§’^erence to, ib. 
commission, j^rtition by, ih. 

conversion by judgment for sale under Partition Acts, 223, 224 
interests of persons under disability, 223, 224, 391, 392 
conveyances on partition, 216 
coparceners, by, 210 
copyholds, jurisdiction to partition, 209 
costs of, 

disability, of parties under, charged on shares, 228 
discretion of Court as to, under s. 10 of Partition Act, 1868... 
227 

incumbrancers in suit, of, 228 
shares, several, in respect of, ih. 

where title improperly disputed or parties sever in defence, ih. 
County Court, transfer of proceedings from or to, 229 
difficulty of, formerly no objection to a decree, 208 
discretion of Court as to ordering sale, 218 

disputed legal title, partition action not to be made means for 
trying, 209 

district registry, inquiries in, 225 
dower, in cases of, 232, 233 

election, request for sale by infant does not operate as, 224 
ecj[uality of partition, allowance for, ^14 
farther consideration of action, 225, 226 
Inclosure Acts, partition under, 232 

incumhi'ances, costs of incumbrancers in partition suit, 228 
inquiry as to, in partition actions, 226 
infant, action by or against, 210, 211, 216 
declared trustee, 216 

request for sale by or on behalf of, 224, 231, 232 
inquiry as to persons interested, 213, 225 
special as to shares of parties, 213 
• whether sale beneficial, 226, 227 
joint tenants, by, 210 
judgment in partition actions, 213 et sey. 
jurisdiction in equity to order, origin and history of, 207, 208 
under Partition Acts, 1S6S, 1876. ..217 et seg. 
leaseholds, of, right to, 209, 210 
legacy not adeemed by, 871 
legal title must be before the Court, 212 
lunatic, action by or against, 211 
manpr, of, 210 
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PAETITION— 
mill, of, 215 

mortgaged lands, of, 211, 212 
mutual conveyances, directions for, 216 
notice of judgment, service of, 225 

dispensing with, ih. 

occupation rents, accounts of, and inquiries as to, 214 
charged on particular shares, ^^5. 
part of property, of, 226 
parties to action for, 211, 212 
payment of purchase-money into Court, 230 _ 

possession, plaintiff must have legal or equitahl 210, 211 
receiver, when appointed in 2:)artition action, 214 
reference to Chambers as to title, 213, 225 
rent-charges, partition of, 210 
rents, accounts and inquiries as to, 214 

repairs and improvements, allowance for, and inquiries as to, ih. 
sale under Partition Acts, 1868, 1876... 217 et seq. 

at request of persons entitled to less than a moiety (s. 3)... 
217,218,219 

interested in a moiety (s. 4)... 220, 221 
before certificate irregular, 226 
contract for, adoption of, ih. . 

conversion, judgment operating as, 223, 224, 391, 392 
discharge of purchaser, where proceedings irregular, 226 
distribution of proceeds of, 230 
hearing, at, 225 
immediate, order for, 213 

jurisdiction to order, under Act of 1868, ss. 3, 4, 5. ..21 7 et setq. 

none formerly, 208 
liberty to bid at (s. 6)... 222, 226 

and to set off purchase-money, iJ). 
out of Court, at request of beneficiaries (s. 8)... 223 
b5U:rm3tees, ih. 

part of, and partition of part, 226 
request for, by infants, &c., 231, 232 

set-off of purchase-money of part against share of whole 
purchase-money, 226 

subsequent, participation in proceeds of, 231 
subsequent to advertisements, 230 
service, dispensing with, 212, 230 
notice of judgment of, 212 

Settled Estates Act, payment out of sale-moneys to be applied 
under, 223 

third parties, rights of, not to be affected by partition, 215 
tenant for life, by, 211, 232 
for years, by, 211 
tenants in common, by, 210, 2i[4 
tithes of, 210 

title deeds, directions as to, 216, 217 
title, defendants, 212 
plaintiff’s, ib. 
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PAETITION-'-ro>^i^nv/e(/. 

title, proof |>f, at hearing, 22o 
tni|t,* overmding, effect of, 208, 209 

TrnefpA A 189^i, sect. 3. provisioiis of, applicable on judgment 
for partition or sale, 222, 223 
parties declared trustees under, 21() 
person appointed to convey under, ?'/). 
trustees, parties declared, 216 
valuation, purchase of share at, 220, 221, 222 
writ of, now obsolete, 208 

PAETNEEifne, 

assignment^ debts in, 136 
conversion of real estate, 370 
estoppel, 481 
marshalling, 65 

/See also Lato out of the Jltrisdictioi^. 

PATENTS, 

assignment of future patent rights, lOS 

PAYMENT INTO COITET, 

infant’s legacy, 889 

PAYMENT OE LEGACIES, TIME OF, 893 et seq, 
administration suit, 894, 895 
demonstrative legacy, 894 

exception to rule of payment of legacies, 895 et seq. 
general legacies, where no time fixed by testator, 894 
immediate legacy, subject to be divested on a future contingency, 
895 

legacy to wife in lieu of dower, 897 
real estate upon trust for sale, 897 ' 
reversionary interest bequeathed, 893 
specific vested legacies, ib. 

PENSIONS AND SALAEIES, 

assignment of, rules as to, 156 — 158 

PEESONAL CHATTELS, 

legacy of, 842 

PEESONxlL ESTATE, 

intention to exonerate from payment of debts, how shown, 12 et seq. 
lapsed, no exoneration of, 18 

primarily liable for debts if specific land given for pa^uiient' of 
debts is insufficient, 13 

Xnimary liability of, for payment of debts, 12 
And see Debts, Liability of Eeal and Personal Estate 
FOR ; Order of Application of Assets in Administration. 

PEESONAL LICENCE, 

cannot be assigned, 1()9 

PEESONAL EEPEESENTATIYE 

conveys land contracted to be sold before death, 359 



